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ABSTRACT

The trustee is the person assigned to manage a
certain property or to perform a certain job. In legal
terms, “a trustee” is defined as a person appointed
for the administration of a certain good company or
a foundation or for negotiation of a certain business.
Nowadays “appointing a trustee” is heard more of-
ten as it is becoming a more common method for
companies that are the most important players in
the modern-day free market economy. In our study,
“a trustee who is appointed in some cases upon
the request of the concerned, in some cases by the
judge” shall be analyzed in accordance with the reg-
ulations of the Turkish Commercial Code, Turkish
Civil Code and Execution and Bankruptcy Law and
the provisions of the Turkish Penal Procedure Code
shall be analyzed only for the management trustee.
“Controlling trustee” provisions are excluded.
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OZET

Kayyim, sozluk anlami itibariyle, belli bir malin
yonetilmesi veya belli bir isin yapilmasi icin gorev-
lendirilen kimsedir. Hukuk terminolojisinde ise
“kayyim”; belirli bir malin, sirketin veya vakfin
yonetilmesi veya belli bir isin goéralmesi icin tayin
edilen kimsedir. Son zamanlarda, gunimuz serbest
piyasa ekonomisinin en onemli aktodrlerinden biri
olan sirketlere kayyim atanmasi sik¢a basvurulan bir
yontem haline gelmis oldugundan, daha sik duyulur
hale gelmistir. Bu ¢calismada, bazi hallerde ilgililerin
isteQi Uzerine, bazi hallerde ise re'sen atanmakta
olan kayyimin Turk Ticaret Kanunu, Turk Medeni
Kanunu ve Icra Iflas Kanunu duzenlemeleri uyarinca
incelemelerde bulunulacak olup, Ceza Muhakeme-
si Kanununda yer alan denetim ve yonetim kayyimi
hukumlerinden yalniz yonetim kayyimi duzenlem-
elerine iliskin incelemelerde bulunulacak, denetim
kayyimi ¢calismamiz kapsaminin disinda tutulacaktir.

—> ANAHTARKELIMELER

KAYYIM, YONETIM KAYYIMI,
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THE CONDITIONS OF THE APPOINTMENT OF

A REPRESENTATIVE TRUSTEE AND A MANAGEMENT TRUSTEE

A trustee is defined as a person appointed for the administration of a certain good or a
company. The term trustee is of Arabic origin and has many meanings, for example, to
perform, carry out, work, see, and to be fulfilled.

Giinliik hayatta siklikla “kayyim” yerine “kayyum” olarak duydugumuz kayyim kelimesi,
esasen Tiirk Dil Kurumu’nda da “kayyum” olarak gecmekte olup, belli bir malin yonetilmesi
veya belli bir isin yapilmasi icin gorevlendirilen kimse olarak tanimlanmaktadir.

y

FOOTNOTE

1 (Turk Dil Kurumu Buyuk Turkge
Sozluk, www.tdk.gov.tr).

2 Kayar, 1. (2007) Iflasin Ertelenme-

sinde Kayyimlik”, Huseyin Ulgen’e Ar-
magan, Cover II: 1905-1928. Istanbul:

Vedat Kitapgcilik.

3 Guines-Ceylan, Seldag, “Roma
Hukuku’nda Kayyimlik (Cura)
Muessesesine Genel Bir Bakis”,
AUHFD, Cover: 53, Number:1, p.221-
222.

4 Ansay, Sabri Sakir, Hukuk Tari-
hinde islam Hukuku, Cover:4, Ankara
2002, p.74-76.

I.INTRODUCTION

A trustee is defined as a person appoint-
ed for the administration of a certain
good or a company.’ The term trustee is
of Arabic origin and has many meanings,
for example, to perform, carry out, work,
see, and to be fulfilled. In legal terms, “a
trustee” is defined as a person appointed
upon the request of the relevant person,
or upon the request of a judge or proba-
tion officer? for the administration of a
certain good, company or foundation, for
the transaction of business or manage-
ment of assets. In other words, a “trustee
who has the status of legal representative
is a person appointed for the adminis-
tration of a certain good or transaction
of business. Hence, a trustee is a person
tasked to assist in the interest of one or
several persons by the administration of
their property or by giving their consent
and giving their consent in that admin-
istration in Roman Law.® The reason for
the appointment of a trustee is to prevent
damage to the assets of the persons. In
Islamic Law, a trustee is appointed for ab-
sentee persons. In this situation, the duty
of the trustee is protecting the assets of
the absentee, collecting the receivables
and fulfilling their debts.*

I. GiRiS

Gunluk hayatta siklikla “kayyim” yerine
“kayyum” olarak duydugumuz kayyim keli-
mesi, esasen Turk Dil Kurumu’nda da “kay-
yum” olarak gegmekte olup, belli bir malin
yonetilmesi veya belli bir isin yapilmasi icin
gorevlendirilen kimse olarak tanimlanmak-
tadir.’ Ancak Turk Hukukundaki yasal du-
zenlemelerimiz kapsaminda kayyum degil
kayyim kelimesi kullanilmaktadir. Arapca
“kiyam” kelimesinden turemis olan “kayyim”
kelimesi bunyesinde, icra etmek, yurutmek,
isini gormek, kaim olmak ve yerine gecmek
seklinde anlamlar barindirmaktadir. Hukuk
terminolojisinde ise kayyim; belirli bir malin,
sirketin veya vakfin yonetilmesi veya belli bir
isin goéralmesi veya malvarliginin yonetilme-
si icin, kanunlarda éngoérulen durumlarda,
vesayet makaminca, ilgilisinin istegi Gzerine
veya re'sen atanan kisi? seklinde tanimlan-
makta; baska bir anlatimla ise, kavramdan
da anlasildigi gibi, kayyim sadece bir malin
yonetilmesi veya belli bir isin gorulmesi ama-
ciyla atanan kanuni temsilci statusundedir.
Nitekim Roma Hukuku’nda kayyim, bir veya
birka¢ kisinin menfaatine, onlarin mallarini
idare etmek veya bu idarede kendilerine ri-
zalarini bildirmek ve onaylarini vermek sure-
tiyle yardim etmekle gorevlendirilmis kisilere
verilen isimdi®, kayyim atanmasindaki amag,
kisinin malvarliginin zarara ugramasini énle-
mekti. islam Hukuku’'nda ise; mefkud olan
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MAKALELER

In our study, the provisions regarding
trustee, which are regulated in Turkish
Civil Code number 4721, Turkish Com-
mercial Code No. 6102 and Execution
and Bankruptcy Law No. 2004, will be an-
alyzed. Within this scope, firstly general
information about the trustee institution
shall be evaluated, then the conditions
of the appointment of a trustee shall be
discussed.

Il. THE CONTEXT OF
TRUSTEE IN LAW

A. Legal Character of Trustee
and Trustee Institution

1. The Trustee in Turkish
Civil Law

According to the Articles of Turkish Civil
Law No. 4721 (“Law No 4721"), a trustee
is a tutelage organ appointed by tutelage
authorities for transaction of business or
administration of assets.

yani yasayip yasamadigl, yaslyorsa nerede
oldugu bilinmeyen kimseler icin kayyim
atanmasi yoluna gidilebilmekteydi. Burada
kayyimin gorevi, mefkudun mallarini koru-
mak, alacaklarini tahsil ve borclarini ifa et-
mek idi.*

Calismamizin konusunu, 4721 sayili Turk
Medeni Kanun, 6102 sayili Turk Ticaret Ka-
nunu ve 2004 sayili icra iflas Kanunu kap-
saminda duzenlenen kayyim hukumleri
olusturmaktadir. Bu ¢ergevede asagida 6n-
celikle kayyim kurumuna iliskin genel bilgi-
ler verilmis olup ardindan kayyim atanmasi-
nin sartlar ele alinmistir.

II. KANUNDA KAYYIM
KAVRAMI

A. Kayyimin Hukuki Niteligi ve
Kayyim Kurumu

1. Turk Medeni Kanunu’nda
Kayyim

4721 sayili Turk Medeni Kanunu (“4721
sayili Kanun”) uyarinca, kayyim, belirli is-
leri gormek veya malvarligini yonetmek
icin vesayet makami tarafindan atanan bir
vesayet organidir. Kayyimlik, 4721 sayili

A

DiPNOT

1 (Turk Dil Kurumu Buyuk Turkce
Sozluk, www.tdk.gov.tr).

2 i. Kayar, (2007) iflasin Ertelenme-
sinde Kayyimlik”, Huseyin Ulgen’e
Armagan, Cilt Il: 1905-1928. istanbul:
Vedat Kitapgilik.

3 Seldag Gunes-Ceylan, “Roma
Hukuku'nda Kayyimlik (Cura)
Muessesesine Genel Bir Bakis”,
AUHFD, Cilt: 53, Sayi:1, .221-222.

4 Sabri Sakir Ansay, Hukuk Tari-
hinde islam Hukuku, 4. Bas|, Ankara
2002, s.74-76.
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WE CAN SAY THAT

THE PROVISIONS ON
TUTORSHIP ARE A BIT
DISORGANIZED IN LAW
NO. 4721.

y

FOOTNOTE

5 Gumus, Mustafa Alper, Turk
Medeni Hukukunda Kayyimlik, istan-
bul 2006, p.1.

6 Oztiirk, Bahri/Tezcan, Durmus/
Erdem, Mustafa Ruhan/Sirma,
Ozge/Kint, Yasemin F. Saygilar/
Ozaydin, 0zdem/Akcan, Esra
Alan/Erden, Efser, Nazari ve Uygu-
lamali Ceza Muhakemesi Hukuku,
Cover:9, Ankara 2015, p.509.

THE CONDITIONS OF THE APPOINTMENT OF

A REPRESENTATIVE TRUSTEE AND A MANAGEMENT TRUSTEE

Appointment of a trustee is the lightest but
the most practicable of the other guard-
ianship measures stipulated by Law No
4721.5 Due to the fact that the trustee does
not have general representative authority,
the limits of his/her duties and authorities
should be determined within the limits of
the specific job and these limits cannot be
exceeded by the trustee. The duty of the
trustee to perform other works is subject to
the permission of the court that appoints
him/her or shall be subject to the special
authority by the person who is represent-
ed.

We can say that the provisions on tutor-
ship are a bit disorganized in Law No.
4721. The provisions related to trustees
are divided into three parts in the tutelage
section. Furthermore, some provisions
of guardianship are also adopted to be
applied to trustees by comparison. Pro-
visions regarding guardianship can be
applied for trustees if those clauses do
not exceed the limits drawn by the law in
terms of trustees.

The title of representative trustee ends on
completion of the assigned work. The title
of management trustee ends with the dis-
missal of the reason for the appointment of
the trustee or the dismissal of the trustee.

2. The Trustee in the Turkish
Commercial Code

According to the Articles of Turkish Com-
mercial Code No. 6102 (“Code No.6102"),
provisions regarding trustees are limit-
ed. In addition, the first Article of Code
No0.6102 is regulated as “The Turkish
Commercial Code is an integral part of the
Turkish Civil Code numbered 4721 dated
22/11/2001". Thus the legislator does not
need to include separate provisions on
the appointment of trustees in Code No.
6102 to avoid any confusion due to du-
plication. That provides an opportunity to
apply the relevant provisions of Law no.
4721. As a matter of fact, in practice, the
appointment of trustees to companies is
demanded and decided in accordance
with the provisions of Law No. 4721.

Kanun'un éngordagu diger vesayeti on-
lemlerin (vasi atama, kanuni musavir tayi-
ni) en hafifi ancak en ¢ok uygulananidir.®
Kayyim, genel temsil yetkisine sahip olma-
masi sebebiyle, hangi spesifik is sebebiyle
atanmissa, gorev ve yetkisinin sinirlari da
bu ise gore belirlenmelidir, atandig isler
cercevesinin disinda kalan isleri yapabil-
mesi mumkun degildir. Kayyimin, bunun
disindaki isleri yapabilmesi, temsil oluna-
nin verecegi 6zel yetkiye, temsil olunan bu
yetkiyi verecek durumda degilse kendisini
atayan mahkemenin iznine baglidir.

4721 sayili Kanun duzenlemelerine bakil-
diginda, kayyimlikla ilgili hakumlerin dagi-
nik bir géranum arz ettigini soyleyebiliriz.
Kayyimlik ile ilgili hukumler vesayete dair
uc¢ bolum icine dagitilmis, ayrica vasilige
ait bazi hukamlerin de kiyas yoluyla kay-
yimliga uygulanmasi kabul edilmistir. Bas-
ka bir ifadeyle, vasilige iliskin hukumler,
kanunun kayyimlik bakimindan cizdigi si-
nirlan agsmadikga, kayyimlik hakkinda da
uygulanmaktadir.

Temsil kayyimligi, kayyimin yapmakla go-
revlendirildigi isin bitirilmesiyle sona erer.
Yonetim kayyimligi ise, kayyimin atanma-
sini gerektiren sebebin ortadan kalkma-
sl veya kayyimin goérevden alinmasiyla
sona erer.

2. Turk Ticaret Kanunu’'nda
Kayyim

6102 sayili Turk Ticaret Kanunu’'nda (“6102
sayili Kanun”) kayyimlik muessesine iligkin
hakumler sinirli sayida yer almistir. Bununla
birlikte, 6102 sayili Kanun’un ilk maddesi
“Turk Ticaret Kanunu, 22/11/2001 tarihli ve
4721 sayili Turk Medeni Kanununun ayril-
maz bir parcasidir.” hakmana amirdir. Boy-
lece, kanun koyucu, 6102 sayili Kanun'da
kayyim atanmasina dair ayri hikamlere yer
vermeyi gerek goérmemis, mukerrerlik ile
karmasa olusturmamak icin, genel bir yolla-
maile 4721 sayili Kanun’un ilgili hukamleri-
nin ticaret sirketlerine uygulanmasina firsat
tamimistir. Nitekim, pratikte de, sirketlere
kayyim atanmasi agirlikli olarak 4721 sayili
Kanun hukumleri cergevesinde talep edil-
mekte ve karara baglanmaktadir.
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3. icra ve iflas Kanunu’nda

Bankruptcy Law

Although the general arrangements of
trustees are implemented by Law No.
4721, additional provisions have been
regulated by force of the changes in Exe-
cution and Bankruptcy Law in 2003. This
change was related to the annulled sus-
pension of bankruptcy institution, which
was abolished in 2018. According to the
provisions regarding the suspension of
bankruptcy, the appointment of a trust-
ee is regulated. In the context of crimes
committed within the framework of a
company’s activity, the determination
of the trustee in the management of the
company has been a very appropriate ar-
rangement in order to prevent damage to
the public economy while interfering with
the company.

4. The Trustee in the Law of
Criminal Procedure

The appointment of a trustee for compa-
ny management entered into Turkish Law
with the Articles of the Law of Criminal
Procedure No. 5271 (“Law No 5271").
When the importance of companies in
economic and social life is considered,
interventions which will be made to the
companies must be treated with great
precision. Until 2015, appointing a man-
agement trustee was almost never seen
in the management of a company within
the scope of investigations, especially af-
ter the 15 July 2016 coup attempt. It be-
came widespread with the appointment
of a trustee in accordance with Law No.
5271.

In civil law, a regulation similar to the
“trustee” provisions regulated in Law No.
5271 is included in “Suspension of Bank-
ruptcy” provisions with the amendment
to Law No. 2004 mentioned above.

We can evaluate the legal character of
the “appointment of a trustee for admin-
istration, which is regulated in Law No.
5271 as a special seizure type.®

Kayyim

Her ne kadar kayyimligin genel hatlariyla
duzenlemeleri 4721 sayili Kanun ile ha-
yata gecirilmis olsa da, icra ve iflas Kanu-
nu'nda 2003 yilinda yapilan degisiklikle
yer verildigi gorulmektedir. Bu degisiklik,
2018 yilinda yapilan degisikliklerle kaldin-
lan “iflas erteleme” kurumunun hayata ge-
cirilmesine iliskin olmustur. iflas erteleme
kurumu duzenlemelerinde ise icra ve if-
las Kanunu bunyesinde sirket yonetimine
kayyim tayin edilmesi hukuam altina alin-
mistir. Sirket faaliyeti cergevesinde islenen
suclar cercevesinde, sirkete mudahalede
bulunulurken kamu ekonomisinin zarar
gormesini engelleyebilmek adina dikkatli
davranilmasi bakimindan sirket yonetimi-
ne kayyim tayini son derece yerinde bir
duzenleme olmustur.

4. Ceza Muhakemesi Kanunu’'nda
Kayyim

5271 sayili Ceza Muhakemesi Kanunu ("5271
sayill Kanun”) ile Turk Hukukumuza sirket
yonetimi icin kayyim tayini kurumu girmistir.
Sirketlerin konumlari itibariyle ekonomik ve
sosyal hayatta arz ettikleri 6nem dikkate alin-
diginda sirketlere yapilacak mudahalelerde
dikkatli davranilmasi ve ticari hayatta meyda-
na gelebilecek olumsuz durumlarin éntne
gecilmesi amaclanmistir. 2015 yilina kadar
uygulamasi neredeyse hi¢ gorulmeyen sirket
yonetimine kayyim tayini kurumu, 6zellikle
15 Temmuz darbe girisiminin sonrasinda yu-
rutulen sorusturmalar kapsaminda ¢ok sayi-
da sirkete 5271 sayili Kanun uyarinca kayyim
atanmasi ile yayginlasmistir.

Ozel hukuk baglaminda, 5271 sayili Ka-
nun’da duzenlenmis bulunan sirket yoneti-
mine kayyim atanmasi kurumuna benzer bir
duzenlemeye ilk olarak yukarida bahsettigi-
miz 2004 sayili Kanun’da yapilan degisiklik-
le, “iflas erteleme” kurumunda yer verildigini
gormekteyiz.

5271 sayili Kanun’da yer alan sirket yonetimi-
ne kayyim tayini kurumunun hukuki niteligi-
ni, 6zel bir elkoyma turu olarak degerlendire-
biliriz.5

MAKALELER

4721 SAYILI KANUN
DUZENLEMELERINE
BAKILDIGINDA,
KAYYIMLIKLA iLGILI

HUKUMLERIN DAGINIK

BIR GORUNUM
ARZ ETTIGINI
SOYLEYEBILIRIZ.

DiPNOT

A

5 Mustafa Alper Gumus, Turk
bul 2006, s.1.

Erdem, Mustafa Ruhan/Sirma,
Ozge/Kirit, Yasemin F. Saygilar/

Ozaydin, Ozdem/Akcan, Esra

lamali Ceza Muhakemesi Hukuku,
9.Basi, Ankara 2015, s.509.
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THE CONDITIONS OF THE APPOINTMENT OF

A REPRESENTATIVE TRUSTEE AND A MANAGEMENT TRUSTEE

Two types of trustee are regulated in
Law No 5271: a control trustee and a
management trustee. At this point, the
method followed by the legislator is con-
fusing, because in the relevant Article of
Law No.5271, both “control trustee” and
“management trustee” are regulated.
Therefore, if the court has established
and concretely justified the existence of
the conditions sought in the Article of
law No. 5271, the court may decide to ap-
point a management trustee or a control
trustee.

I1l. THE CONDITIONS OF
THE APPOINMENT OF A
TRUSTEE IN CIVIL LAW

According to Law No. 4721, if a mature
person is not able to realize an urgent
job for him or herself because of disease,
absence, or for any other reason, or to ap-
point a representative, or if the interest of
the statutory representative is in conflict
with the interests of the minor, or if the
legal representative is an obstacle to per-
forming his duties, or in other cases indi-
cated in the law, the Magistrates’ Court
appoints a representative trustee upon the
request of the relevant person or through
its own judgment (Article 426).

A management trustee may be appointed
by the guardianship authority in order to
take necessary measures for goods that
are not owned by anyone, or where no one
has been found for a long time and his res-
idence is unknown, if there is no sufficient
reason to be placed under guardianship or
if they are deprived or if their rights to in-
heritance are not certain or if the interests
of the fetus are required. Except in these
cases if a legal entity is deprived of the
necessary bodies and its management has
not been provided by any other means,
and the way to manage money or other
aid collected from the public for another
job or a benefit for general benefit is not
provided or if the means of expenditure
cannot be provided a management trust-
ee could be appointed (Article 427).

Furthermore, a trustee could be appointed
on his/her own request in the event of one
of the reasons for optional restriction (Ar-
ticle 428).

The Article 429 of Law No. 4721 stipulates

Kanun koyucu iki turlt kayyimlik éngor-
mustar; birincisi denetim kayyimligi ve
ikincisi yonetim kayyimligidir. Bu noktada,
kanun koyucunun izledigi yontem karisik-
lik arz etmektedir. Cunku kanunun ilgili
maddesinde yalnizca denetim kayyimlgi
duzenlenmemis, ayni sartlarda yonetim
kayyimligina da yer verilmistir. Dolayisiy-
la mahkeme; kanun maddesinde aranan
sartlarin varligini tespit ettigi ve somut
olarak gerekcelendirdigi takdirde, sirke-
te denetim kayyimi veya yonetim kayyimi
atanmasina karar verebilecektir.

111. 0ZEL HUKUKTA
KAYYIM ATANMASININ
KOSULLARI

Oncelikle 4721 sayili kanuna gore, vesa-
yet makami; yani sulh hukuk mahkemesi;
ergin bir kisi, hastaligl, baska bir yerde bu-
lunmasi veya benzeri bir sebeple ivedi bir
isini kendisi gorebilecek veya bir temsilci
atayabilecek durumda degilse veya bir
iste yasal temsilcinin menfaati ile ki¢cugun
veya kisitlinin menfaati catisiyorsa veya
yasal temsilcinin goérevini yerine getirme-
sine bir engel varsa veya kanunda goste-
rilen diger hallerde ilgilisinin istegi Uzerine
yahut re’sen temsil kayyimi atar (TMK m.
426).

Yonetim kayyimi ise; vesayet makami ta-
rafindan, yonetimi kimseye ait olmayan
mallar i¢in gereken 6nlemlerin alinmasi ba-
kimindan veya bir kimsenin uzun streden
beri bulunamadigi ve oturdugu yerin de
bilinemedigi durumda, vesayet altina alin-
masi i¢in yeterli bir sebep bulunmamakla
beraber, bir kisi malvarligini kendi basina
yonetmek veya bunun i¢in temsilci atamak
gucunden yoksunsa ya da bir terekede
mirascilik haklari henuz belli degilse veya
ceninin menfaatleri gerekli kilarsa atana-
bilir. Bu haller disinda; bir tuzel kisi gerekli
organlardan yoksun kalmis ve yonetimi
baska yoldan saglanamamissa, ve bir hayir
isi veya genel yarar amaci guden baska bir
is icin halktan toplanan para ve sair yardimi
yonetme veya harcama yolu saglanamamis
ise yine yonetim kayyimi atanabilir (TMK m.
427).

Bundan baska, istege bagli kisitlama ne-
denlerinden birinin mevcut olmasi duru-
munda da, resit yani ergin olmus bir kisiye
yine kendi talebi ile bir kayyim atanacaktir
(TMK m. 428).4721 sayili Kanun'un 429.
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the rules on the “Legal Consultancy” Insti-
tution. The term “partial ability” has been
revise to “legal consultancy” within the
current law. Even if there is not enough
reason to restrict a person, a legal advi-
sor may be appointed to give opinions in
terms of protection of a person who has
the legal capacity to exercise civil rights,
including suing and settlement, purchase
and sale of immovable, pledge, establish-
ing other real rights, purchase and sale of
valuable documents, pledge of construc-
tion outside the boundaries of ordinary
management, lending and receiving, re-
ceiving the main money, donation, ex-
change authorization.

The representative trustee shall be appoint-
ed by the Magistrates’ Court, which is the
residential guardianship authority of the
relevant person (Article 430). The man-
agement trustee shall be appointed by the
Magistrates’ Court, which is the custodial
authority of the place where the goods of

YONETIM VE TEMSIL KAYYIMI ATANMASININ KOSULLARI

maddesi, Yasal Danigsmanlik muessesesi
hakkinda kurallar 6ngérmektedir. Bir 6nce-
ki medeni kanunda mahdut (sinirli) ehliyet,
guncel kanunda Yasal Danismanlik basligi-
ni almistir. Bir kisinin kisittanmasi icin yeterli
neden bulunmadigi halde, kisinin korun-
masi yonunden medeni haklarini kullan-
ma ehliyeti yani yeni ismiyle fiil ehliyetinin
sinirlanmasi zorunlu olan resit olmus yani
ergin olmus kisi veya kisilere; dava agma
ve sulh olma, tagsinmazlarin alim satimi, reh-
nedilmesi, baska ayni haklar kurulmasi, de-
gerli evrakin alimi, satimi ve rehnedilmesi,
olagan (mutad) yonetim sinirlari digindaki
yapi igleri, 6dunc verme ve alma, ana para-
yI alma, bagislama, kambiyo yukdamlalagu
altina girme, kefil olma, islerinde gorusu
alinmak i¢in bir yasal danisman atanacaktir.

Temsil kayyimi, kendisine kayyim atanacak
kisinin yerlesim yeri (yani konutu) vesayet
makami olan Sulh Hukuk Mahkemesin-
ce atanacaktir (TMK m. 430 f. 1). Yonetim
kayyimi ise, temsil edilen kisinin payina

Therefore, if the court has established and concretely justified the
existence of the conditions sought in the Article of law No. 5271, the
court may decide to appoint a management trustee or a control

trustee.

Dolayisiyla mahkeme; kanun maddesinde aranan sartlarin

varligim tespit ettigi ve somut olarak gerekcelendirdigi takdirde,
sirkete denetim kayyimi veya yonetim kayyimi atanmasina karar

verebilecektir.

the person represented or the majority of
the goods are located (Article 430). The le-
gal advisor shall be appointed by the same
court.

The rules on the appointment of a guard-
ian shall also apply to the appointment of
a trustee and legal advisor (Article 431/1).
However, the announcement is not man-
datory for this process. The court decision
on the appointment of a trustee or legal

dusen mallann bulundugu yer veya malla-
rin bayuk kisminin bulundugu yer vesayet
makami olan Sulh Hukuk Mahkemesince
tayin edilecektir (TMK m. 430 f. 2). Yasal
danisman da ayni mahkemece tayin edilir.
Vasinin atanmasi hakkindaki kurallar kay-
yim ve yasal danigman atamasinda da
aynen uygulanacaktir (TMK m. 431 f. 1).
Ancak bir farkla ki, burada ilan zorunlu de-
gildir. Kayyim veya yasal danisman atan-
masi hakkindaki mahkeme karari, vesayet

MAKALELER

2019 SUMMER

239



ARTICLES

PART 15

THE REQUIREMENTS
FOR THE APPOINTMENT
OF A TRUSTEE FOR THE
MANAGEMENT OF A
COMPANY ARE QUITE
STRICT COMPARED TO
THE REQUIREMENTS OF
PRIVATE LAW.

y'

FOOTNOTE

7 Bilge Oztan, “Kanuni Musavirlik

ve Federal Mahkeme'nin Bu Konuya
lliskin Gorusu”, Ankara Hukuk Fakulte-
si 50.YiIl Armagani, C.l, Ankara 1977,
p.298.

8 Gumus, Kayyimlik, p.129; Guralp,
Ayse Gulin, Anonim Sirkette Kayyim,
izmir 2005, p.10 (Yayimlanmamis
yuksek lisans tezi).

THE CONDITIONS OF THE APPOINTMENT OF

A REPRESENTATIVE TRUSTEE AND A MANAGEMENT TRUSTEE

advisor shall be announced by the Magis-
trates’ Court when it is deemed necessary
(Article 431/2). In case the appointment is
declared or the court deems it necessary,
termination of the appointment shall also
be announced.

IV. THE APPOINTMENT
OF A TRUSTEE FOR
THE ADMINISTRATION
OF A COMPANY

AS A MEASURE OF
PROTECTION OF
EVIDENCE

A company may be a joint venture estab-
lished under the Turkish Code of Obliga-
tions, or may be a collective, limited, joint
stock or limited liability company. The
company’s shareholding structure and
who establishes it is not important, even
a public partnership can be found in the
company. To determine the legal nature
of the trustee appointed to the company’s
management, it is important to decide
whether the trustee is appointed as the ap-
proval authority or the governing body. As
mentioned above, there are two types of
trustees regulated as protection measures
in Law No. 5271.

In the event that the trustee is appointed
as the authority of approval, the validity of
the decisions and transactions of the com-
pany’s governing body shall be subject to
the approval of the trustee and in this case,
the authority to make decisions and trans-
actions continues to be with the govern-
ing body of the company. The trustee only
acts as an approval authority for these de-
cisions and for procedures to be valid. It
has no effect on the decisions taken and
the transactions made.

It is very difficult to say that the control
trustee is a complete trustee, because the
trustee is assigned to manage a particular
property or to perform a particular job. In
this context, the representation and man-
agement aspect of the trustee comes to
force. Since the control trustee does not

makami Sulh Hukuk Mahkemesi gerekli
gordugunde ilan olunacaktir (TMK m. 431
f. 2). Atamanin ilan edilmis olmasi veya
mahkemenin gerekli gormesi hallerinde,
kayyimligin sona erdig@i de ilan olunur.

IV. BiR KORUMA
TEDBIiRi TURU
OLARAK SIiRKET
YONETIMIi ICiN
KAYYIM TAYIiNi

Sirket, Turk Borgclar Kanunu kapsamin-
da kurulan adi ortaklik olabilecegi gibi,
kollektif, komandit, anonim veya limited
sirketlerden birisi de olabilir. Sirketin or-
taklik yapisinin ne oldugu ve kimler tara-
findan kuruldugu 6nemli degildir. Hatta
sirkette kamu ortakligi da bulunabilir.
Sirket yonetimine atanan kayyimin huku-
ki niteliginin tespitinin dogru bir sekilde
yapilabilmesii¢in kayyimin onay makami
olarak mi yoksa yonetim organi olarak mi
atandigi 6nem teskil etmektedir. Yukari-
da da belirtmis oldugumuz uzere, 5271
sayili Kanun’da koruma tedbiri olarak
duzenlenmis olan kayyim muessesesi iki
tarladar.

Kayyimin onay makami olarak yani dene-
tim kayyimi olarak atanmasi durumunda,
sirketin yonetim organinin karar ve is-
lemlerinin gecerliligi kayyimin onayina
bagli olacaktir. Burada karar ve islem-
lerde bulunma yetkisi sirketin yonetim
organinda olmaya devam eder. Kayyim
sadece bu karar ve islemlerin gecerli
olmasi icin onay makami olarak faaliyet
gostermektedir. Kayyimin alinan karar ve
yapilan islemlerde herhangi bir etkisi bu-
lunmamaktadir.

Esasen denetim kayyiminin tam anlamda
bir kayyim oldugunu séylemek oldukca
guctur. Neticede, kayyim, belli bir malin
yonetilmesi veya belli bir isin yapilmasi
icin gorevlendirilmektedir. Bu baglam-
da kayyimin temsil ve yonetim o6zelligi
on plana ¢cikmaktadir. Denetim kayyimin
temsil ve yonetim 6zelligi olmadigindan,
hukuki niteliginin daha ¢ok 4721 sayili

240 GSI ARTICLETTER



have the ability to represent and manage
the company, we can say that its legal
character is more akin to a vote advisor,
which is a sub-branch of the legal consul-
tancy regulated in Law no. 4721.7

We may consider the legal nature of the
trustee as a management trustee instead of
the governing body or the authority of the
governing body, for a trustee appointed to
manage the instruments of a company.? In
the event of appointing a trustee as a gov-
erning body, the position of the governing
body shall end with the appointment of the
trustee. In such cases, all powers of the gov-
erning body shall be registered to the trust-
ee.

The requirements for the appointment of a
trustee for the management of a company
are quite strict compared to the require-
ments of private law. The legislator sought
the same precondition for both the control
trustee and the management trustee. This
requirement is a strong reason for suspi-
cion that an offense is being processed
within the framework of an activity of a
company in the prosecution process, and
started with the adoption of the investi-
gation or indictment initiated against at
least one of the crimes listed in the law.
However, it may not be possible to apply
this protection measure for every crime.
This protection measure shall only be ap-
plicable to the catalog offenses specified

YONETIM VE TEMSIL KAYYIMI ATANMASININ KOSULLARI

Kanun’da duzenlenen yasal danismanli-
gin bir alt dali olan oy danismanina ben-
zedigini soyleyebiliriz.”

Yonetim organi yerine veya yonetim or-
ganinin yetkileri ile birlikte ortaklik pay-
larini veya menkul kiymetleri idare etmek
icin atanan kayyimin hukuki niteligini ise
yonetim kayyimi olarak nitelendirebili-
riz.8 Kayyimin yénetim organinin yerine
atanmasi durumunda, yonetim organi-
nin goérevi kayyimin atanmasiyla birlikte
sona erecektir. Boyle bir durumda yo-
netim organinin batun yetkileri kayyima
gececektir.

Sirket yonetimiicin kayyim tayininde ara-
nan sartlar, 6zel hukukta aranan sartlara
nazaran oldukg¢a sikidir. Kanun koyucu
hem denetim kayyimligr hem yonetim
kayyimligi icin ayni 6n sarti aramistir. Bu
sart; kanunda sayilan suclardan en az
birisi ile ilgili baslatilan sorusturma veya
iddianamenin kabulu ile baglayan kovus-
turma surecinde, sucun bir sirketin faa-
liyeti cercevesinde islenmekte oldugu
hususunda kuvvetli suphe sebeplerinin
varligidir. Ancak, bu koruma tedbirine
her su¢c bakimindan basvurulabilmesi
mumkun degildir. Bu koruma tedbiri yal-
nizca 5271 sayili Kanun'da belirtilen ka-
talog suglar bakimindan uygulama alani
bulabilecektir. Bu su¢larin disindaki sug-
lar bakimindan sirket yonetimine kayyim
tayini mamkuan degildir.®

. g

MAKALELER

SIRKET YONETIMI iCiN
KAYYIM TAYININDE
ARANAN SARTLAR,
OZEL HUKUKTA
ARANAN SARTLARA
NAZARAN OLDUKCA
SIKIDIR.

A

DiPNOT

7 Bilge Oztan, “Kanuni Musavirlik

ve Federal Mahkeme'nin Bu Konuya
iliskin Gorusu”, Ankara Hukuk Fakulte-
si 50.Yil Armagan, C.I, Ankara 1977,
$.298.

8 Gumus, Kayyimlik, s.129; Guralp,
Ayse Gulin, Anonim Sirkette Kayyim,
izmir 2005, s.10 (Yayimlanmamis
yuksek lisans tezi).

9 ismail Dursun, “Ceza Muhakem-
esinde Sirket Yonetimi igin Kayyim
Tayini ve Nitelikleri”, MUHFHAD, C:20,
S:3, Yil:2014, s.82-83.
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in Law no. 5271. It may not be possible to
appoint a trustee in company management
for offenses other than those crimes.

Considering the aim of the appointment of
a trustee, it is concluded that this measure
should first be applied in the investigation
phase. After the investigation, company ex-
ecutives may attempt to liquidate the com-
pany’s assets. In this case, the decision to
be made as a result of the trial will remain
on paper and the creditors of the company
shall be in danger of falling into the situa-
tion. Therefore, it would be best to apply
this measure as soon as the investigation
phase is started.

The authority to decide on the appointment
of a trustee in the investigation stage lies
only with the magistrates. The magistrate
of the magistrates shall decide on the ap-
pointment of the trustee upon the request
of the prosecutor. In the prosecution phase,
the court shall decide on the appointment
of the trustee to the company manage-
ment. The court which decides to appoint a
trustee to the management of the company
shall determine the authority of the trustee
on the second stage.

There is no clarity in the law on the tenure
of the trustee. However, the fact that the
legislator has not provided a provision re-
garding the tenure of the appointed trustee
cannot be interpreted as a deficiency since
the appointment of the trustee is a measure.
This measure shall have to be terminated if
the expected benefit shall not be realized
by the implementation of this measure. The
provisional nature of protection measures
may lead to this conclusion.

V. CONCLUSION

Regulations concerning the “trustee insti-
tution”, which dates back to Roman Law,
are included in the Turkish Civil Code
number 4721 in general. A trustee is a cus-
tody body appointed by the guardianship
for transaction of business or to manage
assets. As mentioned above, the trustee
institution has a different context in some
laws. In some cases, the trustee is appoint-
ed by the judge and in some cases upon
the request of the person concerned. In
other cases, if the trustee is appointed for
a specific job, the boundaries of the duty
and authority are determined by this job.
In this context, it may not be possible for

Kayyim tayini ile hedeflenen amacg dik-
kate alindiginda, bu koruma tedbirine
ilk olarak sorusturma evresinde basvu-
rulmasi gerektigi sonucu c¢ikmaktadir.
Zira sorusturma basladiktan sonra sirket
yoneticileri sirketin malvarligini tasfiye
etme girisimine girebilirler. Bu durumda
da hem yargilama sonucunda verilecek
kararin kagit ustunde kalmasi hem de
sirket alacaklilarinin magdur duruma
duasmesi tehlikesi dogacaktir. Bu neden-
le sorusturma asamasi baslar baslamaz,
sartlari gerceklesmis ise bu tedbire he-
men basvurulmasi en isabetli yol ola-
caktir. Sorusturma asamasinda kayyim
tayinine karar verme yetkisi yalnizca
sulh ceza hakimine aittir. Kayyim tayi-
ni kararini, savcinin talebi Uzerine sulh
ceza hakimligi verecektir. Kovusturma
evresinde ise, sirket yonetimine kayyim
tayinine yargilamayi yapan mahkeme ka-
rar verecektir. Sirket yonetimine kayyim
atanmasina karar veren mahkeme, ikinci
asamada, kayyimin yetkisinin ne olacagi
hususunu tespit edecektir.

Kayyimin gorev suresinin ne olacagiyla
ilgili kanunda aciklik bulunmamaktadir.
Ancak kanun koyucunun, atanan kayyi-
min gorev suresi ile ilgili bir hukim ge-
tirmemis olmasi eksiklik olarak yorumla-
namaz. Zira kayyim atanmasi bir koruma
tedbiri olduguna goére, bu tedbirin uygu-
lanmasi ile beklenen faydanin gergekles-
tigi veya gerceklesmeyecegi anlasildigi
takdirde bu tedbire son verilmesi gereke-
cektir. Koruma tedbirlerinin gecici olma
ozelligi bu sonucu dogrulamaktadir.

V.SONUG

Duzenlemelere bakildiginda, genel ola-
rak duzenlemelerine 721 sayili Turk Me-
deni Kanunu’nda yer verilen Kayyim ku-
rumunun koékeni Roma Hukuku'na kadar
dayanmaktadir.. Bu kapsamda, kayyim,
belirli isleri gérmek veya malvarligini yo-
netmek icin vesayet makami tarafindan
atanan bir vesayet organidir. Yukarida
ifade edildigi uzere kayyimlik muesse-
sesi, bazi kanunlarda farkli tanimlara
sahiptir. Kayyim, bazi hallerde ilgililerin
istegi Uzerine, bazen de res’en atanmak-
tadir. Kayyim hangi is nedeniyle atanmis
ise, gorev ve yetkisinin sinirlari da bu
ise gore belirlenmektedir. Bu baglamda,
kayyimin atandigi islerin disindaki isleri
yapabilmesi mumkun degildir.
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the trustee to carry out works other than
those assigned.

In the period prior to the adoption of the
“trustee institution” to the management of
the company, the management and rep-
resentation of the company could not be
realized in the process initiated with the
claim that a crime has been committed
within the framework of the company’s ac-
tivities. As a result, neither the company’s
debts could be paid, nor the receivables
could be collected. In order to prevent
these inconveniences, the trustee insti-
tution is accepted in the Code of Crimi-
nal Procedure and the conditions for the
seizure of the company management are
stipulated as a type of protection measure.
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