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ABSTRACT

Turkish Commercial Code No. 6102" (“TCC") has a
flexible and liberal approach to capital companies ac-
quiring their own shares. These transactions, which
are prohibited as a rule in the Turkish Commercial
Code No. 6762 (“OTCC"), have been liberalized with-
in the limits of the TCC and the rule in the OTCC has
been softened. Thus, although a sufficiently strong
protection has been established in terms of the prohi-
bition on return of capital, the harsh prohibitive regu-
lation made by the legislator, worried about the need
to protect creditors, was discarded with the new pro-
visions and limited freedom obtained for the acquisi-
tion of shares.?
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OZET

6102 sayili Turk Ticaret Kanunu' (“TTK") sermaye
sirketlerinin kendi paylarini iktisabina iliskin esnek
ve liberal bir yaklasima sahiptir. 6762 sayili Turk
Ticaret Kanunu'nda ("ETTK") kural olarak yasa-
klanmis olan bu islemlere, TTK'da, belirli sinirlar
icerisinde kalmak kaydiyla serbestlik getirilmis ve
ETTK'da yer alan anonim sirketin kendi payini ikti-
sap etmesi yasagl yumusatiimistir. Boylelikle, ser-
mayenin iadesi yasagi yonunden yeterince guclu
bir koruma kalkani olusturuldugu halde, hala ala-
caklilarin korunmasina ihtiya¢ oldugu yonundeki
bir endiseden hareket eden kanun koyucunun ge-
tirdigi sert yasaklayici duzenleme, yeni hukumlerle
terk edilmis ve payin edinimi konusunda sinirli bir
serbestlik saglanmistir.?
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ACQUISITION OF OWN SHARES BY COMPANIES WITH SHARE CAPITAL

In this article, the subject is examined primarily and mainly on the basis of joint-
stock companies. In the last part, limited companies acquisition of their own shares is

mentioned briefly.

Bu makalemizde oncelikle ve agirlikli olarak anonim sirketler ekseninde incelenmis,
son kisimda ise kisaca limited sirketlerde sirketin kendi paylarim iktisab1 konusuna

deginilmistir.
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I.INTRODUCTION

Regulations relating to joint-stock companies
acquiring their own shares are in Articles 379
to 388 of the TCC. The regulation regarding
limited companies acquiring their own shares
is in Article 612 of the Turkish Commercial
Code.

In accordance with the principle of capital
maintenance, companies with share capital
are as a rule prohibited from acquiring their
own shares due to the fact that it means the
return of capital.® The underlying concern of
this prohibition is that the assets of the cor-
poration may be melted against the creditors
through the share acquisition institution. In
order to prevent the loss of a company'’s cred-
itors as well as the principle of capital mainte-
nance, it is important to introduce such a limit
to a company’s acquisition of its own shares,
but liberty is granted within certain limits by
the TCC. In this way, it was ensured that the
TCC complied with the regulations of the
European Union (arrangements prior to the
amendment to Directive 2006/68 of the Sec-
ond Companies Directive No. 77/91), and reg-
ulations in German and Swiss law.*

Another disadvantage of a company acquir-
ing its own shares is the possibility of violating
the principle of equal treatment. The principle
of equal treatment is regulated by Article 357

I. GIRIS

TTK'da anonim sirketlerin kendi paylarini
iktisabina iliskin duzenlemelere 379. ve
388. maddeleri arasinda yer verilmistir. Li-
mited sirketlerin kendi paylarini iktisabina
iliskin duzenleme ise TTK'nin 612. madde-
sinde yer almaktadir.

Sermaye ortakliklarinin kendi paylarini ik-
tisap etmeleri, sermayenin iadesi anlamini
tasidigi icin, sermayenin korunmasi ilkesi
geregince kural olarak yasaklanmistir.® Bu
yasa@in arkasindaki saik, payin edinimi
kurumu araciligiyla ortaklik malvarliginin,
alacaklilar aleyhine olmak Uzere eritilebile-
cegi endisesidir. Sermayenin korunmasi il-
kesinin yani sira, sirket alacaklilarinin zarara
ugramasini 6nlemek adina sirketlerin kendi
paylarini iktisabina bu sekilde bir sinirin ge-
tirilmesi 6Gnem arz etmekle birlikte, TTK, bu
yasaga belirli sinirlar dahilinde serbesti ta-
nimaktadir. Boylelikle, TTK'nin Avrupa Birli-
gi (77/91 nolu ikinci Sirketler Yonergesinin
2006/68 nolu Yonerge ile yapilan degisiklik
oncesindeki duzenlemeleri), Alman ve Is-
vigcre mevzuatinda yer alan duzenlemelerle
uyumlu hale getirilmesi saglanmistir.*

Sirketin kendi paylarini iktisap etmesinin
sakincalarindan bir digeri, esit islem ilkesi-
nin ihlal edilebilecek olmasidir. Esit islem
ilkesi, TTK'nin 357. maddesinde duzenlen-
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of the TCC, which states that shareholders
shall be treated equally under equal condi-
tions.®

According to the TCC, the limits on share ac-
quisition, the status of cheating against the
law and the exceptions are more detailed for
joint-stock companies compared to limited
companies. In this respect, the conditions for
limited companies to acquire their own shares
are in line with joint-stock companies.® In the
following section, the subject is examined pri-
marily and mainly on the basis of joint-stock
companies. In the last part, limited companies
acquisition of their own shares is mentioned
briefly.

I1. REQUIREMENTS
FOR JOINT-STOCK
COMPANIES

A. Introduction

Acquisition of own shares is the acquisition of
the shares of a company within its own legal
entity on behalf of the company legal entity.”
The acquisition of own shares of a joint-stock
company is regulated in Articles 379 to 389
of the TCC. The TCC allows companies to
acquire their own shares within certain limits.

mis olup buna gore, pay sahipleri esit sart-
larda esit isleme tabi tutulmaktadir.®

TTK'nin sistematigine bakildiginda, anonim
sirkete iliskin maddelerde pay iktisabinin
sinirlarinin, kanuna karsi hile durumunun
ve istisnalarin, limited sirkete iliskin duzen-
lemelere kiyasen daha ayrintili bir bicimde
duzenlendig@i gorulmektedir. Bu bakimdan
limited sirketlerin kendi paylarini iktisap et-
mesine iligkin sartlar, anonim sirketlerle pa-
ralellik arz eder.® Asagida konu oncelikle ve
agirlikli olarak anonim sirketler ekseninde
incelenmis, son kisimda ise kisaca limited
sirketlerde sirketin kendi paylarini iktisabi
konusuna deginilmistir.

1. ANONiM
SIRKETLER
BAKIMINDAN

A. Giris

Kendi paylarini iktisap, sirketin kendi tu-
zel kisiliginin bunyesinde bulunan paylari
yine sirket tazel kisiligi adina iktisap etme-
sidir.” Anonim sirketin kendi payini iktisa-
b1 TTK'nin 379 ila 389. maddelerinde du-
zenlenmistir. TTK anonim sirketlerin kendi
paylarini iktisap etmesine belirli sinirlar
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Within the scope of these limits, other require-
ments for the proper transfer according to the
TCC are examined below. It should be stated
that, in accordance with Article 338/3 of the
TCC, a joint-stock company cannot acquire
the shares of a company as a sole sharehold-
er®

B. Requirements of Acquisition
of Own Shares by a Company

1. Requirement Regarding Quantity

A joint-stock company may acquire its own
shares in amounts that do not exceed one
tenth of the capital or the issued capital or ex-
ceed the end of a transaction. As emphasized
in the preamble of the provision, the nominal
value of the shares is not the stock value. The
nominal value is taken into consideration in
determining the tenth of the capital limit.°

2. Requirement for Payment of the

icerisinde izin vermektedir. Bu sinirlar ve
TTK'ya gore, devir isleminin uygun kabul
edilmesi icin aranan diger kosullar asagi-
da incelenmistir. Bu noktada belirtmek ge-
rekir ki, TTK m. 338/3, bir anonim sirketin,
tek pay sahibinin kendisi olacak sekilde
sirket paylarini iktisabini yasaklamaktadir.®

B. Sirketin Kendi Paylarini
iktisabinin Kosullari

1. Miktara iliskin Sart

Bir anonim sirket kendi paylarini, ancak
esas veya cikarilmis sermayesinin onda
birini agmayan veya bir islem sonunda
asmayacak olan miktarda ve ivazli olarak
iktisap edebilir. Hakmun gerekcesinde de
vurgulandigi Uzere, onda birlik sinirin be-
lirlenmesinde paylarin borsa degeri degil,
itibari degeri esas alinir.®

2. Pay Bedellerinin Tamaminin

Full Amount of Shares

The price of the shares acquired with or with-
out consideration must be fully paid. Accord-
ing to Tekinalp, the fact that the price of the
shares being acquired must be fully paid pre-
vents some shareholders from transferring
their shares to the joint-stock company tem-
porarily and not paying the capital commit-
ments payable to it."

3. Requirement for the General
Assembly to Authorize the Board

The general assembly (the “GA") shall au-
thorize the board of directors (the “BoD")
to acquire up to a limit of ten percent of the
company'’s shares. This authorization may be
granted for a maximum of five years and the
upper and lower limit of the total nominal val-
ue of the shares that can be accepted as ac-
quisitions or pledges by stating the nominal
values.

4. Requirement for Sufficient
Equity

After deducting the BoD authorization and
the prices of the shares to be acquired in addi-
tion to the ten percent (10%) limit, the remain-
ing company net assets must be at least as
much as the total of the reserve funds, which
are not allowed to be distributed under the
principal or issued capital and law and the

Odenmesine iliskin Sart

ivazli veya ivazsiz olarak iktisap edilecek
paylarin bedellerinin tamamen 6denmis
olmasi gerekmektedir. Tekinalp’e gore, ik-
tisap edilecek pay bedellerinin tamamen
6denmis olmasi sarti, bazi pay sahiplerinin
paylarini gecici olarak anonim ortakliga
devredip sermaye taahhut borcunu ona
odettirmesine engel olmaktadir.

3. Genel Kurulun Yénetim Kurulunu
Yetkilendirmesine iliskin Sart

Anonim sirket paylarinin yuzde on sinirna
kadar iktisap edilebilmesi icin genel kurulun
(“GK") yonetim kurulunu (“YK”) yetkilendir-
mesi gerekmektedir. Bu yetkilendirme en cok
bes yil i¢in verilebilir ve bu yetkilendirmenin
iceriginde, iktisap veya rehin kabul edilebile-
cek paylarin itibari degerleri belirtilerek top-
lam itibari degeriyle s6z konusu paylara 6de-
nebilecek bedelin alt ve Ust sinir gosterilir.

4. Ozkaynaklarin Yeterli Olmasina

iligskin Sart

YK yetkilendirilmesi ve yuzde on siniri-
na ek olarak, iktisap edilecek paylarin
bedelleri dusuldukten sonra, kalan sir-
ket net aktifinin, en az esas veya cikaril-
mis sermaye ile kanun ve esas sozlesme
uyarinca dagitilmasina izin verilmeyen
yedek akgelerin toplami kadar olma-
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articles of association. For example, where a
company with total assets to the amount of
70,000 TL has original capital to the amount
of 50,000 TL and allocates 8,000 TL as legal
reserve and 2,000 TL as voluntary reserve, the
maximum amount that the company may pay
in acquisition costs is 10,000 TL.

C. Acquisition by BoD in order
to Eliminate a Close and Serious
Danger of the Partnership,

According to the TCC, in case of a close and
serious danger to the company, it is possible
for the BoD to acquire shares without the au-
thorization of the GA. The BoD shall give writ-
ten information to the GA about the reason
and purpose of the acquisition at a first meet-
ing, the number of shares to be acquired, the
total amount of the nominal values and the
amount of the capital represented, and the
price and the payment conditions (Article 381
of the TCC).

This provision, which is regarding acquisi-
tion without permission from the GA in order
to eliminate the close and serious danger of
the partnership, is considered a precaution
against price-generating “manipulations”
in the stock market, blackmail by the share-
holders of the management of the joint-
stock company, hostile takeover moves, and
the risk that the strategic shares of the joint-
stock company will be held by competitors
or adventurers.™

The Article provides an example of the mar-
ket-maker of the stock exchange, and thus,
the risk of artificial pricing of the shares of the
joint-stock company. An example of this is the
transfer of a shareholder’s shares to a person
who could harm the joint-stock company, for
example the transfer of shares to a competi-
tor who would close or block the joint-stock
company.'?

D. Exceptions

According to Article 382 of the TCC, in
some cases, a company may acquire its
own shares without the limits mentioned
in the general rule regarding share ac-
quisition. However, the exception should
not be understood as exemption from all
requirements. Even if a joint-stock compa-
ny acquires its own shares under Article
493/1, itis still a requirement that all prices

si aranir. Ornegin, aktif toplami 70.000
TL, esas sermayesi 560.000 TL olan bir
anonim sirket, genel kanuni yedek akcge
olarak 8.000 TL ve ihtiyari yedek akce
olarak 2.000 TL ayirmistir. Bu durumda
sirketin iktisap bedelini 6deyebilecegi
azami tutar 10.000 TL'dir.

C. Tehlikenin Bertaraf Edilmesi
Amaciyla Paylarin Yonetim Kurulu
Tarafindan iktisabi

Kanunda, sirkete yonelen yakin ve ciddi
bir tehlikenin varligi halinde GK yetkilen-
dirmesi s6z konusu olmaksizin paylarin YK
tarafindan iktisabi mamkun kilinmistir. Bu
sekilde iktisap edilen paylarla ilgili olarak
YK, ilk toplantida GK’ya iktisabin sebep
ve amaci, iktisap edilen paylarin sayilari,
itibari deg@erlerinin toplami ve sermayenin
ne kadarini temsil ettigi, bedeli ve 6de-
me sartlari hakkinda yazili bilgi verecektir
(TTK m.381).

Ortakliga yonelen yakin ve ciddi bir tehlikeyi
bertaraf etmek icin, YK'nin GK'dan izin al-
maksizin anonim ortakligin paylarini iktisap
edebilecegine iliskin bu hukum, 6zellikle
borsada fiyat olusturucu “manipulasyon”la-
ra pay sahiplerinin anonim ortakligin yoneti-
mine yapabilecegi santajlara, anonim ortak-
ligin stratejik ®nemdeki paylarinin rakiplerin
veya seruvencilerin eline ge¢gmesi tehlikesi-
ne ve dugmanca take-over hamlelerine karsi
bir dnlem olarak dusunulmustar.™

Maddede duzenlenen tehlike hallerine bir
ornek de borsada market-maker’lik yapil-
masi ve boylelikle anonim sirketin paylari-
nin yapay fiyatlandirilmasi tehlikesidir.

Bir pay sahibinin payini anonim sirkete
zarar verebilecek kisilere satmasi, 6érnegin
paylarini anonim sirketi kapatacak veya
pasif bir durumda tutacak bir rakibe devri
durumu da buna 6rnek olusturur.™

D. istisnalar

TTK m.382'de, pay iktisabina iliskin genel
kuralda deginilen sinirlar s6z konusu olmak-
sizin sirketin bazi durumlarda kendi paylari-
niiktisap etmesine olanak taninmistir. Ancak
s6z konusu istisna tum sartlardan muafiyet
anlamina gelmez. Anonim sirket m. 493/1
kapsaminda kendi paylarini iktisap etse
dahi, madde 379/3'te aranan, sirket net ak-
tifinin kanunda 6ngorulen orandan az olma-
masl ve pay bedellerinin tamamen 6denmis
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be paid, which is a condition under Article
379/3.%

1. Deciding on the Reduction of

olmasi sarti sermayenin korunmasi ilkesinin
geregi olarak, aranmaya devam edecektir.

1. Esas Sermayenin Azaltilmasina

Original Capital

The reduction of capital is the numerical re-
duction of the nominal value of the capital,
which is in the passive part of the balance
sheet, written in the articles of association and
registered in the trade registry.™

The General Assembly decides which shares
will be taken over in this way and that they
will be amortized when deciding that the re-
duction of capital will be realized through the
acquisition of the shares. The General Assem-
bly shall act in accordance with the principle
of equal treatment regulated in Article 357
when acquiring these shares and when ac-
quiring shares upon the decision to reduce
capital. The acquisition of only the shares of
certain shareholders is contrary to the princi-
ple of equal treatment. The decision to be tak-
en by the General Assembly in this regard, like
other decisions, is subject to the provisions of
Article 445 et al.™®

The articles of association may indicate which
shares are subject to redemption. In this case,
it is possible to perform the redemption of
shares without the consent of the sharehold-
er. However, the principle of equal treatment
shall be applied unless it is stated which
shares are to be redeemed in the articles of
association.®

2. As Requirement of Universal
Subrogation

A company is allowed to acquire these shares
if the acquired firm, the merged partnership or
the inherited real person has its own compa-
ny shares in their assets. This is because the
legislator does not deem it necessary to allo-
cate those shares in the company’s assets in
such an assumption.

Under this exception, no restriction is regulat-
ed in the Law on the proportion of shares the
company may acquire, and it is not important
whether the shares in the acquired assets
constitute the majority shares of the capital of
the acquiring company."”

iliskin Karar Alinmasi

Sermayenin azaltilmasi, bilangonun pasif
kisminda yer alan, esas s6zlesmede yazili
ve ticaret siciline tescil edilmis olan ser-
mayenin itibari degerinin rakamsal olarak
indirilmesidir."

Genel kurul, sermayenin azaltilmasinin
paylarin iktisabiyla gerceklestirilecegi-
ne karar verirken, hangi paylarin bu yol-
la devralinarak itfa edilecegini de tespit
eder. Genel kurul bu paylari tespit ederken
ve sermaye azaltilmasi kararina binaen
paylari iktisap ederken, TTK m.357'de du-
zenlenen esit islem ilkesine uygun davran-
malidir. Sadece belli pay sahiplerinin pay-
larinin iktisap edilmesi, esit islem ilkesine
aykinlik teskil edecektir. Genel kurulun bu
konuda alacagi karar da, diger kararlarn
gibi, madde 445 vd. hukumlerine tabidir."®

Esas s6zlesmede hangi paylarin itfaya tabi
tutulacagi gosterilmis olabilir. Bu durumda
pay sahibinin rizasi olmadan da payin itfa
isleminin gerceklestirilmesi mumkuandur.
Ancak esas s6zlesmede hangi paylarin itfa
edilecegi belirtilmemisse esit islem ilkesi-
ne uyulmalidir.’®

2. Kanuni Halefiyet Kuralinin
Geregi Olmasi

Devralinan isletme, birlesilen ortaklik veya
mirascisi olunan gercek kisinin malvarli-
ginda sirketin kendi paylari da mevcutsa,
sirketin bu paylari iktisap etmesine izin ve-
rilmistir. Zira kanun koyucu boyle bir varsa-
yimda, malvarligi icerisinde yer alan sirke-
te ait paylari ayirmaya gerek gérmemistir.

Bu istisna kapsaminda, sirketin iktisap ede-
bilecegi paylarin oranina iliskin Kanunda
herhangi bir sinirlandirma oéngoralmedi-
ginden, devralinan malvarligi icerisindeki
paylarin, devralan sirketin sermayesinin
cogunluk paylarini olusturup olusturma-
masi 6nem tagimaz."”
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3. Due to Fulfillment of a
Mandatory Purchasing
Transaction

Within the scope of this provision, the shares
acquired under the Law on Privatization Prac-
tices or any other provisions of another law
shall be included. Despite the expression
“any provision of another law” in the pream-
ble of the Article, in this context, Article 531,
which regulates termination of joint-stock
company with justified reasons, should also
be evaluated." In accordance with this Arti-
cle, the dissentient may ask the commercial
court of first instance to decide on the termi-
nation of the company. The court may decide
to terminate the company upon the request
of the dissentient, and may decide to be paid
the actual values of the shares closest to the
date of the decision to plaintiff shareholders
be removed from the company and for the
company to take over the shares rather than
termination.

4. Provided that the Shares are

Fully Paid Up, the Collection of

a Company'’s Receivables by
Enforcement of Court Decision

A joint-stock company may be a creditor
against its shareholders for various rea-
sons. In order to be able to collect this re-
ceivable, it may also recourse to the debt-
or's assets and its own shares. The law
recognizes such an opportunity provided
that the necessary requirements are met
(Article 382/1-d). Thus, a joint-stock compa-
ny may acquire its own shares from a forced
execution without being subject to the lim-
itations in Article 379, and may participate
in the sales by the execution office and sub-
mit a bid in the tender. The purpose of the
legislator recognizing such an exception is
to provide that the joint-stock company be
able to collect its receivables.’ However,
this provision in Article 382/I (d) of the TCC
is unnecessary in light of the possibility in
Article 381 and may give rise to misuse.?

5. As Requirement of the
Company’s Object of Activities

In this context, it is necessary for interpreta-
tion to determine the scope of the provision.
The type of partnership mentioned here are
banks, investment trusts and intermediary
institutions.?’

3. Kanuni Satin Alma
Yukimlalaginden

Dogmasi

Bu hukmun kapsamina Ozellestirme Uy-
gulamalari Hakkinda Kanun veya diger bir
kanunun herhangi bir hukmu dolayisiyla
iktisap edilen paylar girmektedir. Madde
gerekgesinde her ne kadar ‘diger bir ka-
nunun herhangi bir hakmu’ ibaresi kulla-
nilmissa da bu kapsamda, anonim sirketin
hakli sebeplerle feshini duzenleyen mad-
de 531'i de degerlendirmek gerekir.’® isbu
madde uyarinca, azlik, asliye ticaret mah-
kemesinden sirketin feshine karar verilme-
sini isteyebilir. Mahkeme, azligin bu talebi
Uzerine sirketin feshine karar verebilecegi
gibi, fesih yerine, davaci pay sahiplerine,
paylarinin karar tarihine en yakin tarihte-
ki gercek degerlerinin 6denip davaci pay
sahiplerinin sirketten ¢ikarilmalarina ve bu
paylarin sirket¢ce devralinmasina da karar
verebilir.

4. Bedellerin Timia Odenmis
Olmak Kaydiyla Cebri icradan Bir
Sirket Alacaginin Tahsili Amacina
Yoénelik iktisap

Bir anonim sirket, kendi paylarina malik olan
pay sahiplerine karsi cesitli sebeplerle ala-
cakli konumunda olabilir. Bu alacagini tahsil
edebilmek i¢in de bor¢lunun malvarligindaki
degerlere ve bu arada kendi paylarina mura-
caat edebilir. Kanun boyle bir imkani gerekli
sartlara uyulmasi sartiyla tanimistir (m. 382/1-
d). Boylece bir anonim sirket kendi paylarini
madde 379’'da s6z konusu olan sinirlamalara
tabi olmaksizin cebri icradan iktisap edebi-
lecek, icra dairesince gerceklestirilecek sa-
tislara istirak ederek ihalede pey ileri surebi-
lecektir. Kanun koyucunun boyle bir istisna
tanimasindaki amaci, anonim sirketin kendi
alacaklarini tahsil edebilmesini saglamak ve
kolaylastirmaktir.” Ancak, TTK'nin 382/I(d)
maddesindeki bu hukum, madde 381'deki
imkan karsisinda gereksizdir ve pek ¢ok kotu-
ye kullanima kapi aralayabilir.?°

5. Sirketin Menkul Kiymetler
Sirketi Olmasi

Hukukumuzda “menkul kiymetler sirketi” ifa-
desi ile tanimlanan bir sirket tara yoktur. Bu
baglamda, hukmun kapsamini belirlemek
icin yorum faaliyetinde bulunmak gerekir. Bu-
rada belirtilmek istenen ortaklik turd; banka-
lar, yatinm ortakliklari ve araci kurumlardir.?!
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6. Acquisition without
Consideration??

A company may acquire its own shares free of
charge provided that the shares are fully paid-
up (Article 383/1). There is no prohibition re-
lating to acquisition without consideration.®

If the subsidiary company acquires the shares
of the parent company without consideration,
the company may acquire its own shares if its
shares are fully paid up.?*

E. Disposal

1. In the Case of Acquisition in
Compliance with the Law

In accordance with the principle of universal
subrogation, a company is obliged to dispose
in respect of shares acquired without consid-
eration on condition that all shares are paid
up and in order to collect the company receiv-
ables. Disposal should probably be carried
out within three years of when the acquisition
was made and without a loss for the compa-
ny. Also for disposal, the exception is consti-
tuted in respect of the shares not exceeding
the ten percent (10%) limit regulated in Article
379. Accordingly, if the total shares owned by
the company or the subsidiary company do
not exceed ten percent (10%) of the compa-
ny’s original or issued capital, then the obliga-
tion to dispose shall not be mentioned.?

2. In the Event of Improper
Acquisition

Shares that are not within the limits specified
in the law and that are accepted pledges or
acquired as contrary to the prohibited bans
shall be disposed within six months at the
latest from the date of acceptance of the ac-
quisitions, or the pledge on them shall be re-
moved.?

F. Results of Violation of
Prohibition

It is understood from Article 379 of the TCC
that in the event of violation of prohibition, the
debt process will be invalid. There is no prohi-
bition regarding voluntary acquisition.

The provision of Article 379 states that, even
if it is compulsory, each violation of the com-

6. Bir sirket, bedellerinin tamami
6denmis olmak sartiyla, kendi
paylarini ivazsiz iktisap edilecekse?2

Anonim sirket, bedelleri tamamen 6denmis
olmak sartiyla kendi paylarni karsiliksiz ola-
rak iktisap edebilecektir (TTK m. 383/1). ivaz-
siz iktisapta herhangi bir yasak s6z konusu
degildir.z®

Ayni sekilde yavru sirket, ana sirketin paylari-
ni ivazsiz iktisap ettigi takdirde de bedelleri-

nin tamami 6denmigse sirket kendi paylarini
iktisap edebilir.?*

E. Paylarin Elden Cikarilmasi

1. Kanuna Uygun iktisap Halinde

Kulli halefiyet kurali geredi, cebri icradan,
bir sirket alacaginin tahsili amacina yonelik
pay iktisabi durumunda, pay bedellerinin
tamami 6denmis olmasi sartiyla, ivazsiz ikti-
sap edilen paylar bakimindan sirketin elden
cikarma yakumlulugu vardir. Elden ¢ikarma
sirket icin bir kayba yol agmadan devirleri
mumkun olur olmaz ve herhalde iktisaplarin-
dan itibaren u¢ yil icinde gerceklestirilmeli-
dir. Bu halde, 379. maddede dngorulen yuz-
de onluk sinir agmayan paylar bakimindan
istisna getirilmistir. Buna gore, sirketin veya
yavru sirketin sahip oldugu bu paylarin top-
lami sirketin esas veya ¢ikarilmis sermayesi-
nin ytzde onunu agmiyorsa elden ¢ikarma
yukumlulugunden so6z edilmez.?®

2. Aykiri iktisap
Halinde

Kanunda o6ngoérulen sinirlarl agsan ve geti-
rilmis yasaklara aykir iktisap edilen veya
rehin olarak kabul edilen paylar, iktisaplar
kabulleri tarihinden itibaren en gec alti ay
icinde elden c¢ikarilmalidir ya da Uzerlerin-
deki rehin kaldintmalidir.

F. Yasaga Aykiriligin
Sonuclari

Yasaga aykirnlik durumunda bor¢lanma is-
leminin gecersiz olacag, TTK m.379'dan
anlasilmaktadir. Madde 379 her ne kadar
emredici nitelikte olsa da, her emredici hu-
kuk kuralina aykirilik islemin butlanini gerek-
tirmez. Emredici nitelikteki hukuk kurallarina
aykiri islemlerin batil kabul edilebilmesi icin,
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pulsory legal rules does not require nullity of
the transaction. In order for an act contrary to
the compulsory legal rules to be considered
null, it must be explicitly stated in the law or
it should be understood in the meaning and
purpose of the provision without hesitation.?”
Transactions in violation of 379 are not ac-
cepted as null due to the fact that the law
clearly does not state that it is null and the
purpose of the provision is not to consider
transactions in violation of this Article as null
according to Articles 385-386.%

I1l. ACQUISITION

OF OWN SHARES BY
PUBLICLY HELD JOINT-
STOCK COMPANIES

Article 22 of Capital Markets Law? (“CML")
allows for publicly held companies to ac-
quire their own shares, under the conditions
specified by the Capital Markets Commis-
sion (“Commission”). However, this has not
been laid out in detail. It is stated that the
Commission regulates the requirements
regarding publicly held companies’ acqui-
sition of their own shares, the limits of the
transactions, disposal or redemption of the
shares received back and the rules and pro-
cedures regarding disclosure of these is-
sues (Article 22/1 of CML).

In addition, it has been stated that the of pur-
chase publicly traded shares by the partner-
ships included in the consolidated balance
sheet as well as the partnership will be evalu-
ated within the framework of this Article (Arti-
cle 22/2 of CML).

Regulations to be stipulated by the Commis-
sion shall be applied regarding publicly trad-
ed companies’ acquisition of their own shares
within the framework of Article 22 of CML.
This is because, as specified in Article 379/5,
authorization has been given to the Commis-
sion only for the principles of transparency
and price-related rules.

IV. FOR LIMITED
COMPANIES

A. Acceptance

According to Article 612 of the TCC, if the
sum of the nominal values of the shares to be
received by the company does not exceed

bunun ya kanunda acik¢a belirtilmesi ya da
hukmuan anlamindan ve amacindan bu isle-
min batil oldugunun tereddutsuz olarak ¢i-
karilabilmesi gerekir.?” Kanunda acikca batil
oldugu oldugunun belirtilmedigi ve madde
385 ve 386 karsisinda, hukmun amacinin
madde 379a aykiri islemleri batil saymak
olmadigi g6z énunde tutulursa, bu madde-
ye aykiri islemleri batil kabul etmek isabetli
olmayacaktir.?®

I11. HALKA
ACIK

ANONiM
ORTAKLIKLARDA

Sermaye Piyasasi Kanunu?® (“SPK”) madde
22'de, halka acik ortakliklarin kendi paylari-
ni iktisap edebilmelerine, Sermaye Piyasasi
Kurulu (“Kurul”) tarafindan belirlenen sartlar
cercevesinde imkan taninmistir. Ancak Ka-
nunda ayrintili bir duzenleme yapilmaktan
kacinilmis, halka acgik ortakliklarin kendi pay-
larintiktisabina iligkin sartlarin, islem sinirlari-
nin, geri alinan paylarin elden ¢ikarilmasinin
veya itfasinin ve bu hususlarin kamuya acik-
lanmasina iliskin usul ve esaslarin Sermaye
Piyasasi Kurulu tarafindan duzenlenecegi
belirtilmistir (SPK m. 22/1).

Ayrica, halka acgik ortaklik paylarinin, ortak-
ligin yani sira konsolide bilangosuna dahil
edilen ortakliklar tarafindan satin alinmasi-
nin da bu madde hukuamleri ¢cercevesinde
degerlendirilecegi belirtilmistir (SPK m.
22/2).

Paylari borsada islem goéren halka acik
anonim sirketlerin, kendi paylarini iktisabi-
na iliskin olarak SPK m. 22 cergevesinde,
Kurul’'un éngoérecegi duzenlemeler uygu-
lanacaktir. Zira madde 379/5 ile Kurul'a
verilen yetki, madde 379/5te de belirtildi-
gi uzere, sadece seffaflik ilkeleri ve fiyata
iliskin kurallara iligskindir.

IV. LIMIiTED SiRKETLER
BAKIMINDAN

A. Kural

TTK m.612 uyarinca, sirketin alacagi pay-
larin itibari degerlerinin toplami, esas ser-
mayenin ylzde onunu asmiyorsa ve sirket
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ten percent of the original capital and has the
required amount of equity that may be used
freely, the company may acquire its own orig-
inal capital shares.

There is an upper limit of twenty percent of
the capital of the company in terms of the
original capital shares to be acquired as a re-
sult of leaving or dismissal from the company
as set forth in the articles of association or in
accordance with a court verdict.

The same prohibition applies to the acquisi-
tions of a company on behalf of a third party,
but also to the company account. In addition,
prohibitions under TCC 380, which regulates
against fraud, will also apply to limited com-
panies.®°

As in joint-stock companies, for acquisition
of a limited company’s own shares, it is not
possible to acquire shares in a way that would
result in the company turning into a company
with itself as the only shareholder.®

B. Exceptions

Contrary to the joint-stock companies, the
regulation on the acquisition of a limited com-
pany’s own shares does not constitute an ex-
ception. In the doctring, it has been argued
that Articles 382 and 383 of the TCC should
be applied by analogy.®? The expression “be
regulated in parallel with the joint-stock com-
pany” in Article 612 of the TCC also supports
this argument.

C. Obligation to Disposal

As regulated in the second paragraph, it shall
be obligated to dispose or decrease in this
proportion for the exceeding ten percent part
of the capital within two years. In this case,
there is no obligation to dispose of that part
that does not exceed the ten percent.

If the argument that the exceptions consti-
tuted for joint-stock companies should be
applied to the limited liability companies is
taken into account, the disposal obligations
related to the joint-stock companies shall also
apply to the limited liability companies for the
shares acquired under the exceptions.

D. Results of Acquisition

The company is required to allocate in the re-
serve funds the amount that it pays for its orig-
inal capital shares.

gerekli miktarda serbestce kullanabilece-
gi 6zkaynaklara sahip ise kendi esas ser-
maye paylarini iktisap edebilir.

Sirket sozlesmesinde ongorulen veya
mahkeme karari ile hukme baglanmis bir
sirketten ¢ikma veya cikarma sebebiyle
iktisap edilecek esas sermaye paylari ba-
kimindan sinir, sirket sermayesinin ytzde
yirmisidir.

Sirketin kendi paylarini iktisap yasagi kap-
samina, inancli olarak bir uguncu kisi adi-
na fakat sirket hesabina yapilan kazanim-
lar i¢in de gegerlidir. Ayrica kanuna karsi
hile basliki TTK m. 380'de yasaklanmis
durumlar limited sirketler bakimindan da
gecerli olacaktir.®®

Limited sirketin kendi paylarini iktisabinda
da, tek ortak kendisi olacak sekilde pay ik-
tisabi mumkun degildir.®

B. istisnalar

Anonim sirketlere iliskin duzenlemelerin aksi-
ne, limited sirketlerin kendi payini iktisabina
iliskin duzenlemede istisna getirilmemistir.
Doktrinde anonim sirketlere iliskin TTK 382
ve 383 maddelerinin kiyasen uygulanmasi
gerektigi savunulmaktadir.®? TTK 612. mad-
denin gerekgesinden kullanilan “anonim sir-
kete paralel sekilde duzenlendigi” ifadesinin
de bu gorusu destekledigi savunulmaktadir.

C. Elden Cikarma Yukiamlalagu

ikinci fikrada duizenlenen durumda sirket ser-
mayesinin yluzde onunu asan kisim icin iki yil
icerisinde elden ¢ikarma ya da bu oranda ser-
mayenin azaltilmasi yuokumlulugua dogar. Bu
durumda edinilen yuzde onu agsmayan kisim
icin elden ¢ikarma yukamlalugu yoktur.

Eger anonim sirketler i¢in getirilmis olan
istisnalarin limited sirketlere de uygulana-
cagi gorusa dikkate alinirsa, bu durumda
anonim sirketlere iliskin elden c¢ikarma
yukumlualukleri, istinalar kapsaminda elde
edilen paylar bakimindan limited sirketler
icin de gecerli olacaktir.

D. Pay iktisabinin Sonuglan

Sirketin kendi esas sermaye paylari icin
odedigi tutar kadar yedek akge ayirmasi
gerekmektedir.
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In this way, the voting rights arising from the
acquired shares of the company and the other
rights related to these shall be frozen as long
as the shares are held by the company and
the additional and supplementary payment
obligations of such shares is not demanded
for the period specified. Since the roles of
creditor and debtor will merge in respect of
additional and supplementary payment obli-
gations, it is undisputed that these cannot be
demanded.

V. CONCLUSION

The prohibition on capital companies to ac-
quire their own shares is considered valid as
long as they remain within certain limits set
out in the TCC. In this context, a number of
exceptions have been constituted in parallel
with the principle of capital maintenance and
to help capital companies continue their ac-
tivities properly.

The release of the prohibitive attitude of the
Former Commercial Code and the adoption
of such a regulation on the acquisition of
joint-stock companies and limited compa-
nies’ own shares have been quite appropriate.
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