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ABSTRACT

The concept of force majeure is not defined in the
Turkish Code of Obligations or any other statutes, but
the context has been evolved around the judicial de-
cisions and legal opinions of the scholars. However,
it would not be claimed that the Turkish Court of Cas-
sation has adopted a stable approach in application
of the term. According to the Turkish Court of Cas-
sation, economic crises and financial difficulties as a
result of these economic crises cannot be regarded
as a force majeure events so that the element of un-
predictability of force majeure does not exist as for
the economic crises. Yet according to the decision of
the Turkish Court of Cassation numbered 2017 / 15-
2821 K. 2017/1552, the very subject of this article, the
Turkish Court of Cassation has discussed the case of
impossibility in financing of a project which requires
large-scale financial investment as a result of eco-
nomic crisis within the scope of force majeure unlike
its general approach.
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OZET

Mucbir sebep kavrami, TUrk Borclar Kanunu veya
herhangi bir kanunda tanimi yapilmayan, yargi
kararlari ve dgretideki gorusler cercevesinde
sekillenmis bir kavramdir. Yargitay uygulamasinin
da s6z konusu terimin uygulanmasinda istikrarli
bir kullanim benimsedigi iddia edilemez. Yargitay,
cogu kararinda ulkemizdeki ekonomik krizlerin
ve bu krizler dolayisiyla finansman teminindeki
gucluklerin mucbir sebep olarak nitelendirile-
meyeceginin, zira mucbir sebebin unsurlarindan
ongorulemezligin ekonomik krizler acisindan
mevcut olmadiginin altini gizmektedir. incele-
meye konu Yargitay Hukuk Genel Kurulu'nun E.
2017/ 15-2821K. 2017/ 1552 sayili karari ise,
Yargitay'in konuya iliskin genel yaklagimindan
farkli olarak, buyuk ¢apta finansman gerektiren
projelerdeki finansman temininin ekonomik kriz
sebebiyle imkansizlastigi hal, tersine “mucbir
sebepler” kapsaminda ele alinmistir.

—> ANAHTARKELIMELER

MUCBIR SEBEP, ONGORULEMEZLIK,
FINANSMAN TEMININDEKI
GUCLUKLER, EKONOMIK KRiZ,
BEKLENMEYEN HAL
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The depreciation of Turkish Lira against the foreign currencies and its effect on the
markets has become an issue that needs to be considered from that point: whether
the debtor shall be released from its obligations in such circumstances or whether the
contract shall be adapted to changing circumstances.

Tiirk Lirastnin doviz karsisindaki deger kaybi ve bu durumun piyasalara etkisinin, borcun
borclu acisindan sona ermesine veya sozlesmenin degisen sartlara uyarlanmasina imkan
taniyan bir kurum olan miicbir sebep hali teskil edip etmedigi meselesi irdelenmesi gereken

bir problem haline gelmistir.

1| INTRUDUCTION

In recent years, Turkish Lira has experienced losses in value
against foreign currencies and rapid fluctuations and thus the
Project which requires large-scale financial investment in for-
eign currency are affected negatively. That has been raised
some concerns about the realization of these projects. At this
point, the depreciation of Turkish Lira against the foreign cur-
rencies and its effect on the markets has become an issue that
needs to be considered from that point: whether the debtor
shall be released from its obligations in such circumstances
or whether the contract shall be adapted to changing circum-
stances.

In this study, the approach of the Turkish Court of Cassation
regarding the concept of force majeure has been evaluated
under the decision of the General Assembly of Civil Cham-
bers of the Turkish Court of Cassation, numbered 2017 / 15-
2821 K. 2017/1552, which differs from the general approach
of the Court was examined.

1| GiRis

Turkiye'de son gunlerde yasanan Turk Lirasi’'nin doviz
karsisindaki deger kaybi ve hizli dalgalanmalari ile buna bagli
olarak doviz uzerinden finansman saglamanin guclesmesi
sebebiyle, yabanci para Uzerinden buyuk capta finansman
yatirimi gerektiren projeler bu durumdan olumsuz etkilenmis,
s6z konusu projelerin gerceklestirilmesinin 6nande engeller
ortaya cikmistir. Bu noktada, Turk Lirasi’nin doviz karsisindaki
deger kaybi ve bu durumun piyasalara etkisinin, borcun
borclu acisindan sona ermesine veya sézlesmenin degisen
sartlara uyarlanmasina imkan taniyan bir kurum olan mucbir
sebep hali teskil edip etmedigi meselesi irdelenmesi gereken
bir problem haline gelmistir.

Calismamizda, mucbir sebep kavramina iligkin Yargitay'in
yaklasimi  degerlendirilmis olup, Yargitay Hukuk Genel
Kurulu'nun, Yargitay'in konuya iligkin genel yaklasimindan
ayrisan E. 2017 /15-2821 K. 2017/ 15652 sayili karari inceleme
konusu yapilmistir.
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MAKALELER

II. THE TERM OF FORCE MAJEURE

A. Efforts to Define the Concept of
“Force Majeure”

The concept of force majeure has been clarified in the
Turkish Code of Obligations or any other statute. In the
doctrine external events which are generally impossible
to be avoided or be disposed of objectively are evalu-
ated as a force majeure.” According to many scholars in
the doctrine, including notable scholar Fikret Eren, the
notion of force majeure has been a relative concept, not
determined. This approach makes it difficult to define
the context of force majeure. Accordingly, it may not be
possible for events of certain nature to be considered as
force majeure at all times. For example, the similar cir-
cumstances may be characterized otherwise according
to existing conditions, legal relations, type of activity
and type of person in charge.? It may not be necessary a
single event defined as a force majeure. Multiple events
may also constitute a force majeure event. An event may
not be considered a force majeure or not as per the cir-
cumstances and the time period in which such event oc-
curs.®

A force majeure event shall lead to a breach of a norm or
liability inevitably. In terms of the relevant concept, the
notion of inevitableness involves the notion of irresist-
ibleness and unavoidability with respect force majeure. In
this context, in spite of all the measures taken, all oppor-
tunities and ways possessed, the results of the event that
caused the force majeure shall not have been prevented.

Il. MUCBIR SEBEP KAVRAMI

A. "Miicbir Sebep” Kavraminin Tanimlanma
Girisimi

Muchbir sebep kavrami, Turk Borglar Kanunu'nda (“TBK”) veya
diger kanunlarda tanimlanmamistir. Tark hukuku 6gretisinde
ise, genel olarak kacinilmasi veya bertaraf edilmesi objektif
bakimdan imkansiz olan ve sdzlesmenin ifasini imkansiz kilan
digsal olaylar mucbir sebep olarak ifade edilmektedir. Fikret
Eren’in de dahil oldugu ogretideki hakim goruse gore, mucbir
sebep kavrami, mutlak degil, nispi bir kavramdir. Bu yakla-
sim mucbir sebebin tanimlanmasini gutclestirmektedir. Buna
gore, belirli nitelikteki olaylarin 6nceden daima mucbir se-
bep, buna karsilik diger nitelikteki olaylarin beklenmeyen hal
sayllmasi mumkun degildir. Ayni olay, mevcut sartlara, hukuki
iliskiye, sorumlu kisinin faaliyet ve isletme c¢esidine gore fark-
li sekilde nitelendirilebilir. Mucbir sebep olarak adlandinlan
olayin tek bir olay olmasi sart degildir. Birden ¢ok olay veya
olaylar grubu da mucbir sebep olabilir. Bu suretle meydana
gelen bir olay, meydana geldigi yerin, icinde bulunulan sart-
larin ve olayin meydana geldigi zaman diliminin ¢zelliklerine
gore mucbir sebep olarak kabul edilebilecek veya icinde ya-
sanilan sartlar geregince mucbir sebep teskil etmeyecektir.®

Mucbir sebep teskil eden olayin, kaginilmaz bir sekilde bir
davranis normunun veya borcun ihlaline yol agmis olmasi
gerekmektedir. S6z konusu konsept bakimindan “kacinil-
mazlik” kavrami, mucbir sebep yénunden karsi konulamaz-
ik ve 6nlenemezlik kavramlarini da kapsamaktadir. Bu kap-
samda, alinan her turlu tedbire, sahip olunan tim imkanlara
ve araglara ragmen, mucbir sebep teskil eden olayin sonug-
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WHICH PREVENTS

THE EXECUTION OF

THE DEBT AND WHICH
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Turkish Court of Cassation defines the
force majeure as an unexpected event
that occurs externally and also outside of
the will of the debtor, which prevents the
execution of the debt and which cannot
be prevented despite the measures to be
taken by anyone.* In considering the ap-
proach of the doctrine and the practices,
the force majeure conditions may be ex-
pressed as extraordinary events that oc-
curs out of business and activity cannot be
predicted and withstand, which inevitably
lead to a violation of the general norm or
liability.

Force majeure has been defined in various
Turkish Court of Cassation decisions. The
General Assembly of Civil Chambers of the
Turkish Court of Cassation, in a decision
dated 1966, expressed the force majeure
as follows:

“If needed to describe the force majeure, the
force majeure is an event that is not possible
to be taken into consideration in advance
and consequently to be eliminated and
stems from an external factor. This event
may come from a natural force (such as a
storm, waterfall, flood) or from a third per-
son’s act (like in tort) or a formal ban.”®

In another decision of Turkish Court of Cas-

lan 6nlenemez olmak durumundadir. Yar-
gitay, bir kararinda mucbir sebebi “borcun
ifasina engel olan ve herhangi bir kimse ta-
rafindan alinacak tedbirlere ragmen 6nune
gecilmesine imkan olmayan beklenmedik,
harici ve borclunun iradesi disinda meydana
gelen olaydir” ifadeleri ile tanimlamistir.* Og-
retide yer alan gorusler ve uygulama 1s1gin-
da yorumlandiginda, mucbir sebep halleri,
sorumlu veya bor¢lunun faaliyet ve isletmesi
disinda meydana gelen, genel bir davranis
normunun veya borcun ihlaline mutlak ve
kacinilmaz bir sekilde yol acan, 6ngoérulmesi
ve karsl konulmasi mamkun olmayan olaga-
nastu olaylar olarak ifade edilebilmektedir.

Mucbir sebep, cesitli Yargitay kararlarinda
tanimlanmistir. Yargitay Hukuk Genel Kuru-
lu, 1966 tarihli bir kararinda mucbir sebebi
su sekilde ifade edilmistir:

“Mducbir sebebin tanimlamasini yapmak ge-
rekirse, mucbir sebep énceden géz énine
alinmasina ve bunun sonucu olarak ortadan
kaldinlmasina imkan bulunmayan ve harici
bir etkenden ileri gelen olaydir. Bu olay tabii
bir kuvvetten (firtina, zelzele, su basmasi gibi)
veya ucguncu kiginin eyleminden (haksiz fiil-
lerde oldugu gibi) yahut resmi bir yasaklan-
madan (memnuiyetten) ileri gelebilir”

Yargitay bir baska kararinda mucbir sebebi,
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sation, force majeure has been defined “gen-
erally non-detectable and irresistible case
(..)". In another decision, force majeure has
been expressed as an unexpected event that
occurs externally and also outside of the will
of the debtor, which prevents the execution
of the debt and which cannot be prevented
despite the measures to be taken by anyone.®

According to the above-mentioned deci-
sion of the 13th Chamber of Turkish Court
of Cassation, numbered E. 2009/8727 K.
2010/101, the debtor cannot be held liable
for his failure to fulfill his obligations due
to the fact that the debtor cannot “wait” or
“prevent” and to be attributed to him.

According to the regulations concerning
the force majeure, the Article 136 of Turk-
ish Code of Obligations, headed Impossi-
bility of Performance may be followed that
this article includes force majeure by the
reason of that the case leading force ma-
jeure makes performance impossible. The
notion of force majeure shall be analyzed
within the scope of Article 136 because the
case interpreted as force majeure leads im-
possibility of performance.” The point that
emphasized in this context is is the objec-
tive or subjective situation of impossibility.
On the other hand, there is an opinion in
doctrine that only objective conditions of
impossibility fall within the scope of Article
136. However, in view of the inflexibility of
the debts to the individual, the impossibility
of performance in both views above can be
evaluated within the scope of Article 136 of
the Turkish Commercial Code.®

Accordingly, the establishment of the
contract and the subsequent occurrence
of an event must make it impossible to
performance permanently. The impos-
sibility of performance ends an existing
contract or debt. In this sense, force ma-
jeure is considered as one of the causes
ending debt.

B. Foreseeability and Force
Majeure

Upon the considerations above men-
tioned, it can be seen that the most im-

“genel olarak sezilemeyen ve karsi konula-
mayan bir olgu (...)” olarak tanimlanmistir. Bir
baska kararinda ise mucbir sebebi “Borcun
ifasina engel olan ve herhangi bir kimse ta-
rafindan alinacak tedbirlere ragmen 6nune
gecilmesine imkan olmayan beklenmedik,
harici ve borclunun iradesi disinda meydana
gelen olaydir.” seklinde tanimlanmigtir.®

Yargitay 13. Hukuk Dairesi‘nin yukarida ani-
lan E. 2009/8727 K. 2010/101 sayili karar
uyarinca borclu, “beklemedigi’, “6nune
gecemedigi” ve “kendisine isnat olunama-
yacak bir sebeple” borcunu yerine getire-
memesinden dolayi sorumlu tutulamamak-
tadur.

TBK’'da mucbir sebebe iliskin duzenlemeler
incelendiginde, ilgili madde olarak muc-
bir sebep teskil eden olay ifayl imkansiz
kilmasi sebebi ile TBK'nin ifa imkansizlig
baslikli 136. maddesinin “Borcun ifasi borg-
lunun sorumlu tutulamayacagi sebeplerle
imkansizlasirsa, bor¢ sona erer” hukmunu
havi oldugu gorulmektedir. Mucbir sebep
kabul edilen halin meydana gelmesi ifayi
imkansizlastirmakta oldugundan, mucbir
sebep kavrami TBK madde 136 cerceve-
sinde degerlendirilmelidir.” Bu kapsamda,
onemli olan ve g6z 6nunde bulundurul-
masi gereken husus, imkansizigin objektif
veya sUbjektif durumudur. Buna karsilik,
ogretide sadece objektif imkansizlik halle-
rini TBK madde 136 kapsamina sokan bir
gorus vardir. Ancak, sahsa siki sikiya bagli
borglar bakimindan her iki goéruse gore de
edimlerin imkansizlasmasi TBK madde 136
kapsaminda degerlendirilebilmektedir.®

Buna gore s6zlesmenin gecerli olarak ku-
rulmasi ve sonrasinda gerceklesen bir ola-
yin surekli ve kesin olarak edimlerin ifasini
imkansiz hale getirmesi gereklidir. ifa im-
kansizligi, mevcut bir sézlesmeyi ya da bor-
cu sona erdirmektedir. Bu anlamda mucbir
sebepler, borcu sona erdiren hallerden biri
olarak kabul edilmektedir.

B. Ongériilebilirlik ve Miicbir
Sebep

Yukarida anlatilanlar isiginda, bir olayin muc-
bir sebep kavrami kapsaminda degerlendi-

MAKALELER

“BORCUN IFASINA
ENGEL OLAN VE
HERHANGI BiR KIMSE
TARAFINDAN ALINACAK
TEDBIRLERE RAGMEN
ONUNE GECILMESINE

IMKAN OLMAYAN
BEKLENMEDIK, HARICI
VE BORCLUNUN iRADESI
DISINDA MEYDANA
GELEN OLAYDIR.”
A
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portant factor as to evaluate an event
within the scope of a force majeure con-
cept is predictability. In this case, ques-
tion regarding an economic crisis in Tur-
key is a predictable event or not will be
on agenda. After the economic crisis in
2001,Supreme Court held that it is im-
possible to characterize economic crisis
in Turkey as a force majeure event since
economic crises do not occur suddenly
"and” do not include instantaneity factor,
so that they have not been considered as
unpredictable.

“It is a fact that devaluation and economic
crises does not occur suddenly, but occurs
after certain economic distress in the market.
As a matter of fact, the economic crisis oc-
curred in November 2000 three months later
than the facility agreement and shortly after
that, economic crises dated February 2001
has occurred. In this respect, the unpredict-
ability which is the one of the conditions of
adaptation has not taken place in our case.”™

In E. 2015/1454 K. 2017/1674 numbered
decision of 23rd Law Department of Su-
preme Court, justified the plaintiff against
the explanation of the defendant’s repre-
sentative regarding economic crisis as a
force majeure. In a decision of the Supreme
Court, defendant attorney demanded rejec-
tion of the case by claiming that when force
majeure conditions considered, plaintiff's
status cannot be deemed as force majeure,
plaintiff should be prudent and act cautious,
due to being a trader according to Article 20
of the Turkish Commercial Code (“TCC"),
economic crises cannot be considered as
force majeure according to Article 117 of
the Turkish Obligation Code since it is not
an objective case for all companies.’® The
Supreme Court has justified the defendant’s
attorney. According to Article 18 of TCC
“Each trader should act as a prudent busi-
ness man regarding his actions related with
his businesses.” It is indicated that trader
should foresee economic crises as a result of
being a prudent business man, and acting
cautious is his/her obligation.

It can be followed that Supreme Court
indicates frequently that economic cri-
ses are not an unpredictable event or an
intensive event which may constitute a
force majeure event. In this context, the
economic crisis in Turkey does not con-
sidered as an unpredictable issue. There-
fore, it is not deemed as a force majeure.
In the recent decision dated 2017 / 15-

rilebilmesi icin en buyuk etkenin éngoérule-
bilirlik oldugu goérulmektedir. Bu durumda
Tarkiye'de ekonomik kriz 5ngorulemeyen bir
olay olarak nitelendirilebilir mi sorusu gunde-
me gelecektir. Yargitay 2001 yilindaki ekono-
mik kriz sonrasinda kararlarinda Turkiye'de
ekonomik krizin mucbir sebep olarak nitelen-
dirilmesinin mumkuan olmadigini belirtmekte-
dir. Zira Yargitay'in asagida belirtilen kararin-
da da goruldagu gibi, “ekonomik krizler bir
anda olusmamaktadir” ve “anindalik unsuru”
s6z konusu olmadigindan éngoérulemez nite-
likte olmadiklarini belirtmigtir.

“Devaldasyon ve ekonomik krizlerin bir
anda olusmadigi, piyasadaki belli ekono-
mik darbogazlardan sonra meydana gel-
digi de bir gercektir. Nitekim, kredi sdzles-
mesinin yapilmasindan d¢ ay sonra Kasim
2000 tarihli ve bundan kisa bir stire sonra
da Subat 2001 tarihli ekonomik kriz mey-
dana gelmistir. Bu itibarla, uyarlamanin ko-
sullarindan olan éngdralemezlik unsuru,
davamizda gerceklesmemistir.”®

Yargitay 23. Hukuk Dairesi E. 2015/1454
K. 2017/1674 sayili kararinda da davali
vekilinin ekonomik krizin  mucbir sebep
olacagina iliskin aciklamasina karsilik da-
vaclyl hakli bulmustur. Yine Yargitay'in bir
kararinda davali vekili mucbir sebebin
kosullari dikkate alindiginda davacinin du-
rumunun mucbir sebep olarak degerlendi-
rilemeyecedini, davacinin tacir olup Turk
Ticaret Kanunu’nun (“TTK”) 20. maddesi
geregince “basiretli tacir” olarak hareket
etmesi ve tedbirli davranmasi gerektigini,
ekonomik krizin tam sirketler icin objektif
bir durum olmadigindan BK' nin 117. mad-
desi geregince mucbir sebep olarak deger-
lendirilemeyecegini savunarak, davanin
reddini istemistir.’® Yargitay Davali vekilini
hakli bulmustur. Buna gore, TTK'nin 18.
maddesinin “Her tacirin, ticaretine ait bu-
tun faaliyetlerinde basiretli bir is adami gibi
hareket etmesi gerekir.” hukmua uyarinca
tacirin ekonomik krizi 6ngérmesi gerektigi,
basiretli bir is adami gibi hareket etmenin
sonucu olarak tedbirli davranma zorunlulu-
Qu belirtilmigtir.

Turkiye'de ekonomik krizin 6éngoértlemez bir
durum yahut mucbir sebep olusturacak yo-
gunlukta beklenemez bir olay olmadigi Yargi-
tay'in sikca kararlaninda belirttigi goralmekte-
dir. Bu gercevede, Turkiye'de ekonomik krizler
ongorulemez olarak nitelendirilmemektedir.
Bu sebeple de mucbir sebep olarak gorulme-
mektedir. Yargitay Hukuk Genel Kurulu'nun
asagida inceleyecek oldugumuz E. 2017/15-
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2821 K. 2017/1552 of the Court of Cassa-
tion, an expert report was obtained after
the remittitur. In the expert report dated
17.11.2009 issued by legal expert Ufuk
Bayazit and Ergun Doélek Public Legisla-
tion Director of the Central Bank of Re-
public of Turkey states that economic
crises in Turkey is not an unpredictable
event since trader should have solved the
source procurement issue as a prudent
trader or in case of having enough cash it
is possible to import machines with pay-
ment methods such as sight letter of cred-

2821 K. 2017/1552 sayili kararinda da, boz-
ma ilami sonrasinda bilirkisi raporu alinmistir.
Hukukcu bilirkisi Ufuk Bayazit ve T.C. Merkez
Bankasi Kamu Mevzuati Mudurt Ergun Délek
tarafindan tanzim olunan 17.11.2009 tarihli
bilirkisi raporunda, ¢cogunluk goérusu olarak
Turkiye'de ekonomik kriz olgusunun beklen-
meyen olay niteliginde olmadigi, bu sebeple
eserin yapimini Ustlenen yuklenicinin basiretli
bir tacir gibi davranarak kaynak temini soru-
nunu ¢6zumlemis olmasi ya da yeterli nakde
sahip olmasi durumunda bankalardan pesin
ithalat veya goéruldugunde ddenecek akredi-

It can be followed that Supreme Court indicates frequently that
economic crises are not an unpredictable event or an intensive
event which may constitute a force majeure event.

Tiirkiye’de ekonomik krizin ongoriilemez bir durum yahut
miichir sebep olusturacak yogunlukta beklenemez bir olay
olmadig1 Yargitay'in sikca kararlarinda belirttigi goriilmektedir.

it or cash import from banks, there were
problems about importing credits due to
economic crises, some delays occurred
due to contractor.” As can be seen from
the expert report, it is once again empha-
sized that the characterize of economic
crisis is not unexpected and therefore not
unpredictable.

C. Force Majeure and
Impossibility of Performance

If the performance becomes impossible as a
result of an event which may be considered
as a force majeure, the impossibility which
the debtor shall not be liable for will be the
next impossibility. According to the Code of
Obligations Article 136, which regulates the
results of this: “(I)f the performance of the
debt becomes impossible due to reasons
that the borrower cannot be held responsi-
ble, the debt ends.” The debtor whose debt
ends due to impossibility shall be obliged
to give back the deed according to unjust
enrichment provisions which taken by the
other party of the agreement and loses the
right to demand the deed which has not

tif (sight letter of credit) 6deme sekillerinden
birine gore makine ithalati yapmasi mumkun
oldugundan, ekonomik kriz sebebiyle ithalat
kredilerinde sorun yasandigi, gecikmenin bu
sebeple yuklenicinin seklinde gorus bildiril-
mistir.” Bilirkisi raporundan da anlasilacagi
Uzere, ekonomik kriz olgusunun beklenme-
yen dolayisiyla 6ngorulemez olay niteliginde
olmadigi bir kez daha vurgulanmistir.

C. Micbir Sebep ve ifa
imkansizig

ifa, mucbir sebep sayilabilecek bir olayin
gerceklesmesi neticesinde imkansiz hale
gelmisse, bor¢lunun sorumlu olmadigi
sonraki imkansizlik s6z konusu olur. Bu-
nun sonugclarini duzenleyen TBK 136'ya
gore “Borcun ifasi bor¢lunun sorumlu tu-
tulamayacagi sebeplerle imkansizlasirsa,
bor¢ sona erer.” (f. 1) Karsilikli borg yuk-
leyen sodzlesmelerde imkansizlik sebebiy-
le borgtan kurtulan borglu, karsi taraftan
almis oldugu edimi sebepsiz zenginlesme
hukuamleri uyarinca geri vermekle yukamlu
olup, henuz kendisine ifa edilmemis olan
edimi isteme hakkini kaybeder. Kanun
veya sOzlesmeyle borcun ifasindan 6nce
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been given to him yet. The cases which the
damage before the execution of the debt is
charged to the creditor are excluded from
this provision. Thus, the debtor who is the
debtor of the deed which becomes impos-
sible due to force majeure, shall get rid of
his debt without paying any compensation
whereas, as a rule, the debtor shall lose the
right to demand the deed and be obliged to
return the acts performed to it."?

D. Regulations Concerning
Contracts within the Scope of
Force Majeure

It is stated above that the provisions regard-
ing force majeure in Turkish Law are not
mandatory. Accordingly, it may be agreed
in the contract that party or parties may as-
sume the risks which are arising from force
majeure. At the same time, it is also possi-
ble to decide on which events or situations
will be covered by force majeure or not.”™
It is possible to limit the concept of force
majeure by the open will of the parties. For
example, if special force majeure events are
counted and if it is agreed that the conse-
quences of the record are intended to occur
only if these events shall obstacle the per-
formance, an obstacle which except from
the indicated events, even it is an obstacle
which does not require liability of debtor ac-
cording to legislation, debtor cannot escape
from the liability by asserting the force ma-
jeure record.™ However, as the nature of the
force majeure cannot be defined by its na-
ture since it can only be formed by abstract
terms and requires the examination of each
concrete event feature. It can be discussed
whether it is possible to limit an unidenti-
fied concept with a contract. Indeed, the
Supreme Court stated in a decision that the
force majeure conditions were not limited to
those specified in the contract:

“Article 27 of the contract indicates the force
majeure events that will affect the term.
Among these reasons, government discre-
tionary act were also included. It would not
be right to limit the force majeure events with
the cases listed in mentioned article, even
though price adjustments in February 2001
cannot be regarded as discretionary act of

dogan hasarin alacakliya yukletilmis oldu-
gu durumlar, bu hukmun disindadir (f. 2).
Boylece mucbir sebep sonucunda imkan-
siz hale gelen edimin bor¢lusu, herhangi
bir tazminat 6demeksizin borcundan kur-
tulur. Buna karsilik kural olarak karsi edimi
talep hakkini kaybettigi gibi, kendisine ifa
edilmis edimleri de iade etmekle yukumlu
olur.”

D. Miicbir Sebep Kapsaminda
Sézlesmelere iliskin
Diizenlemeler

Turk Hukukunda mucbir sebebe iliskin hu-
kumlerin emredici olmadigi ifade edilmistir.
Buna gore bir tarafin veya taraflarin zarar
gordukleri macbir sebepten dogan riskleri
Ustlendikleri sozlesmede kararlastinlabilir.
Bununla birlikte hangi olaylarin veya du-
rumlarin mucbir sebep kapsamina girecegi
veya girmeyecegi de s6zlesmede kararlas-
tirilabilecektir.” Mucbir sebep kavraminin,
taraflarin bu yondeki acgik iradesiyle de si-
nirlandirilmasi mumkundar. Ornegin, ozel
mucbir sebepler sayilmis ve yalnizca bu
olaylarin ifayr engellemesi halinde kayitta
ongorulen sonuglarin dogacagi kararlas-
tinlmigsa, belirtilen olaylar haricindeki bir
engel, kanun geregi borclunun sorumlu-
lugunu gerektirmeyen bir engel olsa dahi,
bor¢lu mucbir sebep kaydini ileri surerek
sorumluluktan kurtulamaz. Lakin; dogasi
geregi mucbir sebep kavrami tanimlana-
miyor oldugundan, yalnizca soyut terimler
ile sekillendirilebildiginden ve her somut
olay 6zelligi geregi incelenmeyi gerektirdi-
ginden; tanimlanamayan bir kavramin s6z-
lesme ile sinirlandintmasinin mamkan olup
olmadigi tartismaya konu olabilecektir. Ni-
tekim Yargitay. bir kararinda mucbir sebep
hallerinin s6zlesmede belirtilenler ile sinirli
olmadigini belirtmistir:

“S6zlesmenin 27. maddesinde sdreye etki
edecek mucbir sebepler sayilmigtir. Bu se-
bepler arasinda hukdamet tasarrufuna da yer
verilmigtir. He ne (her ne) kadar 2001 yili Su-
bat ayindaki fiyat ayarlamalari s6zlesmenin
27. maddesindeki htikumet (Hikiumet) ta-
sarrufu olarak nitelendirilemez ise de mic-
bir sebepleri bu maddede sayilan hallerle
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the government indicated in Article 27 of the
contract.”"®

However, given the fact that the provisions
on force majeure in Turkish Law are not
mandatory, it may be claimed that there is
no obstacle to determine the events by par-
ties that will make the debt related to the
concrete event impossible in the framework
of the freedom of contract. The principle
of freedom of contract refers to the ability
of people to execute contracts, how they
would like to do so within the boundaries
of the law.”® The principle of freedom of
contract includes the freedom to conclude
contracts and to determine the content of
the contract together with the limitations
contained in itself. While the parties can
specify the reasons for the termination of the
contract or debt without specifying them as
force majeure and it is possible to determine
the conditions of execution of the contract
in this direction it can be claimed that it may
be possible for the parties to narrow or de-
termine the events that may be considered

sinirlamak da dogru olmayacaktir.” '®

Fakat Turk Hukukunda mucbir sebebe
iliskin hukumlerin emredici olmadigi goz
o6nunde tutuldugunda; taraflarin sozlesme
serbestisi ¢cercevesinde somut olaya iliskin
borcu ifaya imkansiz hale getirecek olayla-
rn belirlemelerinde bir engel bulunmadigi
soylenebilecektir. S6zlesme serbestisi ilke-
si, kisilerin hukuk sinirlari dahilinde istedik-
leri s6zlesmeyi yapabilmelerini ifade eder.
Sozlesme serbestisi ilkesi, bunyesinde ba-
rindirdigr sinirlamalar ile birlikte s6zlesme
yapma ve sozlesme icerigini belirleme ser-
bestilerini icerir.’® Taraflarin mucbir sebep
olarak tanimlamadan sozlesme igerisinde
ifayl engelleyecek yahut borcu sona erdire-
cek sebepleri belirtmeleri ve bu dogrultuda
sozlesmenin ifa kosullarinin belirlenmesi
dahi mamkun iken taraflarin mucbir sebep
kabul edilebilecek olaylari sozlesme ile
daraltmalari veya belirlemelerinin bu cer-
¢evede mumkuan oldugu soylenebilecek-
tir. Bu baglamda emredici hukuk ve ahlak

w
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force majeure by contract. In this context,
force majeure clauses that are regulated
in line with the mandatory law and ethics
shall be valid and bind the parties. As it can
be followed from the decisions of the Su-
preme Court numbered E. 2017/ 15-2821 K.
2017/1552 and the 23rd Law Department of
the Supreme Court numbered E.2015/9406
K. 2017/2044 it may be claimed that the
Supreme Court does not have a stable per-
spective regarding mentioned issue.

In some of its decisions, the Supreme Court
recognized the arrangements on which
events or circumstances would be deemed
as force majeure."”

The parties may decide the limit the concept
of force majeure. For instance, if special force
majeure events are counted one by one and
if it is determined that only the consequenc-
es foreseen in the record will take place in
the consequences of the recording, even if
an obstacle other than the aforementioned
events is an obstacle which does not require
the liability of the debtor under legislation,
the debtor cannot be relieved from the re-
sponsibility by asserting the force majeure
record.® In cases where the concept of force
majeure is not limited by contract, special rea-
sons may be applied to determine the scope
of the concept. If there are different kinds
of events for special reasons, then special
reasons will have an expanding function in
terms of force majeure concept. In this case,
any event which does not require the liability

kurallarina aykin olarak duzenlenmemis
mucbir sebep klozlarinin gegerli ve taraflar
acisindan baglayici olacaktir. Asagida bah-
si gegen Yargitay Hukuk Genel Kurulu'nun
E.2017/15-2821 K. 2017/1552 no'lu ve Yar-
gitay 23. Hukuk Dairesi'nin E. 2015/9406
K. 2017/2044 sayili kararlarindan da goru-
lecegi Uzere bu hususa iligkin Yargitay'in
da istikrarli bir bakis acisina sahip olmadigi
iddia edilebilecektir.

Yargitay, bazi kararlarinda hangi olaylarin
veya durumlarin mucbir sebep kapsamina
girecegine iliskin duzenlemeleri tanimigtir.””

Mucbir sebep kavraminin, taraflarin bu
yondeki acik iradesiyle de sinirlandiriimasi
mumkundur. Ornegin, 6zel mucbir sebep-
ler sayilmis ve yalnizca bu olaylarnn ifayi
engellemesi halinde kayitta ongoérulen
sonuclarin dogacag kararlastirilmissa, be-
lirtilen olaylar haricindeki bir engel, kanun
geregi bor¢clunun sorumlulugunu gerektir-
meyen bir engel olsa dahi, borglu mucbir
sebep kaydini ileri surerek sorumluluktan
kurtulamaz.’® Mucbir sebep kavraminin
sozlesmede sinirlandirlmamis oldugu du-
rumlarda, kavramin kapsaminin tespitinde
0zel sebeplerden yararlanilabilir. Eger 6zel
sebepler igerisinde birbirinden farkli nite-
likte olaylara yer verilmigse, bu defa 6zel
sebepler, mucbir sebep kavrami agisindan
genisletici bir fonksiyona sahip olur. Bu du-
rumda, kanun veya sozlesme geredi borc-
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of the debtor under the legislation or contract
may constitute a force majeure.®

However, the event indicated as force ma-
jeure should prevent the performance of
debt should occur in order to the results to be
realized foreseen in the force majeure clause.
The incident determined as a force majeure
should be an appropriate reason not to fulfill
the debt. In other words, there shall be an
appropriate causal link between the force
majeure event and non-performance of the
debt. Although the force majeure has been
realized, if the debt may not be executed for
any other reason, the debtor shall not be able
to relieved from the responsibility by assert-
ing the force majeure clause.

I1l. THE APPROACH OF
THE SUPREME COURT
ABOUT THE EVALUATION
OF THE ECONOMIC
CRISES AS FORCE
MAJEURE

The Supreme Court’s approach to economic
crises (particularly in the 2001 crisis and its
subsequent decisions) was that economic
crises may be foreseen. Therefore, the Su-
preme Court does not accept economic cri-
ses as a sufficient ground for adapting, The
Court have not considered economic crises
as force majeure which is a narrower concept
than unforeseen circumstances that could
lead to adaptation of contract unless there is
a contractual arrangement. The position of
the Court of Cassation regarding economic
crises and the inability to find financing shall
be analyzed through the decisions of the
Court of Cassation mentioned below.

A. The Evaluation of
Economic Crisis

The Supreme Court upheld the decisions
of the local court in which the economic
crisis was not considered as a force majeure
event:

“The attorney of the defendant demanded

lunun sorumlulugunu gerektirmeyen her
olay, mucbir sebep teskil edebilir.™

Bununla beraber, mucbir sebep kayitlari-
nin, 6ngorulen sonuglar dogurabilmesi
icin kural olarak, kayitta belirtilen nitelikte
bir olayin borcun ifasini engellemis olmasi
gerekmektedir. Mucbir sebep olarak belir-
lenen olayin, borcun ifa edilmemesinin uy-
gun sebebi olmasi; bir bagka deyisle muc-
bir sebep olayi ile borcun ifa edilmemesi
arasinda uygun illiyet baginin bulunmasi
gerekmektedir. Bu cercevede, mucbir se-
bep hali gerceklesmekle beraber, borcun
baska bir sebeple ifa edilmemis olmasi ha-
linde, bor¢lu mucbir sebep kaydina daya-
narak sorumluluktan kurtulamayacaktir.

I11. YARGITAY'IN
EKONOMIK KRiZLERIN
MUCBIR SEBEP
KAPSAMINDA
DEGERLENDIRILMESINE
iLISKiN YAKLASIMI

Yargitay'in (6zellikle 2001 krizi ve sonra-
sinda verdigi kararlarda) ekonomik krizlere
olan yaklasimi, genel olarak ekonomik kriz-
lerin 6ngorulebilecegi yonunde idi. Dolayi-
siyla Yargitay, ekonomik krizleri uyarlama
icin yeterli kabul etmezken, aksine sozles-
mesel duzenleme yoksa ekonomik krizleri
uyarlamaya sebebiyet verebilecek beklen-
meyen hallerden daha dar bir kavram olan
mucbir sebep hali olarak kabul etmemek-
tedir. Ekonomik krizler ve finansman bulu-
namamasina iliskin Yargitay'in pozisyonu,
asagida belirtilen Yargitay kararlan tzerin-
den irdelenecektir.

A. Ekonomik Kriz Olgusunun
Miicbir Sebep Olarak
Degerlendirilmemesi

Yargitay, kararlarinda ekonomik krizin muc-
bir sebep olarak degerlendirilmedigi yerel
mahkeme kararlarini onamistir:

“Davali vekili, mucbir sebep niteligindeki
ekonomik kriz sebebiyle kira alacaginin
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dismissal of the action, by claiming that lease
receivable is not due to economic crises
defined as force majeure, the amount of re-
ceivable can be determined by trial and levy
denial compensation cannot be demanded.
The defendant’s force majeure defense is not
in place, the rent fee which is determined by
the contract must be paid to the plaintiff, par-
tially acceptance of the action due to the rent
receivable is not liquid because the amount
has not been determined in advance by the
parties; the cancellation and the continua-
tion of the follow-up over the aggregated
amount 25.671,58 Turkish Liras, the request
for overdue and the denial of the request for
levy denial compensation has been decided
by the Court. The decision was appealed by
the attorney of the plaintiff. Rejection of all
appeals by the plaintiff attorney and approval
of the provision which is in accordance with
the procedure and the law."?°

“The plaintiff demanded from the court to de-
cide to cancel the tender by claiming that af-
ter his participation to the bean tender which
commenced by defendant, default of delivery
of the goods subject to tender has occurred
due to economic crisis and excessive increase
in bean prices which is also a force majeure
event. The court decided to dismiss the ac-
tion; sentence has appealed by defendant.
(..) 78.305.000 figures which are written in the
sentence paragraph of the appealed decision
shall be removed from the decision and shall
be written 5.245.600.000 instead of those and
the decision to be approved in this way."?’

This aapproach has also been followed in the
pre-2001 decisions of the Supreme Court:

“Ifthe inflationary incidents and the econom-
ic measures to be taken by the Government
are not counted as coercive reasons in the
contract signed by the plaintiff and in the
contract signed by the defendant, the de-
fendant trader who in principle, has to act
as a prudent businessman, cannot avoid the
performance of the obligations by assuming
excessive difficulty in raising prices."”?

In the following decision of the Supreme
Court, the link between the contractual de-
cision and the force majeure concepts was
provided:

“The plaintiff claimed that there were difficul-
ties in the importation of the materials to be
used in the production Due to the price ad-
justments in February 2001, and that the du-
ration was extended for this reason. The in-

muaccel olmadigini, alacak miktarinin yar-
gilama ile belirlenebilecegini, icra inkar
tazminati  istenemeyecedini savunarak,
davanin reddini istemigtir. Mahkemece;
davalinin mdcbir sebep savunmasinin ye-
rinde olmadigi, sézlesme ile kararlastirilan
kira bedelinin davaciya 6denmesi gerek-
tigi, miktari 6nceden taraflarca belirlen-
mediginden kira alacaginin likit olmadigi
gerekcesiyle, davanin kismen kabuline,
24.000,00 TL asil alacak, 1.671,568 TL faiz
olmak uzere 25.671,568 TL uzerinden itira-
zin iptali ve takibin devamina, fazlaya dair
istemin ve icra inkar tazminati talebinin
reddine karar verilmistir. Karari, davaci ve-
kili temyiz etmistir. (...) davaci vekilinin tim
temyiz itirazlarinin reddiyle usul ve kanuna
uygun bulunan hitkman onanmasina (...)"%°

“Davaci, davalinin actigi kuru fasulye ihalesi-
nekatildiginiihaleden sonrafasulye fiyatlarin-
daki asin artis ve memleketteki ekonomik kriz
nedeniyle ihale konusu mali teslim edemedi-
gini, bu durumun mucbir sebep oldugunu
ileri stirerek ihalenin iptaline karar verilmesini
istemistir. Mahkemece davanin reddine ka-
rar verilmis;, hikam, davali tarafindan temyiz
edilmistir.(..) temyiz olunan kararin huktim
fikrasinda yazili (78.305.000) rakamlarin ka-
rardan cikartilarak yerine (5.245.600.000)
rakamlarinin yazilmasina, kararin ddzeltilmis
bu sekliyle onanmasina (..)"?'

Bu tutum, Yargitay'in vermis oldugu 2001
oncesi kararlarinda da gorulmektedir:

“Davaci tarafindan sunulan ihale sartna-
mesinde ve davalinin da imzaladigi s6zles-
mede, enflasyonist olaylar ve HukUmetcge
alinacak ekonomik tedbirler zorlayici ( mtc-
bir ) sebepler arasinda sayilmamissa, ilke
olarak basiretli bir is adami gibi davranmak
zorunda olan davali tacir, fiyatlarin yuksel-
mesini asir gugluk kabul ederek ifadan ka-
¢inamaz.”??

Yargitay'in asagidaki kararinda, sozlesme
bedelinin doéviz olarak kararlastirilmasi ve
mucbir sebep kavramlari arasinda baglanti
kurulmustur:

“Davaci 2001 yilinin Subat ayinda meydana
gelen fiyat ayarlamalari sebebiyle imalatta
kullanilacak malzemelerin ithalinde guclik-
ler yasandigini, sirenin bu sebeple uzadigi-
ni ileri sirmastur. 05.04.2001 tarihli 2001/2
Sayili ve 28.10.2001 tarihli mukerrer sayili
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crease occurred in 2001 February in foreign
exchange prices accepted as devaluation
in Council of Ministers Decrees’ published
in the Official Gazette dated 05.04.2001
and 2001/2 numbered duplicate dated
28.170.2001. It is obvious that devaluation de-
cisions will have a significant impact on eco-
nomic activities. However, since the price of
the contract between the two parties is deter-
mined in foreign currency and generally the
price increases are not included in the con-
tracts where the price in foreign currency is
determined, this issue cannot be considered
as a force majeure by oneself.?

Resmi Gazetede yayimlanan Bakanlar Kuru-
lu kararlaninda 2001 yili Subat ayinda déviz
fiyatlarinda meydana gelen artislar devaltas-
yon olarak nitelendirilmektedir. Devaltias-
yon kararlarinin ekonomik faaliyetleri 5Snemli
derecede etkileyecedi ortadadir. Ne var ki
yanlar arasindaki sézlesmenin bedeli déviz
olarak kararlastinildigindan ve genel olarak
doviz cinsinden bedel kararlastirilan sozleg-
melerde fiyat artiglarina yer verilmediginden
bu husus tek basina mucbir sebep olarak sa-
yilamaz.”?

Dolayisiyla Yargitay 2017 tarihli kararina

Until the decision dated 2017 the Court of Cassation has not
been considered economic crises as a mere force majeure.

Yargitay 2017 tarihli kararina kadar, ekonomik Kkrizleri tek
basina miicbir sebep hali olarak kabul etmedigi sonucuna

varmakta idi.

Until the decision dated 2017 the Court of
Cassation has not been considered eco-
nomic crises as a mere force majeure.

B. Turkish Court of Cassation,
Decision Numbered E. 2017/ 15-
2821 K.2017/1552

Although economic crises have not been
considered force majeure per se by the
Court of Cassation until the its decision dat-
ed 2014 regarding a thermal power plant
Project, stated that projects requiring a
large amount of investment were carried out
through borrowing, although cash payment
was an alternative, it was not commercially
rational:

“In the court experts committee report, on
which the decision of the court grounded,
dated 12.04.2011 and written by Prof. Dr.
Hakan Uzelturk of Galatasaray University
Law Faculty, a Prof. Dr. From Marmara Uni-
versity Faculty of Economics and Admin-
istrative Sciences. And Asst. Prof. Dr. irfan
Akin of Istanbul University Law Faculty; it
is opined that considering the high cost

kadar, ekonomik krizleri tek basina mucbir
sebep hali olarak kabul etmedigi sonucuna
varmaktadir.

B. Yargitay Hukuk Genel Kurulu,
E.2017/15-2821 K.2017/1552
sayili Karari

Ekonomik krizler, Yargitay tarafindan tek
basina mucbir sebep sayilmamak ile be-
raber; Yargitay, bir termik enerji projesiyle
ilgili acilan davaya iliskin 2014 tarihli bir
kararinda buyuk tutarda yatinm gerektiren
projelerin bor¢clanma ile gerceklestirildigi-
ni, her ne kadar pesin 6deme bir alternatif
olsa da bunun ticari ve rasyonel olmadigini
belirtmistir:

“Mahkemece hiukme esas alinan Galatasaray
Universitesi Hukuk Fakultesi ¢gretim (yesi
Prof. Dr. Hakan Uzeltark, Marmara Universi-
tesi iktisadi ve Idari Bilimler Fakultesi 6gretim
tyesi Prof. Dr. ve istanbul Universitesi Hukuk
Fakultesi ¢gretim Uyesi Yrd. Dog. Dr. irfan
Akin tarafindan tanzim olunan 12.04.2011
tarihli bilirkisi kurulu raporunda, makinelerin
yliksek maliyeti, tlkemiz ticari hayatindaki
mevcut riskler, kamu tarafindan gerceklestiri-

MAKALELER

DiPNOT

A

20 Yargitay 23. Hukuk Dairesi, E.
2012/5037, K. 2013/71, T. 15.1.2013.

21 Yargitay 13. Hukuk Dairesi,
E. 2002/8464, K. 2002/10626 T.
14.10.2002.

22 Yargitay 13. Hukuk Dairesi,
E. 1996/3653 K. 1996/3920 T.
16.4.1996.

23 Yargitay Hukuk Genel Kurulu,
E.2017/15-2821 K. 2017/1552 T.
6.12.2017.

2019 SUMMER

23



ARTICLES

PART 1

4

FOOTNOTE

24 Court of Cassation, numbered E.
2017/15-2821 K. 2017/1552 dated
6.12.2017.

FINANCING DIFFICULTIES AND ECONOMIC CRISES AS FORCE MAJEURE EVENTS:
AN ANALYSIS OF THE DECISION OF TURKISH COURT OF CASSATION NO. E. 2017/ 15-2821 K. 2017/1552

of machinery, current risks in the com-
mercial life of our country, procurement
processes carried out by the public and
the multi-component decision making
process of the public, that the claimant
consortium waiting the agreement with
the respondent to be finalized should be
deemed as an act of prudent merchant,
therefore, it is not possible to the claimant
consortium to be held responsible for the
delay. the opinion that the plaintiff con-
sortium could not be held responsible for
the delay. In the same experts committee
report, it is stated that the only reason for
ECGD's suspension decision for credit in-
surance is the economic and political un-
certainty in Turkey after the February 2001
crisis; although the amount of credit guar-
antee given by ECGD to 7 companies in the
Turkey is 84.90 million pounds, no compa-
ny is granted loan guarantee from Turkey in
2001 and no bank in Turkey is accepted as
guarantor in 2001, the main reason behind
ECGD’s credit suspension is the February
2001 crisis and that the claimant consor-
tium has no contribution to the process of
this decision. It is clear that characterizing
a firm as incautious for not purchasing the
machinery worth USD 85,000,000.00 with
cash payment in January 2001 would con-
tradict the reality of business life. It is seen
that prepayment is an alternative and not a

len ihale surecleri ve kamunun ¢ok bilesenli
karar alma sdreci géz 6énune alindiginda,
davaci konsorsiyumun davali is sahibi ile ya-
pacagi sOzlesmenin kesinlesmesini bekle-
mesinin basiretli bir tacir davranigi olarak de-
gerlendirilmesi gerektigi, bu sebeple davaci
konsorsiyumun gecikmeden sorumlu tutul-
masinin mamkdn olmadigi yéninde gorus
bildirilmistir. Ayni bilirkisiler kurulu raporun-
da, ECGD’nin kredi sigortalamasi konusun-
da aldigi erteleme kararinin tek sebebinin
Subat 2001 krizinden dolayi Turkiye'de olu-
san ekonomik ve politik belirsizlik oldugu;
ECGD tarafindan 2000 yilinda Turkiye’deki 7
firma icin verilen kredi garantilerinin tutarinin
84,90 milyon Sterlin olmasina kargin, 2001
yilinda Turkiye’den hicbir firmaya kredi ga-
rantisi verilmedigi, 2001 yilinda Turkiye'de-
ki hi¢ bir bankanin garantorligandn kabul
edilmedigi, ECGD’nin kredi ertelemesinde
temel sebebin Subat 2001 krizi oldugu ve
davaci konsorsiyumun bu erteleme kararinin
alinmasinda bir kusurunun bulunmadigi ifa-
de edilmistir. 2001 yili Ocak déneminde bir
firmanin 85.000.000,00 USD tutarindaki ma-
kineleri pesin édeme ile almamasini tedbir-
sizlik olarak nitelemenin, ekonomik ve ticari
hayatinin gerceklerine uygun diasmeyecedi
aciktir. Bu 6lcekteki projelerde dis finansman
ile zamana yayarak bor¢clanmanin bu yolla
olusabilecek zararlar ve sair risklerin en az
hasarla atlatilmasina imkan taniyacagdi, pesin
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commercial and rational alternative, which
will allow the borrowing to be overcome
with the least damage in this way by ex-
tending it to time with external financing
in the projects of this scale. On the other
hand, there is no record of the plaintiff con-
sortium violating its obligations under the
ECDG."#

The Supreme Court also stated that

“In the Article 10 of the contract executed
between the parties it is stated that; ex-
tension of time can be given due to force
majeure events except the reasons aris-
ing from the contractor and the reasons
arising from the business owner admin-
istration, when the delay caused by the
contractor for the first 30 day delay of USD
1,000.00 / MW, for the second 30 day de-

6demenin bir alternatif olmakla beraber ticari
ve rasyonel bir alternatif olmadigi gorilmek-
tedir. Diger taraftan, davaci konsorsiyumun
ECDG nezdinde yukumluluklerini ihlal ettigi-
ne dair bir kayit da bulunmamaktadir.”?*

Davaya konu olayda, toplam gucu 100 MW
olan mobil santral yapim ve igletim isinin dava-
cl tarafindan Subat 2001 ekonomik krizi sebe-
biyle ortaya ¢ikan finansman zorluklar sebe-
biyle makinelerin ge¢ alinabilmesi dolayisiyla
s0z konusu tesisin gegici kabultinun sozlesme
ile 6ngorulenden ge¢ tamamlanmasi sebebiy-
le davaci konsorsiyum, davali EUAS tarafindan
uygulanan cezai sarta itiraz etmekte, ekono-
mik krize dayall finansman bulmada gugluk
sebebiyle ortaya cikan gecikmenin mucbir
sebebe dayall olmasi sebebiyle, daval tara-
findan sure uzatimi verilmesi gerektigini, cezai
sart uygulanamayacagini ileri surmektedir.

There is no record of the plaintiff consortium violating its

obligations under the ECDG.

Davaci konsorsiyumun ECDG nezdinde yiikiimliiliiklerini
ihlal ettigine dair bir kayit da bulunmamaktadir.

lay 1.250,00 USD/MW and the third 30 day
delay 1.500,00 USD/MW delay penalty will
be applied, the delayed periods will be de-
ducted from the actual period of service to
be paid to the contractor, the penalty peri-
od can not exceed 90 days. (...)”

“An agreement has executed with this
company on 13.01.2001 regarding the
05.12.2000 dated offer which has offered
to all sides of the agreement by MAN B&W
Diesel Ltd., in order to provide the neces-
sary equipment for the deployment of the
mobile stations of the plaintiff contractor
consortium and it is understood from the
sent (..) correspondences to contractor

Yargitay, ayni kararinda:

“Taraflar arasinda akdedilen s6zlesmenin 10.
maddesinde; ytkleniciden kaynaklanan se-
bepler disinda kalan mucbir sebepler ile is
sahibi idareden kaynaklanan sebeplerle sure
uzatimi verilebilecedi, yukleniciden kaynak-
lanan gecikme oldugunda ilk 30 gunluk ge-
cikme icin gunluk 1.000,00 USD/MW, ikinci
30 gunldk gecikme icin 1.250,00 USD/MW
ve Uclincti 30 gunluk gecikme igin 1.500,00
USD/MW gecikme cezasi kesilecedi, gecikilen
surelerin de yukleniciye bedeli 6denecek fiili
hizmet suresinden dusulecedi, cezali strenin
90 guintii gecemeyecedi kararlastinilmistir. (...)

“Davaci  yuklenici  konsorsiyumun  mobil
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consortium by exports Credits Guarantee
Department - ECGD which shall provide
export credit in UK after this agreement
upon the emergence of economic crisis
on 19.02.2001 in Turkey; decision has
made as to review the risk assessment of
Turkey and status of Trkiye s Bankasi
as the grantor bank, Akbank and Yapi ve
Kredi Bankasi shall be reviewed. It is un-
derstood that, by making amendments
in the projects upon this delay resulting
from the ECGD’s approach (..), by making
agreement with the German Export Credit
Guarantee Organization HERMES to guar-
antee the credit from the German Landes-
bank Baden-Wuerttemberg Bank in the
HERMES guarantee; therefore, plant was
commissioned with 203 days delay. The
delay in ECGD is not due to the failure of
the contractor’s performance regarding its
obligations, but due to the economic crisis
of our country occurred in February 2001.
Moreover, the business owner knows
that the financing will be provided from
abroad. In this context, the business own-
er accepted the project amendment upon
the request of the plaintiff company due
to the difficulties arising from the financ-
ing procurement, and he took over and
used the production in accordance with
this amendment. Therefore, it is acknowl-
edged by our department that contractor
consortium does not have any default re-
garding the delay.”

expressed. It was also stated that this de-
cision was acknowledged by the Court of
Cassation.®

Nonetheless it has been clarified in the
abovementioned decision of the Supreme
Court giving extension of time due to fail-
ure to provide financing is convenient. It
should be pointed out as to demonstrate
features of this event that all of the banks
to be rejected as a grantor in Turkey, in the
2001 February economic crisis which is
the subject of the case, was indicated in
expert’s report. In order to evaluate wheth-
er changes in economic indicators in our
country shall constitute a force majeure,
whether it is impossible to provide financ-
ing or should not be examined within the
scope of this. Because, as mentioned
above, only the events which the debt ex-
actly becomes impossible constitutes force
majeure event.

santrallerinin konuslandinlmasi icin gerekli
techizatin temini amaciyla MAN B&W Die-
sel Ltd isimli sirketin taraflarina sundugu
05.12.2000 tarihli teklif kapsaminda bu sirket
ile 13.01.2001 tarihinde s6zlesme imzaladigi
ve bu sézlesmeden sonra 19.02.2001 tarihin-
de Turkiye’de ekonomik kriz olmasi Gzerine
ingiltere’de ihracat kredisi sagjlayacak olan
Ihracat Kredileri Garanti Kurulusu (Exports
Credits Guarantee Department - ECGD)
tarafindan yuklenici konsorsiyuma goénde-
rilen (...) yazilarda, Turkiye'ye iliskin risk de-
derlendirmelerinin gézden gegirme karari
alindiginin, garantér banka konumundaki
Turkiye s Bankasi, Akbank ve Yapi ve Kredi
Bankasi’nin durumlarinin gézden gecirilece-
gi anlagilmaktadir. (...) Davaci konsorsiyumun,
ECGD'nin yaklasimindan kaynaklanan bu
gecikme Uzerine projelerde tadilat yapilarak
(..) Alman ihracat Kredileri Garanti Kurulusu
HERMES ile anlasma yaparak HERMES ga-
rantisinde Alman Landesbank Baden-W(irt-
temberg Bankasi’'ndan krediyi temin ettigi, bu
nedenle mobil santralin 203 gun gecikmeyle
isletmeye alindigi anlasilmaktadir. (..) ECGD
nezdinde yasanan gecikme, ydklenicinin
edimlerini ifa etmemesinden degil, tilkemizde
yasanan 20017 yili Subat ekonomik krizinden
kaynaklanmaktadir. Kaldi ki, is sahibi sirket de
finansmanin yurtdisindan saglanacagini bil-
mektedir. Bu kapsamda, is sahibi finansman-
dan kaynaklanan sikintilar nedeniyle davaci
sirketin talebi Gzerine proje degisikligini kabul
etmis ve bu degisiklige uygun sekilde yapilan
imalati teslim alip kullanmigtir. Bu nedenle,
yuklenici konsorsiyumun gecikme nedeniyle
kusurunun bulunmadigi Dairemizce kabul ve
takdir edilmistir.”

ifade edilmistir. S6z konusu kararin, Yargitay
Hukuk Genel Kurulu'nca da benimsendigi be-
lirtilmistir.2®

Yargitay'in yukaridaki belirtilen kararinda fi-
nansman bulunamamasi sebebiyle sure uzati-
mi verilmesinin yerinde olduguna karar verildi-
gi anlasilmakla beraber, karar konusu davaya
konu Subat 2001 krizinde, Turkiye'deki hi¢bir
bankanin garantorluganun kabul edilmedigi-
nin dosyadaki bilirkisi raporunda ifade edilmis
oldugunun da, somut olayin &zelliklerini or-
taya koymak bakimindan belirtilmesi gerekir.
Ulkemizde meydana gelen ekonomik goster-
gelerdeki degisimlerin mucbir sebep teskil
edip etmeyeceginin degerlendirilebilmesi
icin, “finansmanin temin edilmesinin imkansiz
olup olmadiginin” bu ¢ergevede incelenmesi
gerekir. Zira yukarida belirtildigi tzere mucbir
sebep hali, borcun mutlak suretle imkansizlas-
masi halleri icin kullanilmaktadir.

26 GSI ARTICLETTER



FINANSMAN TEMININDEKI GUGLUKLER VE EKONOMIK KRIiZLERIN MUCBIR SEBEP TESKIiL ETMESI:
YARGITAY HGK'NIN E. 2017/15-2821 K. 2017/1552 SAYILI KARARININ INCELENMESI

IV. CONCLUSION

As the Turkish Court of Cassation does not
regard the economic crises as unpredict-
able, it does not deem economic crises
within the scope of force majeure. Yet, the
decision of the General Assembly of Civil
Chambers numbered E. 2017 / 15-2821 K.
2017/1552 stated that provision of project
finance for large-scale projects with external
financing means is rational, therefore, the
company performing the Project shall not
be obliged to foresee within his obligation
to act as a prudent merchant, the financing
would be impossible as a result of crisis. In
this context, the contractor shall not have
any fault in the provision of financing be-
coming impossible. In such cases where
the financing became impossible due to
economic crisis and the debtor cannot be
objectively expected to foresee this impos-
sibility, the debtor shall be released from its
obligations. Events which may constitute a
force majeure shall be evaluated as per the
specifics of the case at hand and so that
whether the debtor may or may not be re-
leased from its obligations.
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