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ABSTRACT

The strict prohibition on self-acquisition of
companies’ own shares has been limited and
in the frame of these limitations, possibility to
acquisition and acceptance of the pledge on
these shares have been enabled by the Turk-
ish Commercial Code No 6102 (“TCC”)! which
was come into force on 01 July 2012. As a
result of that regulation it is possible for com-
panies to acquire their own shares within the
scope of specific conditions without consti-
tuting fraud against the law. In this study, the
conditions of the self-acquisition have been
introduced.
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OZET

01 Temmuz 2012 tarihinde yurarlige giren 6102
sayll Turk Ticaret Kanunu (“TTK”)' ile daha
once kati olarak uygulanan sirketin kendi pay-
larini iktisap etme yasagina birtakim sinirlan-
dirmalar getirilerek, sirketlere bu sinirlamalar
cercevesinde kendi paylarini iktisap etme ve
rehin olarak kabul etme imkani taninmistir. Bu
degisiklik neticesinde TTK'da ¢ngortlen birta-
kim sartlar dahilinde ve kanuna kars hile teskil
etmeyecek sekilde, sirketlerin kendi paylarini
iktisap etmeleri sdz konusu olabilecektir. Bu
calismada, s6z konusu sartlar ele alinmistir.

ANAHTAR KELIMELER: Sirketin Kend
Paylarini lktisap Yasag, Finansal Yardim Yasag
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I. INTRODUCTION

HE ACQUISITION OF THE COMPANIES ON THEIR OWN
shares is prohibited as a reflection of the idea
that it may affect the market value of the
shares and create a factitious price on the
stock market.? In addition to that, entitling
the companies with the limitless right of ac-

quiring their own shares would hinder the control of the

shareholders on company and would endanger the cor-
porate structure of the company.®

The stated prohibition of the acquisition on the time
of the prior Turkish Commercial Code numbered 6762
and dated 09.07.1956 (“former TCC”)* was a manda-
tory rule, except some requisite cases. It has been mod-
erated by recent TCC and self- acquisition by companies
is permitted under some conditions.

In this article, prohibition of acquisition and regulated
exceptions of the respected prohibition are introduced
initially. Then, the conditions to be met for acompany to
acquire its own shares are explained. Afterwards, excep-
tions of the prohibition of acquisition which are regu-
lated in the TCC and are similar with the former excep-
tions that were regulated in the former TCC are stated.
Lastly, the term of fraud against the law which may arise
as a result of the related acquisition as well as prohibi-
tion of financial aid are emphasized.

Il. THE PROHIBITION OF ACQUISITION ACCORD-
ING TO THE FORMER TCC

In accordance with the article 329 of the former TCC,
companies were not allowed to acquire their own shares
and to accept them as a pledge. The transfer and pledge
transactions and the related contracts, as a result of not
complying with the law, were deemed invalid and the
share certificates had to be immediately destroyed by
writing a report and this report had to be delivered to
the trade registry.

Even though the prohibition was perceived as a strict
one, in the presence of some exceptional situations,
companies were allowed to acquire their own shares in
accordance with the former TCC. Those exceptions are
listed below:

1. GiRIS

IRKETLERIN KENDi PAYLARINI iKTiSAP ETMELERi
yasagy, sirketlerin kendi pay senetlerine yati-
rim yapmak yoluyla senetlerin piyasa deger-
lerini etkileyebilecegi, borsada suni fiyat ya-
ratabilecegi diisiincesinin bir yansimasidir.2
Aymi sekilde, bir sirkete kendi paylarini sinir-
s1z olarak iktisap etme hakkinin taninmasi,
pay sahiplerinin sirketi kontrol etmelerini engellemekle
birlikte bu durumun alacaklilara, pay sahiplerine ve gir-
ketin kurumsal yapisina zarar verici nitelikte olabilecegi
diisiintilmektedir.?

6762 sayil1 ve 09.07.1956 tarihli Tiirk Ticaret Kanunu'
(“eTTK”) zamaninda s6z konusu iktisap yasagi, bir-
takim zorunlu durumlarin istisna olarak kabul edildigi
durumlar haricinde emredici hitkiim niteliginde goriil-
mekteydi. Yeni TTK ile ise bu yasak, biraz daha yumu-
satilmig ve birtakim sartlarin varhig: halinde sirketlere
kendi paylarini iktisap etmelerine izin verilmigtir.

Bu calismada oncelikle eTTK ‘da diizenlenen sirketin
kendi paylarim iktisap yasagina ve bu yasagin kanun-
da diizenlen istisnalarina deginilmistir. Ardindan TTK
uyarinca bir sirketin kendi paylarim iktisap edebilme-
sinin gartlar1 aciklanmigtir. Sonrasinda ise, TTK'da dii-
zenlenmis bulunan ve eski diizenleme ile de paralellik
gosteren sirketin kendi paylarini iktisap yasaginin istis-
nalarina yer verilmigtir. Son olarak da sirketlerin kendi
paylarini iktisap etmeleri sonucunda vukuu bulabilecek
kanuna kars1 hile kavrami ile finansal yardim yasagi tize-
rinde durulmustur.

II. eTTK UYARINCA SIRKETIN KENDi PAYLARINI
IKTISAP YASAGI

eTTK’nin 329. maddesi uyarinca sirketlerin, kendi pay-
larim iktisap etmeleri gibi kendi hisselerini rehin olarak
kabul etmeleri de miimkiin degildi. Sirketlerin bu yasaga
uymamalari sonucunda, yaptiklari devir ve rehin iglem-
leri ile bunlara iligkin s6zlesmeler gecersiz addedilir ve
soz konusu pay senetlerinin derhal imha edilmesinin
yamni sira bu hususa iligkin zabit tutularak bunun ticaret
sicile teslimi gerekirdi.

eTTK diizenlemelerinde s6z konusu yasak mutlak bir
mabhiyet tasimaktaymig gibi anlagilsa da, birtakim istisnai
hallerin varlig: halinde sirketlere kendi paylarin iktisap
edebilmekteydi. Buistisnalar sunlardan olugsmaktayda:
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e Acquisition of the shares based on a decision to re-
duce the capital of the company;

¢ Acquisition of the shares in order to pay the claims
of the company based on a different cause than the
subsidiary commitment due to the establishment
of the company or the duplication of the principal
capital;

¢ Acquisition of shares by the company as a result
of the disposition of an estate or an entity with its
debts and dues;

¢ Acquisition of shares due to transactions that are
part of the company subject to the main contract;

e Voluntary transfers.

Although the above mentioned exceptions allowed com-
panies to acquire their own shares, the companies who
acquired their shares had to sell out those shares at the
earliest opportunity in accordance with the article 399/2
of the former TCC. For instance, it is stipulated in the
former TCC that in the event of acquisition of its own
shares by a joint stock company, as a result of a decision

* Paylarin sirketin sermayesine azaltilmasina dair
bir karara dayanilarak devralinmas;

* Paylarin sirketin kurulmasi veya esas sermayenin
cogaltilmasi dolayisiyla vaki olan istirak taahhii-
diinden bagka bir sebepten dogan sirket alacaklari-
nin 6denmesi maksadiyla devralinmasy;

* Paylarin bir mamelekin veya isletmenin bor¢ ve
alacaklariyla beraber temlik alinmasi neticesinde
sirket tarafindan devralinmasi;

» Esas sozlesmeye gore sirket konusuna giren ig-
lemler sebebiyle paylarin devralinmasi;

e Ivazsiz devirler.

Her ne kadar yukarida belirtilen istisnalar sirketlerin
kendi paylari iktisap etmelerine imkan taniyorduysa
da, eTTK’nin 329/2 hitkmii uyarinca s6z konusu payla-
rin iktisap edilmesi durumunda sirketlerin iktisap ettik-
leri paylary, ilk firsatta elden ¢ikarmalar: gerekmektey-
di. Ornegin eTTK’da anonim ortaklik tarafindan istisnai
olarak devralinan kendi paylarinin, esas sermayenin

azaltilmasina dair bir karara dayanarak devralinmasi
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regarding the decreasing the capital, related shares shall
be amortised whilst they shall be sold out in the earliest
convenience in case of other exceptions arise.® Again, ifa
bank, which has been taken over, owns the shares of the
bank that took over it, the respected shares would be ac-
quired but had to be sold out as soon as it is possible. The
aforementioned shares shall not be represented in the
general assemblies during their time in the possession
of the bank that took over.®

lil. CONDITIONS FOR A COMPANY TO ACQUIRE
ITS OWN SHARES ACCORDING TO THE TCC

Even though the self-acquisition of the shares for the
companies is still prohibited, within the scope of some
exceptional conditions and some clauses, the prohibition
has been moderated by the contemporary TCC in order
to fulfil the various economic necessities and to avoid en-
countered problems. The abovementioned exceptional
conditions are regulated in the TCC between the articles
of 379 and 389 for the joint stock companies with the side
title of “Acquisition of own shares by the company or ac-
ceptance of shares by way of pledge” and in the article
612 for the limited liability companies, with the side title
of “Stock capital share subject to transactions”.”

A. Acquisition via Authorization of the General
Assembly

In accordance with the article 379 of the TCC, the com-
panies have the right to acquire their shares up to one-
tenth of the capital. However, in order to perform the
acquisition, firstly, the general board of the company
must authorize the board of directors. The relevant au-
thorization decision has to be taken by the ordinary ma-
jority of the general assembly, and the general assembly
has the right to revoke the authorization, provided that
it is not otherwise agreed in the company’s articles of
association. Furthermore, the general assembly may

halinde derhal itfa edilmesi, diger istisnai hallerde ise ilk
firsatta elden c¢ikarilmasi gerektigini 6ngoériilmiistiir.®
Yine, devralinan bir bankanin, devralan bankanin pay-
larina sahip bulunmasi durumunda s6z konusu paylar
devralan banka tarafindan iktisap edilecek, ancak ilk
firsatta elden ¢ikarilmalar: gerekecektir. Bu paylar elde
bulundurulduklari siire boyunca genel kurul toplantila-
rinda da temsil edilemeyeceklerdir.®

Il. TTK UYARINCA SIRKETIN KENDI PAYLARINI
iKTiSAP EDEBILMESININ SARTLARI

Farklilasan ekonomik gerekliliklerin yerine getirilme-
si ve karsilagilan sorunlarin 6niine gecilmek istenmesi
neticesinde yenilenen giincel TTK kapsaminda, sir-
ketlerin kendi paylarinm iktisap etmeleri kural olarak
yasak olmakla beraber, birtakim istisnai haller ve gart-
lar dahilinde bu yasak uygulanmamaktadir. Bu haller
anonim sirketler acisindan TTK’da “Sirketlerin kendi
paylarin iktisap veya rehin olarak kabul etmesi” ke-
nar baghgiyla 379 ila 389. maddeler arasinda; limited
sirketler acisindan ise, “Sirketin kendi esas sermaye
paylarini iktisab1” kenar baghg: altinda 612. maddede
diizenlenmigtir.”

A. Gen_el Kurul Tarafindan Yapilan Yetkilendiril-
me ile lktisap

TTK’nin 379. maddesi uyarinca, sirketler kendi paylari-
ni1 sermayesinin onda birine kadar iktisap etme hakkina
sahiptir. Ancak s6z konusu iktisabin gerceklestirilmesi
icin, oncelikli olarak, sirketin genel kurulunun y&ne-
tim kurulunu bu hususta yetkilendirmesi gereklidir.
Ilgili yetkilendirme karari, sirket esas sozlesmesinde
aksi kararlagtirllmamis olmas: kaydiyla genel kurulda
adi cogunlukla almnir ve genel kurulun, verdigi yetkiyi
geri alma hakki mevcuttur. Ayrica, genel kurul bu yet-
kilendirme sirasinda, fiyata iliskin smirlandirmalar ge-
tirebilecegi gibi, piyasanin giincel durumuna veya kon-
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impose limitations on the price of the shares as well as
restrictions pursuant to the current status of the market
or the nature of business or partnership.® Such an au-
thorisation may be granted for a maximum of five years.
Besides, the nominal values of the shares to be acquired
are indicated and the sublimit and the upper limit that
can be paid by the company is indicated as well. The
violation of the norms stated above will invalidate the
authorization and therefore the self-acquisition of the
shares. The relevant conditions cannot be put forward
against third parties, since the registration and the an-
nouncement of the general assembly decision on the au-
thorization is not foreseen in the TCC.°

B. Acquisition without an Authorization of the
General Assembly

In accordance with the article 381 of the TCC, it is pos-
sible for a company to acquire its own shares without the
authorization decision of the general assembly in case it
is necessary in order to avoid a close and serious loss. In
the first following general assembly board of directors
has to inform the assembly concerning the reason and
purpose of the acquisition, the numbers of shares ac-
quired, the sum of the nominal values, the amount of the
capital represented and the cost of the acquisition and
the payment terms. In this respect, it is not compulsory
that the immediate and serious danger has been realized
nor embodied. The appearance of the signs showing the
dangeris about to arise is enoug.'° According to the article
385 of the TCC, shares acquired in contrary to the articles
between 379 to 381 of the TCC, should have dismissed at
least within the six months from the acquisition date.

C. The Principle of Capital Maintenance
At the same time, the companies must be financially con-

venient to this transaction, in order to acquire their own
shares. The partial loss or entire loss of the capital by a

jonktiire veya ortakligin niteligine bagh kisitlamalar da
getirebilir.? S6z konusu yetkilendirme en az fazla beg y1l
icin verilebilmekle beraber, verilen yetkide iktisap edi-
lecek paylarin itibari degerleri belirtilerek s6z konusu
paylariicin sirket tarafindan 6denebilecek bedelin alt ve
iist limiti gosterilir. Yetkilendirme yapilirken s6z konu-
su kurallara uyulmamasi, yetkiyi ve dolayisiyla sirketin
kendi hisselerini iktisap etmesi durumunda iktisap isle-
mini gecersiz kilacaktir. TTK’da s6z konusu yetkilendir-
meye iligkin genel kurul kararinin tescil ve ilan1 zorun-
lulugu 6ngoriilmediginden, dolay: ilgili sartlar ficiincii
kisilere kars1 ileri siiriilemez.’

B. Genel !(urul Tarafindan Yetkilendirme Aran-
maksizin lktisap

TTK’nin 381. hitkmii uyarinca ise bir sirketin, yakin ve
ciddi bir kayiptan kacinmak icin gerekli oldugu takdir-
de, genel kurulun yetkilendirme karari olmadan ken-
di paylarinmi satin alabilmesi miimkiindiir. Paylarin bu
yolla iktisab1 halinde y6netim kurulu ilk genel kurula,
iktisabin sebep ve amacy, iktisap edilen paylarin sayilari,
itibari degerlerinin toplami ile sermayenin ne kadarini
temsil ettigi ve iktisabin bedeli ve 6deme sartlar1 hakkin-
da bilgi verir. Bu dogrultuda, yakin ve ciddi tehlikenin
gerceklesmis veya tehlikenin somutlagmis olmas: sart
degildir. Tehlikenin ortaya ¢ikma isaretlerinin belirmig
bulunmasi yeterlidir.”* TTK’nin 385. hitkmiinde yer alan
diizenlemeye gore ise, TTK’nin 379 ila 381. maddelerine
aykir1 olarak iktisap edilen paylarin, iktisap tarihlerin-
den itibaren en gec alt1 ay icerisinde elden c¢ikarilmasi
gerekmektedir.

C. Sermayenin Korunmasi ilkesi

Sirketlerin kendi paylarin iktisap etmeleri icin, aym
zamanda mali acidan bu isleme uygun olmalar1 gerekir.
Sirketin sermayesini kismen veya tamamen kaybetmesi
ya da borca batik durumda olmasi, kendi paylarini ikti-
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company or situation of the going into dept hinders the
company to acquire its own shares. The article 379 of the
TCC foresees a formula to provide financial adequacy.
The aforementioned article provides “Following the de-
duction of the share to be repurchased, the remaining net
assets of the company should be at least the amount of the
share capital or the sum up of the issued capital and the
reserve funds that are not to be distributed”. The incentive
behind this regulation is the principle of capital mainte-
nance. Because, the price of the acquired shares will be
paid from the capital rather than the place where the
company may dispose freely in case the amount of the
acquired company’s net assets is less than the sum of the
basic or issued capital and the reserve funds that are not
allowed to be distributed in accordance with the legisla-
tion or the articles of association.!! However, the transac-
tions that may cause the result of return of the company’s
capital which is a part of its own equity are prohibited.'?

sap etmesinde engel teskil etmektedir. Mali yeterliligin
saglanmasi hususunda TTK’nin 379. maddesi bir formiil
ongormektedir. S6z konusu maddede “iktisap edilecek
paylarin bedellerin diistildiikten sonra, kalan sirket net
aktifi, en az esas veya ¢tkarilmig sermaye ile kanun ve esas
s6zlesme uyarinca dagitilmasina izin verilmeyen yedek
akgelerin toplami kadar olmalidir” hitkmii yer almakta-
dir. Bu sekilde bir hiikiim 6ngdriilmesinin sebebi, ser-
mayenin korunmasi ilkesidir. Zira girketin iktisap ettigi
kendi paylarinin bedelleri diisiildiikten sonra, kalan gir-
ket net aktifinin, esas veya cikarilmig sermaye ile kanun
veya esas sozlesme uyarinca dagitilmasina izin verilme-
yen yedek akcelerin toplamindan az olmasi durumun-
da, iktisap edilen paylarin bedelleri sirketin serbestce
tasarruf edebilecegi orandan degil sermayeden 6denmis
olur. Ancak, sirketin kendi 6z kaynaklarin icinde yer
alan sermayenin iadesi anlamina gelecek islemler ya-
saklanmigtir.'®
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Net asset of the company > Company’s capital + re-
- Amounts of the sharesto  serve funds that are not al-
be acquired lowed to be distributed

The TCC does not state any difference in terms of the
use of its own resources and facilities or the attraction
of credits in the acquisition of their shares by companies
which are financially eligible under the above formula.

In addition to the statements above, the article 520 of
the TCC introduces an obligation for the acquisition of
shares. According to the relevant provision, it is nec-
essary for a company to allocate reserve funds in the
amount that meets the values of the acquired shares as of
the date of the acquisition. Under which circumstances
the reserve funds that are allocated in accordance with
their acquisition prices of the company’s own shares
may be used is also regulated in this article. These re-
serves, which are allocated for the acquired shares, shall
be used for capital increase from internal sources in case
the transfer or the destruction of the shares.”®

IV. EXCEPTIONS OF THE PROHIBITION FOR A
COMPANY TO ACQUIRE ITS OWN SHARES

As explained above, under the new TCC regulations, in
particular circumstances, the companies are allowed
to acquire their own shares but when the certain situa-
tions arise, there are some exceptions to this regulation
in parallel with the former TCC. Accordingly, even if the
present acquisition exceeds one tenth of the capital, in
exceptional cases, the company may acquire its own
shares, without being subject to any limitation, permis-
sion or any other conditions.

The exceptions listed in the article 382 of the TCC are as
stated below:

(@) If the company is applying the provisions of the
articles 473 to 475 to the reduction of the registered
orissued capital,

(ii) If it is necessity of the rule of universal succes-
sion,

(iii) Ifitis arising from alegal purchasing obligation,
(iv) If it is for the collection of the receivables of the

company from the execution and provided that all
the costs have been paid

Sirketin net aktifi - iktisap > Sirketin sermayesi + dagi-
edilecek paylarin bedelleri tilmasina izin verilmeyen
yedek akceler

TTK’da yukarida yer alan formiil neticesinde, mali du-
rumu miisait olan sirketlerin, kendi paylarim iktisap
etmeleri durumunda, kendi kaynaklarini ve imkanlarini
kullanmalari veya kredi cekmeleri bakimindan bir fark-
lilik 6ngoriilmemistir.

Yukarida yer alan agiklamalara ek olarak, TTKnin 520.
maddesinde de sirketin paylarini iktisabina iligkin bir
kosul getirilmektedir. {lgili hitkme gore, bir sirketin, ik-
tisap ettigi tarih itibariyla, iktisap ettigi paylari icin, ik-
tisap ettigi degerleri karsilayan tutarda yedek akge ayr-
masl gerekmektedir. Bu maddede, sirketin iktisap ettigi
kendi paylar icin, bunlarin iktisap degerleri oraninda
ayirmak zorunda oldugu yedek akcelerin hangi hallerde
coziilebilecegi de hiikiim altina alinmigtir. Tktisap edilen
paylar icin ayrilan bu yedekler paylarin devredilmesi
veya yok edilmesi durumunda ¢oziilebilecek veya ¢o-
ziildiikleri oranda i¢ kaynaklardan sermaye artiriminda
kullanilabileceklerdir. '

IV. SIRKETIN KENDi PAYLARINI IKTISAP YASA-
GININ iSTISNALARI

Yeni TTK diizenlemeleri kapsaminda, yukarida da acik-
lamis oldugumuz iizere, sirketlere belli sartlarin varhig:
halinde kendi paylarin iktisap etmelerine imkan ta-
ninmis olmakla beraber, belli durumlarin vuku olmasi
halinde, eTTK’da yer alan diizenlemelere paralel olarak,
bu yasaga birtakim istisnalar getirilmektedir. Buna gore
bir sirket, s6z konusu istisnai durumlarda, herhangi bir
smirlamaya, izne veya bagka bir sarta bagh olmaksizin
kendi paylarini iktisap edebilir.

TTK’nin 382. maddesinde sayilan bu istisnalar agagidaki
sekildedir:
(i) Esas veya cikarilmis sermayesinin azaltilmasina
iligkin 473 ila 475 inci madde hiikiimlerini uygulu-
yorsa,

(ii) Kiilli halefiyet kuralinin geregiyse,
(iii) Bir kanuni satin alma yiikiimiinden doguyorsa,
(iv) Bedellerinin tiimii 6denmis olmak sartiyla ve

cebri icradan, bir girket alacaginin tahsili amacina
yonelikse,
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(V) If the company is a security company, it can ac-
quire its own shares without any condition.

No regulations exist in the TCC regarding the amount of
time that is necessary for the company to dispose the ac-
quired shares in the event that the company acquires its
own shares due to exceptional circumstances. However,
according to the prevailing argument presented by aca-
demia, such shares must be removed from the company
without causing any harm.™

In the light of the relevant regulations, although there is
a possibility for companies to acquire their own shares
under some conditions and in some exceptional cases,
there are some restrictions on those shares. These re-
strictions arise from the principal of equality. Accord-
ingly, these self-acquired shares are not taken into con-
sideration in the determination of the quorum of the

2

(v) Sirket, menkul kiymetler sirketiyse, sirket kendi
paylarini herhangi bir sarta bagli olmaksizin iktisap

edebilirler.

Sayilan istisnai hallerden birinin olugmasi sonucu sirke-
tin kendi paylarini iktisap etmesi durumunda, bu paylar:
ne kadarlik bir zaman dilimi icerisinde elden ¢ikarmasi
gerektigine iliskin olarak TTK’da herhangi bir diizenle-
me yer almamaktadir. Bununla beraber, doktrinde yer
alan hakim goriis uyarinca, s6z konusu paylarin sirketin
zarara ugramasina sebep olmadan elden c¢ikarilmasi ge-
rekmektedir."*

Ilgili diizenlemeler 15131nda, her ne kadar belli sartlarin
varlig1 ve belirli istisnai durumlarin olugmas: halinde
sirketlere kendi paylarini iktisap edebilmeleri miimkiin
olsa da, s6z konusu paylara iligkin birtakim kisitlamalar
mevcuttur. S6z konusu kisitlamalar esitlik ilkesinden
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general assembly and the rights arising from the related
shares are frozen for as long as the company holds them.
In other words, the company cannot use right to vote
arising from those shares, cannot take premium, or can-
not use the pre-emption right' The reason for that is, ex-
cept for the acquisition of the shares without considera-
tion, company’s own shares acquired by itself shall not
entitle the company to be a shareholder pursuant to the
article 389 of the TCC.'®

V. FRAUD AGAINST THE LAW

The notion of the fraud against law can be defined as
reaching to a goal that is forbade by mandatory provi-
sions of law by another way bypassing the application of
this provision.” Under the article 380 of the TCC, there
are some regulations for the companies to prevent them
from acquiring their shares by evasion of the prohibition

kaynaklanmaktadir. Buna gore, bir sirket iktisap ettigi
kendi paylar o sirketin genel kurul toplant: nisaplari-
nin belirlenmesinde dikkate alinmaz ve ilgili paylardan

dogan haklar, sirketin o paylari elinde tuttugu miiddetce
donar. Yani sirket o paylardan dogan oy hakkimi kullana-
maz, kar pay1 alamaz veya 6n alim hakkini kullanamaz.'®
Zira TTK'nin 389. maddesinde diizenlendigi iizere be-
delsiz paylarin iktisab1 hari¢ olmak iizere sirketin dev-
raldig1 kendi paylari hicbir pay sahipligi hakki vermez.'s

V. KANUNA KARSI HILE

Kanuna karg: hile kavrami, emredici bir kanun hiik-
miiniin yasakladigi amaca, bu hiikmiin uygulanmasini
bertaraf edecek bagka bir yoldan erigsmeyi ifade eder.”
Bu dogrultuda da TTK’min 380. maddesinde, sirketle-
rin kanunda yer alan diizenlemelere aykiri olarak ve s6z
konusu yasag1 dolanarak kendi paylarini iktisap etmele-
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and some regulations about the fraud against the law.
The said concept of fraud against the law is qualified by
the academia as “prohibition of financial aid”.'®

In accordance with the article 380 of the TCC, the le-
gal transactions that the company makes with another
person for the purpose of acquiring their shares, such
as giving advance, loan or collateral, are null and void.”
Thus, the companies cannot provide collateral for third
persons to borrow any money or pay in advance to them
or to borrow any money from third parties to acquire
their own shares. The fact that it is not legal for a com-
pany to be guarantor for the person who wishes to buy
that company’s shares constitutes an example of this
regulation. Moreover, it is commonly accepted that the
bank’s inability to know for what purpose the loan is to
be used would not make any difference.?® The transac-
tions, which are mentioned in the Law, constitute only
examples and other transactions that would create same
results are also prohibited. Thus, the wealth of the com-
pany and also the interests of the company’s sharehold-
ers and their receivables are protected.

The article 380 of the TCC, does not consider the con-
cerned transaction prohibited in the presence of one of
the two exceptional cases. However, if these exceptional
transactions reduce the funds reserved in accordance
with the Law or the articles of association or violate the
rules regarding the consumption, and do not allow the
allocation of reserve funds as stipulated in the article
520 of the TCC, they shall be deemed invalid.

The first exception is related to the operations that
credit and financial institutions constantly engaged in.
In the case that credit and finance institutions provide
funds for their shares to be acquired, the prohibition of
financial aid shall be invalid whereas such share acquisi-

rinin 6niine gecilmesine ve kanuna karsi hileye iligkin
diizenlemeler yer almaktadir. S6z konusu kanuna kars:
olarak

)

hile durumu doktrinde “finansal yardim yasagi
nitelendirilmektedir.’®

TTK’nin 380. maddesi uyarinca, paylarinin iktisap edil-
mesi amaciyla, sirketin bagka bir kisiyle yaptig1, konusu
avans, 6diing veya teminat verilmesi olan hukuki islem-
ler batildir.”® Yani sirketlerin kendi paylarinin iktisap
etmek amaciyla {iciincii kisilere bor¢ veya avans verme-
leriyadabagka bir kisiden borg¢ alinabilmesi i¢in {iciincii
kisiye teminat saglamalar1 yasaklanmistir. Bir anonim
sirket hissesi satin almak isteyen kisiye, hisseleri satin
alinmak istenen sirketin kefil olmasinin hukuken miim-
kiin olmamasi bu diizenlemeye bir 6rnek teskil edecek-
tir. Ustelik boyle bir durumda, bankanin kredinin hangi
amacla kullanilacagini bilmemesinin de bu sonucu de-
gistirmeyecegi genel olarak kabul edilmektedir.?® Ka-
nunda yer verilen bu islemler 6rnek niteliginde sayilmig
olup, ayni sonucu doguracak diger isler de bu madde
kapsaminda yasaklanmaktadir. Bu sayede sirketin mal-
varlig1 korunmakla kalmay1p, sirket pay sahiplerinin ve
alacaklarinin menfaatleri de korunmaktadir.

TTK’nin 380. maddesi, s6z konusu finansal yardim yasa-
81 kapsaminda iki istisnai halden birinin varlig1 halinde
ilgili islemi yasak kapsaminda degerlendirmemektedir.
Ancak bu istisnai iglemler, sirketlerin kanuna ve esas s6z-
lesmesine gore ayirmasi gereken yedek akceleri azaltma-
s1 veya yedek akcelerin harcanmalarina iligkin kurallar:
ihlal ediyor olmasi ve sirketin TTK'nin 520. maddesinde
ongoriilen yedek akgeyi ayirmasina imkan birakmamasi
durumunda TTK uyarinca gecersiz kabul edilecektir.

Ilk istisna, kredi ve finans kuruluglariin devaml olarak
yiiriittiikleri, isletme konularina giren islemlere ilis-
kindir. Kredi ve finans kuruluglarinin, kendi paylarinin

11 By transfer from Gapa, p. 46, Hasan Pulash, 15 Sener, p.399.
6102 sayil Tiirk Ticaret Kanununa Gére

Sirketler Hukuku Serhi, Vol. 2, Adalet Yaymnevi,
Ankara 2011, p. 1235.

12 Fatih Bilgili/Ertan Demirkapi, Sirketler Hukuku
Dersleri, Dora Basin Yayim Dagitim, 2017, p.489.

13 Ferah Tiirkoglu Utku, Tirk Anonim Sirketler
Hukukunda Kayith Sermaye Sistemi, Adalet Yayinevi,
Ankara 2016, p.212-213.

14 Poroy/Tekinalp/Gamoglu, p. 599.

Ankara 2017, p.137.

16 Gonen Eris, Ticari Isletme Hukuku, Vol. 2,
Seckin Yayinevi, Ankara 2017, p. 2048.

17 Turhan Esener/Fatih Giindogdu, Borglar
Hukuku I, Sozlesmelerin Kurulusu ve Gegerliligi,
Vedat Kitapeilik, Istanbul 2017, p. 227.

18 Tekin Memis/Gokcen Turhan, Sermaye
Piyasasi Hukuku, Seckin Yayincilik, 3rd Edition,

19 Itis stated in the legislative intention of the

respected article that “...its purpose is preventing

the neutralization of the article 379 by constituting

the transactions of the company involving helping,
financing and supporting a third person in order to

buy its shares void”. Therefore, a connection between
the prohibition of financial aid and the prohibition of
acquisition is established.

20 Ibrahim Murat Haznedar/ Ozay Sule Giirses,
Bankacilar icin Kefalet Hukuku, Legal Yayincilik,

2017, p. 22-23.
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tions shall be valid. Even though, the banks usually come
to mind as credit and finance institutions, this exception
applies not only for the banks but also for the other cred-
it and financial institutions.

The second exception is that the companies’ giving ad-
vance, lend and collateral to their own employees or em-
ployees of subsidiaries to acquire the company’s shares.
The employees are promoted by this exception to be-
come shareholders of the company.

iktisab1 i¢cin kaynak saglamalari halinde finansal yardim
yasag1 gecerli olmay1p, sz konusu pay iktisaplari gecerli
sayilacaktir. Kredi ve finans kuruluglar olarak genellik-
le bankalar akla gelse de bu istisna sadece bankalar i¢in
degil, diger kredi ve finans kuruluslar: hakkinda da uy-
gulanacaktir.

Ikinci istisna ise, sirketlerinin kendi caliganlarina veya
bagh sirketlerin calisanlarina girketin paylarini iktisap
edebilmeleri icin avans, 6diin¢ ve teminat vermesidir.
Buistisna sirket caliganlarinin sirkette pay sahibi olmasi
icin tegvik edilmektedir.

11Capa, s.46'dan naklen Hasan Pulasli, 6102 sayili
Tiirk Ticaret Kanununa Gore Sirketler Hukuku Serhi,

C. 2, Adalet Yayinevi, Ankara 2011, 5.1235.

12 Fatih Bilgili/ Ertan Demirkapi, Sirketler Hukuku
Dersleri, Dora Basin Yayim Dagitim, 2017, 5.489.

13 Ferah Tiirkoglu Utku, Tiirk Anonim Sirketler
Hukukunda Kayith Sermaye Sistemi, Adalet Yayinevi,
Ankara 2016, 5.212-213.

14 Poroy/Tekinalp/Camoglu, s. 599.

15 Sener, 5.399

Ankara 2017, s.137.

16 Gonen Eris, Ticari isletme Hukuku, C.2, Seckin
Yayinevi, Ankara 2017, s. 2048.

17 Turhan Esener/ Fatih Giindogdu, Borclar
Hukuku |, Sézlesmelerin Kurulusu ve Gegerliligi,
Vedat Kitapeilik, Istanbul 2017, 5.227.

18 Tekin Memis/Gokcen Turhan, Sermaye
Piyasasi Hukuku, Seckin Yayincilik, 3. Bas,

19 Maddenin gerekcesinde “...bir anonim sirketin
kendi paylarini baskasinin, yani tigiincii kisinin satin

alabilmesi icin onu finanse etmesine, onu ddting veya
teminat vererek veya diger araclarla desteklemesine,
ona yardimei olmasina yonelik hukuki islemleri

batil sayarak, 379. maddenin etkisiz kalmasini ve
dolanilmasini engellemeyi amaclamaktadir.” ifadesine
yer verilerek finansal yardim yasaginin, “sirketin kendi
paylarini iktisabi yasag” ile baglantis kurulmustur.
20 ibrahim Murat Haznedar/ Ozay Sule
Giirses, Bankacilar icin Kefalet Hukuku,

Legal Yayincilik, 2017, s. 22-23.

GSI189




o= 3>» 7T

/-

V1. CONCLUSION

In the light of the regulations of the former TCC, com-
panies were exceptionally given the opportunity to ac-
quire their own shares, but in parallel with the changing
economic conditions in the global world, the prohibi-
tion was softened by some restrictions in the TCC. The
legislator has restricted this right with the regulations
brought by the TCC and aimed to prevent to abuse of it.
Even in the presence of such conditions and exceptional
circumstances, in order to protect the assets, sharehold-
ers and their lenders, the legislator disqualifies the ways
and irregularities against the law and urges the com-
pany to dismiss these shares within a certain period of
time. These regulations seem to be reasonable in terms
of meeting various economic requirements arising over
time. W
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V1. SONUC

eTTK déneminde yer alan diizenlemeler 15181inda istis-
nai olarak sirketlere kendi paylarim iktisap etmeleri
imkanlar1 taninmaktayken, global diinyada degisen eko-
nomik sartlara paralel olarak TTK ile s6z konusu yasak
birtakim siirlamalara tabi tutularak yumusatilmigtir.
Bununla birlikte kanun koyucu, s6z konusu hakki TTK
ile getirdigi diizenlemelerle smirlamig ve kétiiye kulla-
nilmasim engellemeyi hedeflemistir. Calismamizda s6z
edilen sartlar ve istisnai hallerin varliginda dahi kanun
koyucu, sirketin malvarligini, pay sahiplerini ve alacak-
Iilarimi korumak amaciyla yasaga kars1 dolanma yollari-
m1 ve aykiriliklar: hiikiimsiiz kilmigtir. Bununla beraber
sirketlerin yasal diizenlemeler cercevesinde sirketlerin
gecerli olarak kendi paylarini iktisap etmeleri hususun-
da dahi belli bir siire icerisinde s6z konusu paylar1 elden
cikarmalar1 beklenmektedir. S6z konusu diizenlemele-
rin, zaman icinde farklilagan ekonomik gerekliliklerin
karsilanmasi bakimindan makul diizeyde oldugu goriil-
mektedir. B
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