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ABSTRACT

Family companies are the most common
corporation structure, in Turkey. The first is-
sue that comes into mind is institutionaliza-
tion while taking into consideration the family
companies. First and one of the most signifi-
cant steps that should be followed up during
the institutionalization process is the creation
of family constitutions. Family constitutions
regulate some other matters that are crucial
for continuity and development of the com-
pany such as relationships among the family
members and participation in company man-
agement. However, it should be noted that this
process does not develop easily and some
problems may arise in its implementation.
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OZET

Turkiye yaygin olan sirket yapisini aile sirket-
leri olusturmaktadir. Aile sirketleri denildiginde
akla ilk gelen sorun kurumsallasma olmaktadir.
Kurumsallasma stireci icerisinde gerceklesti-
rilmesi gereken ilk ve en dnemli adimlardan biri,
aile anayasalarinin olusturulmasidir. Aile ana-
yasalari ile aile bireyleri arasindaki iliski, sirket
yonetimine katilimlari gibi sirketin devamlilig ve
gelisimi icin ®nem arz eden konular diizenlene-
bilmektedir. Ancak, ¢zellikle belirtmek gerekir
ki, bu stirec kolay gelismemekte ve uygulama-
da sorunlar ortaya cikabilmektedir.

ANAHTAR KELIMELER: Aile Sirketleri,
Kurumsallasma, Aile Anayasalari
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I. INTRODUCTION

SPECIALLY IN JURISDICTIONS IN WHICH REGULAtions

are inadequate or not sufficient enough re-

garding the protection of shareholders, share-

holding structure of established companies

are mostly in the form of concentrated owner-

ship with larger share groups. Generally these
type of companies have the characteristic of family com-
panies.!

Along with different descriptions concerning fam-
ily companies in the literature, one of the conditions
that makes up a company a family company is that the
main units of the company has to be controlled by fam-
ily members. Although in some companies some pro-
fessional personnel for some positions such as general
manager are employed, family members composes the
ultimate decision making mechanism.? It is possible to
argue that such situation arises from the reason that
companies cannot completely meet the requirements of
institutionalization.

As companies have developed, it is not possible for fam-
ily members to control and lead all operations of the
company. Moreover, , together with changes in genera-
tions, conflicts may arise between the family members.
Along with the release of the effective power (generally,
company founder) from the company or in other words
with the separation of power, conflicts can be experi-
enced among the family members due to the lack of ex-
perience or command of practices and therefore many
family companies dissolve in the second generation.?

Additionally , companies have to comply with develop-
ing market requirements and improve themselves in in
order to be able to maintain their existence and compete
in the market, particularly in which the capital constant-
ly changes. The necessity of complying with the changes
and developments make institutionalization for family
companies obligatory.*

Il. WHY FAMILY COMPANIES HAVE BEEN PRE-
FERRED?

A. Development and Characteristics of Family
Companies

According to research conducted, creating opportuni-
ties for future generations, immortalizing family and

1. GiRIS

ZELLIKLE, PAY SAHIPLERININ KORUNMASINA iLi$-
kin diizenlemelerin yetersiz veya cok giiclii
olmadig iilkelerde kurulu sirketlerin hisse-
darlik yapilar1 daha az sayida ortak ve daha
biiyiik pay gruplar: seklindedir. Genellikle
bu sirketler aile sirketi niteligi tasimaktadir.*

Aile sirketlerine iligkin literatiirde farkl tanimlamalar
yer almakla birlikte, bu tanimlarda yer alan unsurlardan
sirketin 6rgiitlenmesiincelendiginde sirketin anabirim-
lerinin genelde aile bireyleri tarafindan idare edildigi
goriilmektedir. Baz1 sirketlere genel yonetici ve benzer
pozisyonlarda profesyonel personel calistirilsa da nihai
karar mekanizmasini aile bireyleri olusturmaktadir.? Bu
durumun sirketlerin kurumsallagmanin gereklerini tam
olarak yerine getirememis olmalarindan kaynaklandigi-
ni1 sOylenebilecektir.

Sirketler biiyiidiikce aile bireylerinin girketin tiim is-
lemlerini kontrol etmeleri ve onlar1 yonlendirmeleri
miimkiin olamamaktadir. Ayrica aile sirketlerinde nesil
degisimi ile birlikte aile bireyleri arasinda ¢atigmalar ¢i1-
kabilmektedir. Sirketlerin en iist kademesinde bulunan
etkin giiciin (genellikle, sirketin kurucusunun) sirket-
ten ayrilmasi bir diger deyisle kontrolii birakmasi ile
birlikte aile bireyleri arasinda ¢ekismelerden veya aile
bireylerinin yapilan islere tam hakim olamamalarindan
dolay1 catigmalar yasanabilmekte ve bu nedenle bircok
aile sirketi ikinci kusakta dagilmaktadir.?

Buna ek olarak, sirketler varliklarin siirdiirebilmek ve
ozellikle sermayenin siirekli yer degistirdigi pazarlarda
rekabet edebilmek icin gelisen pazar sartlarina uyumlu
hale gelmek ve kendilerini gelistirmek zorundadirlar.
Pazardaki degisim ve gelismelere uyum saglama gerek-
sinimi, aile sirketleri icin kurumsallasmay1 zorunlu hale
getirmigtir.*

Il. NEDEN AiLE SIRKETLERI TERCIH EDILMEKTE-
DiR?

A. Aile Sirketlerinin Gelisimi ve Ozellikleri

Yapilan aragtirmalara gore, aile sirketlerinin kurulug
nedenleri arasinda; gelecek nesillere olanaklar yarat-
mak, aileyi ve aile mirasini 6liimstiizlestirmek, aile birey-
lerine finansal bagimsizlik saglamak ve varlik yaratmak,
6ne cikmaktadir. ®

ARTICLETTER | WINTER 2018



family legacy, providing financial independence to fam-
ily members and building wealth are other reasons for
establishment of family companies.®

Family companies have strong advantages against other
companies due to their fast decision making mecha-
nism.® On the other hand, institutionalization has more
importance for family companies comparing to other
companies, however, it is not always possible for family
owned businesses to complete the required transactions
in the manner of institutionalization which is along and
difficult process. For this reason, the vast majority, ap-
proximately seventy percent (%70) of family companies
go out of business in second generation. Only less than
ten percent (%10) maintains its existence in the fourth
generation.’

Infact, not only family companies but also other compa-
nies face with the problem of institutionalization. Insti-
tutionalization has the meaning of having the repeating

Aile sirketleri, hizh karar alabilme mekanizmalar: ne-
deniyle diger sirketlere karsi giiclii avantajlara sahiptir.°®
Bununla birlikte, kurumsallagma aile sirketleri acisinda
diger sirketlere oranla daha cok 6nem arz etmekte an-
cak uzun ve zorlu bir siire¢ olan kurumsallagma yolun-
da, aile sirketlerinin gereken iglemleri tamamlamasi her
zaman miimkiin olmamaktadir. Bu nedenle aile girket-
lerinin biiyiik bir cogunlugu neredeyse yiizde yetmisi
(%70) ikinci kugakta faaliyetlerine son vermekte, sadece
yiizde onundan (%10) daha az1 dérdiincii kusakta varlig:
siirdiirebilmektedir.”

Ashinda kurumsallagma sadece aile sirketleri icin degil
diger sirketlerinde karsilastig1 baglica sorunlardan bi-
ridir. Kurumsallagsma, tekrarlanan eylemlerin ve alig-
kanliklarin ya da uyulmasi gereken kurallarin standart
hale gelmesi anlamim tagir. Sirketler icin yasamsal bir
6neme sahip olan kurumsallagma; sirketlerin kisilerden
bagimsiz olarak kurallara, standartlara, prosediirlere
sahip olmasi ve gelismelere uygun olarak bu kurallarin
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actions and habits or rules to be followed as the stand-
ards. Institutionalization which has vital importance for
companies; is the process of companies to have rules,
standards, procedures regardless of people and to de-
velop an effective organizational structure by updating
the standards of these rules in accordance with develop-
ments and thereby to impersonate a distinctive identity
different from other businesses.®

B. Structure in Turkish Companies

The vast majority of companies in our country are in the
form of family companies. Companies have to satisfy the
requests and expectations of market in order to be able
to maintain their existence in highly competitive mar-
kets. For this purpose, companies supposed to form ac-
tive organization and applicable standards within their
development process. Institutionalization is considered
as a way out for family companies in order to be able to
involve in developments, to operate both in local and

standartlarin giincellenerek etkili bir organizasyonel
yap1 olusturulmasi ve béylece diger isletmelerden farkh
ayirt edici bir kimlige biiriinmesi siirecidir.?

B. Tiirk Sirketlerinde Yapi

Ulkemizdeki sirketlerin biiyiik bir ¢cogunlugu aile sir-
ketlerinden olugmaktadir. Sirketlerin rekabetin cok
siddetli oldugu pazarlarda varliklarini siirdiirebilmeleri,
pazarin isteklerini ve beklentilerini kargilayabilmeleri
gerekmektedir. Bu amacla, sirketler gelisim siirecleri
icerisinde aktif bir organizasyon ve uygulanabilir stan-
dartlar olusturmak durumundadirlar. Aile igletmeleri-
nin bu degisim ve gelisime dahil olabilmeleri hem yerel
hem de kiiresel pazarlarda var olabilmeleri veya varlik-
larini siirdiirerek diger kusaklara devredebilmeleri i¢in
kurumsallagma bir ¢ikis yolu olarak goriilmektedir.’

Diinya’da oldugu gibi Tiirkiye’de de sahip olduklari eko-
nomik 6neme ve sayilarinin yiiksekligine ragmen, aile
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global market and to transfer their existence to other
generations.’

Although the economic importance and height of their
number of the family companies in Turkey as well in the
world, life span of family companies cannot be very long
and it is not always possible to transfer the business to
second or third generation."

In Turkey neither in the old version of the Turkish Com-
mercial Code nor the Turkish Commercial Code (TCO)
in force provides a definition of family companies. How-
ever, as in world economy, family companies have a high
importance in respect of economic value, number and
added-value in Turkey’s economy. As a matter of fact,
nearly 95 percent of the companies in Turkey are fam-
ily companies, which is above the world average of 65-80
percent."”

lil. INSTITUTIONALIZATION IN FAMILY COMPA-
NIES

Institutionalization processes vary greatly between
family owned businesses and other companies. As stat-
ed above, institutionalization in family companies and
the establishment of family constitutions which is one
of the first and most basic processes to be carried out in
this direction, have a great proposition. However, tran-
sitioning to a specific systematic in family companies is
often more difficult and take longer time comparing to
other companies.”? Institutionalization regardless of the
subject, brings certain rules in terms of the relationships
within the company and certain rules regarding the pro-
cesses within the company. Therefore, it requires appro-
priate rules to be set up which are applicable to all pro-
cesses of the company’s operation and to be complied by
everyone. As stated earlier, preparation of family consti-
tution in family companies is the first step that has to be
completed to be able to achieve institutionalization. In
fact, family constitution is an important step which aims
to bring formalization to the operation and to enable the
shareholders to meet on the same ground.’

Institutionalization can be defined as the management
of acompany within the framework of certain principles
and values in the direction of certain purposes and goals.
These purposes and goals are so influential that existing
managers feel obliged to act in accordance with the prin-
ciples and rules established toward these purposes.*
Moreover, as these principles and rules become com-

sirketlerinin 6miirleri ¢cok uzun olamamakta ve ikinci
veya liciincli nesle devredebilmeleri miimkiin olama-
maktadir."

Ulkemizde aile sirketlerine iligkin gerek eski Tiirk Ti-
caret Kanunu'nda (TTK) gerekse su an yiiriirliikte olan
Tiirk Ticaret Kanunu'nda bir tanim bulunmamaktadir.
Halbuki, diinya ekonomisinde oldugu gibi Tiirkiye eko-
nomisinde de aile sirketleri hem ekonomik deger hem
say1 hem de katma deger acisindan goz ard1 edilemeye-
cek bir dneme sahiptirler. Nitekim, Tiirkiye’deki sirket-
lerin ytizde 95’%e yakiniise aile sirketi olup, bu oran yiizde
65 — 80 olan diinya ortalamasinin iizerindedir."

lil. AiLE SIRKETLERINDE KURUMSALLASMA

Kurumsallagma siirecleri, aile sirketleri ve diger sirket-
ler arasinda biiyiik dlciide farklilik gostermektedir. Yu-
karida da belirtildigi {izere, aile sirketleri acisindan ku-
rumsallagsma ve bu dogrultuda yapilacak ilk ve en temel
islemlerden biri olan aile anayasalarinin olugturulmasi
biiyiik bir 6Sneme sahiptir. Ancak, genellikle aile sirketle-
rinde belirli bir sistematige gecis diger sirketlere kiyas-
la daha zor ve uzun olabilmektedir.”” Kurumsallagma,
konu ne olursa olsun sirket icerisindeki iligkilere ve sii-
reclerde belirli kurallarin hakim olmasidir. Dolayisiyla,
kurumun igleyisindeki biitiin siireclerde uygun kural-
larin diizenlenmesini ve bu kurallara herkes tarafindan
uyum saglanmasini gerektirir. Daha 6ncede belirtildigi
iizere, kurumsallagmanmin birinci adimi olarak aile gir-
ketlerinde aile anayasasinin hazirlanmasi gerekmekte-
dir. Aile anayasas, esasen igleyisin kuralli hale gelmesini
amaclayan ve ortaklar: ayni zeminde bulusturan 6nemli
bir adimdir.*®

Kurumsallagma, isletmenin belirli ama¢ ve hedefler
dogrultusunda, belirli ilke ve degerler cercevesinde yo-
netilmesi olarak tamimlanabilecektir. Bu amag ve hedef-
ler Oylesine etkilidir ki mevcut yoneticiler kendilerini
bu amaglar dogrultusunda olusturulan ilke ve kurallara
uygun hareket etmek zorunda hissederler.'* Buna ek ola-
rak, yerlesik uygulama haline gelen bu ilke ve kurallar
kusaktan kusaga aktarilmakta ve bu sekilde sirketlerin
gelisimi saglanabilmektedir.

Aile sirketlerinde kurumsallagma iki farkli boyutta
ele alinmahidir. Bunlardan birincisi; “sirketin kurum-
sallagsmas1” yani, amagclara uygun bir orgiit yapisinin
olusturulmasy; is ve gérev tanimlarinin yazilmasi; yetki
ve sorumluluklar1 dagitarak profesyonel bir yonetime
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mon practices and transfers from generation to genera-
tion, companies can achieve development.

Institutionalization in family companies should be
embrace in two different dimensions. The first one is
“institutionalization of the company”, in other words,
formation of an organizational structure suitable for
the purposes; having a written form of job and mission
descriptions; achieving a professional management by
separation of authority and responsibilities. Second
dimension is that institutionalization of family rela-
tionships. Basically, what is meant by the institution-
alization of family relations is the preparation of a fam-
ily constitution, determining management relations,
increasing communication by creating family council
and preparing shareholders agreement."”® Having these
regulations in written form as much as possible, in other
words in the form of a family constitution, is important
for the application of these principles and rules and for
the transfer of these principles and rules to future gen-
erations.'

IV. FAMILY CONSTITUTIONS
A. Purposes

There are differences between generations in terms of
age groups and education level. Furthermore, it is pos-
sible to say that the level of education of family mem-
bers increases in the coming generations and they tend
to take an active initiative in implementing new meth-
ods of management and financing.”” The achievement of
aforementioned initiatives can only be possible through
institutionalization.

gecmeyi icermektedir. Tkinci boyut ise, aile iligkilerinin
kurumsallagsmasidir. Aile iligkilerinin kurumsallagmasi
ile kastedilen temel olarak, bir aile anayasasinin olug-
turulmasini, yonetim iligkilerinin belirlenmesini, aile
konseyini olugturarak iletisimin artirilmasim ve hisse-
dar sdzlesmesinin hazirlanmasidir."” Bu diizenlemelerin
miimkiin oldugunca yazili olmasi, yani bir aile anayasasi
seklinde olmasi, bu ilke ve kurallarin uygulanmasi ve ge-
lecek kusaklara devri a¢isindan 6nem arz etmektedir.'®

IV. AILE ANAYASALARI
A. Amaclar

Kugaklar arasinda hem yas gruplar: acisindan hem de
egitim diizeyi acisindan farkliliklar bulunmaktadir. Ayri-
ca, ilerleyen kugaklarda genellikle aile iiyelerinin egitim
diizeyleri yiikselmekte ve 6zellikle yonetim ile finans-
manla ilgili yeni yontemleri uygulama konusunda aktif
girisimde bulunma egilimde olduklarini sylemek miim-
kiindiir.”” S6z konusu girisimlerin bagariya ulagabilmele-
riise ancak kurumsallagma ile miimkiin olabilecektir.

Ailenin kurumsallagmasi ve aile sirketlerinin kurum-
sallagmasi her zaman ayni anlami tasimamaktadir. Aile
sirketlerinin kurumsallagmasi, kurumun igleyisi ve
stirdiiriilebilirligi ile ilgilidir. Ailenin kurumsallagmasi
ise, aileyi olugsturan bireylerin girket ile iligkilerini dii-
zenleyen bir yapinin yazil olarak belirlenmesi ile ilgili-
dir. i§letmelerde kisiye degil modele dayali bir sistemin
olmasi gerektigini ifade eden kurumsallagsmanin temel
adimlari isletme anayasasi, profesyonellesme, etkin bir
orgiit yapisi, yetki devri, yetkilendirme, yonetim anlayi-
s1, karar verme sekli ve etkin bir iletisim sisteminin ku-
rulmasi seklinde 6zetlenebilir.®

1Rafeal La Porta, Florencio Lopez -De-Silanes
and Andrei Shleifer, “Corporate Ownership Around
the World” April 1999,The Journal of Finance,

Vol. Liv No.2, p.511.

2 irfan Yazicioglu ve Hakan Kog,

“Aile isletmelerinin Kurumsallasma Diizeylerinin
Belirlenmesine Yonelik Karsilastirmali Bir Arastirma”,
2009, Selcuk Universitesi Sosyal Bilimler Enstitiisii
Dergisi, Vol.21, p.498

3 Yazicioglu/Kog, p.498.

4 Yazicioglu/Koc, p.498.

5 Meltem Onay Ozkaya ve Canan Muter Sengiil,
“Aile Sirketlerinde Kurumsallasma ve lkinci Kusagin

“Kurumsallasma” Konusuna Bakis Acisi”, 2006,
D.E.0.1.1.B.F. Dergisi Vol.21 No.1, by tranfer p.109,
Vera ve Dean, 2005, p.321; Ward, 1987, p.145.

6 Ozkaya/Sengl p.110.

7 Yazicioglu/Kog, p.497.

8 Soner Altas, Tiirk Ticaret Kanuna Gore Anonim
Sirketler Karsilastirmali, Aciklamali, Ornekli, 4. Baski,
Seckin Hukuk, Ankara 2013, p.378.

9 Yazicioglu/Koc, p.497.

10 Asuman Sénmez, “Kurumsal Yénetim ilkelerinin
Tirkiye'de Aile Isletmelerine Uygulanabilirligi” Maliye
Finans Yazilar, 2011, p.92, p.68.

11S6nmez, p.68.

12 Ozkaya/Sengil, p.110.

13 Yazicioglu/Koc, p.499.

14 Yazicioglu/Kog, p.500.

15 Ozkaya/Sengil, p.123.

16 Altas, p.379.

17 Ozkaya/Sengi, p.123.

18 Yazicioglu/Kog, p.500.

19 Altas, p.378.

20 Iclal Atilla, “ Aile sirketlerinde Kurumsallasma ve
Kurumsal Yonetim Uygulamalari ", Tarkmen Kitapevi,
istanbul, 2016, p.106.

21 Atilla, p.106.
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Institutionalization of family and institutionalization
of family companies do not always have the same mean-
ing. Institutionalization of family companies is related
to operation of the company and its sustainability. How-
ever, institutionalization of family is coupled with de-
termining a structure which arranges the relationship
of family members with the company in writing. The
fundamental steps of institutionalization, which states
that the system should be based on a model rather than
a person in companies, can be summarized as follows;
establishment of business constitution, achieving pro-
fessionalism, having effective organization structure,
transfer of authority, empowerment, establishment of
management understanding, establishment of decision-
making mechanism and establishment of effective com-
munication system.'®

B. Scope

While drafting family constitutions, even if not in writ-
ing, all principles, rules, habits and values which domi-
nate the company should be taken into account for each
company, separately. In this way, even though the fam-
ily constitutions of different companies have similar
scopes, their context will differentiate and a more effec-
tive mechanism for each company will be created.” As
a matter of fact, especially the structure unique to com-
pany, organization of the administration and especially
the responsibilities of the family members to each other
are regulated with family constitutions.?®

In this direction, Atilla defines family constitutions as
follows:*

B. Kapsami

Aile anayasalar1 hazirlanirken her ne kadar yazih olarak
diizenlenmese de her bir sirket nezdinde o sirkete hakim
olan ilkeler, kurallar, aligkanliklar ve degerler goz 6niin-
de bulundurulmaldir. Bu gekilde her ne kadar farkl gir-
ketlerine ait aile anayasalarinin kapsamlari benzer olsa
de icerikleri farklilagacak ve her sirket icin daha etkili
bir mekanizma olusturulabilecektir.”” Nitekim, aile ana-
yasalari ile 6zellikle o sirkete 6zgii isleyisi, yonetiminin
yapilanmasini ve 6zellikle aile iiyelerinin birbirlerine
karg1 sorumluluklarini diizenlenmektedir.®

Bu dogrultuda, Atilla aile anayasalarim agagidaki sekilde
tanimlamigtir:*

“Genel olarak aile anayasasini; aile ve girket arasindaki
etkilesimin nasil olmast gerektigini belirten yazili kural-
lar Dbiitiinii olarak ifade etmek miimkiindiir. Bagka bir
ifadeyle aile anayasasi, aile iligkilerini orgiitsel amaclar
dogrultusunda kurumsallastirmak ve sirketin stirekliligi-
ni temin etmek amactyla yonetimle ilgili kurallart ve kar-
stlasilmast muhtemel sorunlarin nasil ¢oziilecegini iceren
yazili bir kaynaktir.”

Aile anayasas: aile sirketinin yonetilmesinde ve aile ta-
rafindan alinacak kararlara kilavuz olacak ailenin mis-
yonu, degerleri, prensipleri, rolleri ve hedeflerini icerir.
Aile anayasasinda aile malvarligina ve aile bireyleri olan
ortaklara ait yonetimsel giice, hissedar olma kogullari-
na, hisse devri ve mirasin nasil dagitilacagina, aile kon-
seyine, ailenin yonetimi ile ilgili gérev ve sorumlulukla-
ra, halefiyet planina iliskin ilkelere yer verilir.?*

1Rafeal La Porta, Florencio Lopez -De-Silanes
and Andrei Shleifer, “Corporate Ownership Around
the World” April 1999,The Journal of Finance,

Vol. Liv No.2, s.511.
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isletmelerinin Kurumsallasma Diizeylerinin
Belirlenmesine Yonelik Karsilastirmali Bir Arastirma”
,2009, Selcuk Universitesi Sosyal Bilimler Enstitiisii
Dergisi, Vol.21, 5.498

3 Yazicioglu/Kog, s.498.

4 Yazicioglu/Koc, 5.498.
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“Aile Sirketlerinde Kurumsallasma ve lkinci Kusagin
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D.E.0.1.1.B.F. Dergisi Cilt:21 Sayil, s.109'dan naklen,
Vera ve Dean, 2005, s.321; Ward, 1987, s.145.

6 Ozkaya/Sengil s.110.

7 Yazicioglu/Kog, s.497.

8 Soner Altas, Tiirk Ticaret Kanuna Gore Anonim
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Seckin Hukuk, Ankara 2013, 5.378.

9 Yazicioglu/Koc, s.497.
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17 Ozkaya/Sengil, s.123.

18 Yazicioglu/Kog, s.500.
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20 Iclal Atilla, “ Aile sirketlerinde Kurumsallasma ve
Kurumsal Yonetim Uygulamalari ”, Tarkmen Kitapevi,
istanbul, 2016, .106.

21 Atilla, s.106.
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“Generally, it is possible to state that the family constitu-
tions as set of written rules stating how the interaction be-
tween family and company should be. In other words, fam-
ily constitution is a written source which consists of rules
regarding the institutionalization of family relations in
line with organizational goals, management of the com-
pany in order to ensure the continuity of the company and
how to resolve potential problems in these regards.”

The family constitution includes the following missions:
values, principles, roles and goals of the family that will
guide the family in terms of the management of the com-
pany and decisions to be taken by the family. The family
constitution includes the principles regarding the fam-
ily’s property ownership, administrative power of the

Aile anayasalar1 hazirlanirken ilk olarak yapilmasi ge-
reken bireylerinin sirketin yénetim yapisindaki rol ve
sorumluluklarimi ve yetkilerini net olarak ortaya koy-
maktir. Bunun disinda diger bir 6nemli konu ise gelecek
nesillere devir yontemlerinin belirlenmesi ve bu siireci-
nin en azinda genel yapisinin olusturulmasidir.? Bir di-
ger unsur, aile konseyleridir. Aile konseyi iiyeleri 6zenle
belirlenmeli ve sirket yonetimi anlaminda degil aile bir-
likteligi anlaminda en ¢ok hatir1 sayilir aile iiyeleri bu
konseye dahil edilmelidir. Bu konseyin amaci, hem tiim
aile bireylerini sirket hakkinda bilgi sahibi yapmak hem
de sosyal ortamlarda aile birlikteligini devam ettirecek
platformlar hazirlamaktir.

Aile anayasas1 hukukun 6niine asla gecemez. Bu dokii-
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shareholders who are also family members, requirements
of being shareholder, share transfer and distribution of
legacy, family council, duties and responsibilities related
to the management of the family, succession plan.?

While preparing the family constitutions, explanation of
the individuals’ roles and responsibilities and authori-
ties clearly in company’s management structure should
be the first thing to be done. Apart from this, another sig-
nificant issue is the determination of the transfer meth-
ods to the future generations and creating at least the
general structure of aforementioned process.?® Another
matter is family councils. Members of family councils
should be designated carefully and the most respectable
family members not for the company management but

man, her seyden 6ncelikli olarak iyi niyet cercevesinde
sirketin 6mriinii uzatmak amach yazih olarak diizenle-
nen prensipler biitliniidiir. Aile anayasalarinda belirle-
nen kurallarin sirket esas sozlesmesine baglanmasi bu
kurallarin hukuki gecerlilik ve yaptirim kazanabilmeleri
icin uygulanan bir yéntem olarak karsimiza cikmaktadir.

Aile anayasasinda yer alan diizenlemeler {i¢ baghk altina
toplanabilecektir. Bunlar;

() Aileye iliskin diizenlemeler,
(ii) Sirkete iligkin diizenlemeler ve

(iii) Anayasaya iliskin diizenlemeler.
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for family togetherness should have seats in the family
council. Purpose of this council is to make all family
members knowledgeable with the company and pro-
vide platforms which may ensure maintenance of fam-
ily togetherness in social environments.

Family constitutions can never stand before the law.
First of all, this document is set of principles prepared
in good faith in order to extend the life cycle of the
company. Connection of rules which are articulated
under the family constitutions with the company’s ar-
ticles of association is a common applicable method in
order to ensure the legality and sanction power of the
rules under the family constitutions.

The regulations under the family constitution can be
classified under three headings. These are;

(i) Regulations regarding the family,
(i) Regulations regarding the company and
(iii) Regulations regarding the constitution.

Regulations regarding the family mostly contain mat-
ters such as family relations, fundamental values, and
social responsibility. Regulations regarding the com-
pany cover topics such as management style, stocks
and stocks’ intergenerational transfer, investment
decisions and professional management principles.
Regulations regarding the constitution are more about
purposes, scope and constitutional amendments.?*

C. Legal Nature

The family constitutions aiming to maintain the ex-
isting family members and those who join the fam-
ily by birth or through marriage, to organize the rela-
tions between themselves and with third persons and
to regulate the relation of each family member with
the company are not subject to any requirement as to
form under the Turkish law.*® Family constitutions

Aileyeiligkin diizenlemeler daha ¢ok aile iligkileri, temel
degerler ve sosyal sorumluluklar gibi konular: icermek-
tedir. Sirkete iligkin diizenlemeler ise yonetim bicimi,
hisselere ve hisselerin kugsaklar aras1 devri, yatirim ka-
rarlari, profesyonel yonetim ilkeleri gibi konular1 kap-
sar. Anayasaya iligkin diizenlemeler ise daha ¢ok amac,
kapsam, anayasa degisiklikleri gibi konulardir.>*

C. Hukuki Niteligi

Mevcut aile tiyeleri ile aileye dogum yoluyla veya evlilik
yoluyla sonradan katilan kisileri bir arada tutma, kendi
aralarindaki ve iiclincii kigiler ile aralarindaki iligkileri
diizenleme ve her bir aile {iyesinin girket ile olan iligkisi-
ni diizenlemeyi amaclayan aile anayasalari, Tiirk huku-
ku bakimindan herhangi bir sekil sartina bagh degildir.®
Aile anayasasi, Tiirk Borclar Kanunundaki sézlesme
serbestisi ilkesi cercevesinde taraflarin mutabik kalacag:
herhangi bir sekilde yapilabilmektedir. Diger bir deyisle,
aile anayasalar1 Tiir Hukukundaki atipik sézlesmeler-
dendir. Ancak, uygulama kolayligi, dogabilecek ihtilafla-
r16nleme ve olas1bir yargi siirecinde ispat rolii tasinmasi
amaciyla aile anayasalarinin yazihi olarak yapilmasi ve
bu anayasa tlizerinde mutabik kalan tiim aile iiyelerinin
imzasini tagimasi tavsiye edilmektedir.?

Aile anayasasinda belirlenen ilke ve kurallara aykir1 dav-
raniglar halinde aile anayasasina aykirilik gerekcesi ile
s6z konusu olacak yaptirimlar da yine aile anayasasinda
diizenlenmektedir.?”

Aile anayasasina iligkin diger 6nemli bir nokta, aile ana-
yasasinin sadece anayasayl imzalayan aile {iyeleri aci-
sindan baglayici oldugu, yani aile anayasasinda imzasi
bulunmayan aile tiyeleri acisindan hukuki bir baglay-
ciliginin s6z konusu olmayacagidir.?® Sirket, aile anaya-
sasinin tarafi olmadig icin herhangi bir s6zlesme ihlali
nedeniyle sirkete karsi1 herhangi biricra veya dava yonel-
tilemeyecektir.? Bununla birlikte, aile anayasasiniimza-
layan aile {iyelerinin, anlagmaya aykir1 hareket eden aile
iiyesinden/sirket ortagindan hukuki talep ve kararlagti-
rilmis ise cezai sart istemesi glindeme gelebilecektir.

22 Altas, p.378.
23 Altas, p.379.
24 Atilla, p.115.

25 Altas, p.378.

26 Altas, p.379.

28 Altas, p.378.

27 Lerzan Nalbantoglu,” Aile Anayasasi”,
Family Business Review, 2011, p.15.

29 Nalbantoglu, p. 15.
30 Nalbantoglu, p.15.
31 Attila, p.111.
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can be executed in any way so that parties would agree
within the framework of freedom of contract under
the Turkish Code of Obligations. In other words, fam-
ily constitutions are one of the atypical contracts in
the Turkish Law. However, it is recommended that the
family constitutions should be in a written form with
the signatures of all family members who agree on this
constitution, in order to ease implementation, prevent
conflicts that may arise and have a role as an evidence
in case of a possible judicial process.

In case of violation of the principles set forth in the
family constitution and acts contrary to these rules,
the sanctions due to the breach of the family constitu-
tion, shall also be articulated under the family consti-
tution.?

Another important point concerning family consti-
tution is that the family constitution binds only the
family members who have undersigned the constitu-
tion, which means that it will not bind third parties or
those who have not signed the constitution.? Since the
company is not a party to the family constitution, any
execution or lawsuit cannot be initiated against the
company due to the breach of contract.? However, in
case of a breach of the contract, the undersigned fam-
ily members will be entitled to claim compensation
and penalty from the breaching family member/share-
holder, if it is agreed under the contract.

For this purpose, if it is desired that the provisions of
the family constitution shall binding on the sharehold-
ers of the company, these provisions should be articu-
lated in detail under the shareholders Agreement to
be executed by and between the shareholders, which
is also an atypical contract. Moreover, if provisions
under the family constitution and the shareholders
agreement are desired to be binding on the company,
they shall be incorporated to the articles of association
of the company to extend permitted under the Turkish
Commercial Code.*

Bu amagcla, sirketin pay sahipleri acisindan aile ana-
yasasinda yer alan hiikiimlerin baglayici olmasi isten-
mekte ise, pay sahipleri arasinda yapilan ve yine atipik
bir sézlesme olan Hissedarlar Sézlesmesinde dnemli
goriilen bu hiikiimlerin detaylandirilarak diizenlenmesi
gerekmektedir. Ayrica, aile anayasasinda ve hissedar-
lar s6zlesmesinde mevcut olan ve sirketi de baglamasi
istenilen hiikiimler var ise bu hiikiimler Tiirk Ticaret
Kanunu'nun izin verdigi 6l¢iide sirket ana s6zlesmesine
yansitilmalidir.®

Aile anayasasinin olusturulmasina karar verilmesini
miiteakip aile anayasas1 hazirlanirken aile iiyeleri, aile
iiyesi olmayan sirket ortaklari, yoneticiler, yonetim
kurulu {iyeleri ve ¢aliganlar ile goriisiilmesi, béylelikle
sirkete ve yapisina iligkin bilgilerin toplanmasi 6nem
tagimaktadir. Aile anayasasim1 hazirlayacak kisilerin
kimler olacagi konusunda herhangi bir diizenleme bu-
lunmamakla birlikte, aile sirketinin pay sahiplerinin bu
konuda yetkin olsalar bile objektif olamamalari ihtima-
line binaen aile anayasasinin aile bagi bulunmayan pro-
fesyonel bir ekip tarafindan hazirlanilmasi 6nerilmekte-
dir. ®

V. SONUC

Aile anayasalar1 her ne kadar mevzuatta diizenlenme-
mis olsa da uygulamada biiyiik bir 6nem tagimaktadir-
lar. Tiirkiye’de ve diinyada yaygin olan sirket yapilanma-
larinda aile sirketlerinin rolii ¢cok biiyiiktiir. Dolayisiyla,
aile sirketlerinin siirdiiriilebilirligi ve verimliligi hem
kendileri i¢cin hem de ekonomiler i¢in énemli bir yere
sahiptir. Bu dogrultuda, kurumsallagsma ve kurumsal-
lagmanin ilk basamag olarak aile anayasalarinin hazr-
lanmasi giindeme gelmektedir. Yukarida da belirtildigi
lizere, aile anayasalariin baglayiciligl ve uygulanmasi
konusunda ¢esitli sorunlar glindeme gelebilse de uygu-
lamada yapilacak olan diizenlemeler ile bu sorunlar be-
lirli bir oranda agilabilmektedir. B

22 Altas, s.378.
23 Altas, 5.379.
24 Atilla, s.115.

25 Altas, 5.378.

26 Altas, 5.379.

28 Altas, s.378.

27 Lerzan Nalbantoglu,” Aile Anayasas!”,
Family Business Review, 2011, s.15.

29 Nalbantoglu, s. 15.
30 Nalbantoglu, s.15.
31 Attila, s.111.
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Following the decision regarding the preparation of the
family constitution while drafting the family constitu-
tion, it is important to have meetings with the family
members, the shareholders of the company who are not
family members, managers, members of the board of
directors and employees, hereby to collect information
about the company and its structure. Even though there
is no provision regarding the persons who are able to
prepare a family constitution, it is recommended that
the family constitution should be prepared by a profes-
sional team with no family ties due to the possibility that
the shareholders of the family companies may not be ob-
jective even if they are competent in such matter.®
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