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ABSTRACT

Since the jurisdiction of ICSID, which was es-
tablished under the Convention on the Settle-
ment of Investment Disputes between States
and Nationals of Other States, does not cover
all kind of disputes arising from international
investments, in order to resolve a dispute it
is required to meet with some of the criteria
regarding jurisdiction. Such criteria are classi-
fied as (i) condition of consent, (i) jurisdiction
ratione personae and (jii) jurisdiction ratione
materiae. Within this scope, one of the most
important dispute issues arising from deter-
mining the jurisdiction ratione materiae is the
scope of the term “investment”. Since such
term is not defined under Convention on the
Settlement of Investment Disputes between
states and Nationals of Other States, whether
the commercial activities in the concrete case

OZET

Devletler ve Diger Devlet Uyruklari Arasindaki
Yatinm Uyusmazliklan Cézim Stzlesmesi cer-
cevesinde kurulan ICSID'in yetkisi, uluslararasi
yatirimlardan kaynaklanan her tdrlt uyusmaz-
g1 kapsamadigindan, bir uyusmazligin ICSID
tarafindan coztimlenebilmesi icin yetkiye iliskin
bazi kriterlerin karsilanmasi gerekmektedir.
S6z konusu kriterler; (i) nza sart, (ii) kisi baki-
mindan yetki ve (iii) konu bakimindan yetki sek-
linde siniflandirimaktadir. Bu kapsamda, konu
bakimindan yetkinin var olup olmadigl tespit
edilirken gindeme gelen en 6nemli tartisma ko-
nularindan biri yatirm kavraminin kapsamidir.
Devletler ve Diger Devlet Uyruklari Arasindaki
Yatinm Uyusmazliklari Coziim Sézlesmesinde
yatirim kavrami tanimlanmadigindan, uluslara-
rasl yatinm anlasmalarinda, doktrinde ve em-
sal kararlarda ortaya konan kriterler vasitasiy-
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constitute an investment which falls within the
jurisdiction of ISCID is determined through the
instrumentality of criteria which were set out
by international investment treaties, the doc-
trine and precedent. During the determina-
tion of jurisdiction process, together with the
generally accepted criteria for an investment
which have been set out by the Salini case, the
presence of an investment under the principle
of good faith is also taken into consideration by
the tribunals as an additional criterion. As such,
the Phoenix case is one of the most important
cases on the principle of good faith. Despite
the fact that the investment criteria were ful-
filled in the present case, the arbitral tribunal
concluded that principal of good faith had been
violated and decided that it had no jurisdiction
due to the absence of a protected investment.

KEYWORDS: [CSID, ICSID Convention,
International Center for Settlement of Invest-
ment Disputes, Investment Arbitration, Phoe-
nix Case, Salini Test, Principle of Good Faith

I. INTRODUCTION

NTERNATIONAL CENTER FOR SETTLEMENT OF INVESTMENT
Disputes (“ICSID”), which has been established
under Convention on the Settlement of Investment
Disputes between States and Nationals of Other
States (“ICSID Convention”) which was entered
into force in the year of 1996, aims to resolve the

disputes between foreign investors and host states by

arbitration. However not all kind of disputes are covered

under the jurisdiction of ICSID, therefore in order for a

dispute to be resolved under ICSID, some criteria as to

the jurisdiction is required to be fulfilled. The jurisdic-

tion criteria which need to be fulfilled under Article 25

of the ICSID Convention are classified as (i) condition

of consent, (ii) jurisdiction ratione personae and (iii) ju-
risdiction ratione materiae. Nevertheless, it is observed
that several problems occur in terms of the aforesaid ju-
risdiction criteria during the determination of jurisdic-
tion of ICSID. Since the tribunals in ICSID arbitration
have been vested with the authority to determine their
jurisdiction for examining the dispute in the present
case (competence-competence rule), the tribunals de-

la, somut olaydaki ticari faaliyetlerin ICSID'in
yetkisine giren bir yatinm teskil edip etmedigi
tespit edilmektedir. Bu cercevede, yetki ince-
lemesi asamasinda, Salini davasinda ortaya
konan genel kabul gdrmus yatirm kriterlerine
ek olarak, yatirimin iyiniyet ilkesi cercevesinde
yapllmis olmasi da, hakem heyetleri tarafin-
dan gozetilen ek bir kriter haline gelmistir. Bu
baglamda iyiniyet kriterine iliskin en énemli da-
valarda biri Phoenix davasidir. Somut olayda
yatinm kriterlerinin karsilanmasina ragmen,
ivinivet ilkesine aykiri hareket edildigi sonucu-
na ulasan hakem heyeti, korunan bir yatirimin
s6z konusu olmadigl gerekcesiyle yetkisizlik
karari vermistir.

ANAHTAR KELIMELER: ICSID, ICSID
Stzlesmesi, Uluslararasi Yatirnim Uyusmazlikla-
rinin Coztmu Merkezi Yatinm Tahkimi, Phoenix
Davasi, Salini Testi, lyiniyet Kriteri

1. GiRIS

966 YILINDA YURURLUGE GIiREN DEVLETLER VE DiGER

Devlet Uyruklar1 Arasindaki Yatirirm Uyusmaz-

liklar1 Coziim S6zlesmesi (“ICSID Sozlesmesi”)

kapsaminda kurulan Uluslararas: Yatirim Uyus-

mazliklarinin Coziimi Merkezi (“ICSID”), ya-

banci yatirimecilar ile ev sahibi devletler arasinda
ortaya cikacak uyusmazlhklarin tahkim yoluyla ¢6ziimii-
nii amaclamaktadir. Ancak her tiirlii yatirim uyusmazh-
81 ICSID’in yetkisi dahilinde olmayip, bir uyusmazhigin
ICSID tarafindan ¢6ziimlenebilmesi icin yetkiye iligkin
bazi kriterlerin karsilanmas1 gerekmektedir. ICSID
Sozlesmesi’nin 25. maddesi ¢ercevesinde kargilanmasi
gereken yetki kriterleri; (i) riza sarti, (ii) kisi bakimin-
dan yetki ve (iii) konu bakimindan yetki seklinde simif-
landirilmaktadir. Ne var ki ICSID’in yetkisinin tespiti
agamasinda, anilan yetki unsurlari bakimindan bir
takim sorunlarin ortaya cikti1 goriilmektedir. ICSID
tahkiminde hakem heyetleri, dava konusu uyusmazhg:
incelemeye yetkili olup olmadiklar: konusunda hiikiim
verme yetkisiyle (competence-competence kurali) do-
natilmis olduklarindan, hakem heyetleri yetki incele-
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termine whether the criteria mentioned above are pre-
sent in the concrete case by examining the jurisdiction.

The required conditions for presence of jurisdiction
ratione materiae, are (i) a legal dispute, (ii) the dispute
arising from an investment transaction and (iii) a direct
relationship between the relevant investment and the
dispute. As these conditions would be analyzed in de-
tails in the following sections, one of the most important
issues arising from establishment of jurisdiction ratione
materiae is the scope of investment. Since the definition
of investment is not found under the ICSID Convention,
it is determined whether there is an investment which
falls within the jurisdiction of ICSID in the present case
through the criteria which were set out by international
investment treaties, the doctrine and precedent. In this
context, in addition to the generally accepted criteria for
investment in practice, the presence of an investment

mesi yaparak yukarida sayilan unsurlarin somut olayda
mevcut olup olmadigini tespit etmektedir.

Konu bakimindan yetkinin varlig: icin gerekli kosullar
() uyusmazhigin hukuki olmasi, (ii) uyusmazhigin yati-
rim isleminden kaynaklanmasi ve (iii) s6z konusu yati-
rim ile uyusmazlhk arasinda dogrudan bir iligki olmasi
seklinde siralanmaktadir. Bu unsurlar ilerleyen boliim-
lerde detayh olarak incelenecek olmakla birlikte, konu
bakimindan yetkinin var olup olmadig tespit edilirken
giindeme gelen en 6nemli tartigma konularindan biri
yatirim kavraminmin kapsamidir. Yatirim kavraminin
tanimi ICSID Sézlesmesinde yer almadi§indan, ulus-
lararasi yatirim anlagmalarinda, doktrinde ve emsal ka-
rarlarda ortaya konan kriterler vasitasiyla, somut olayda
ICSID’in yetkisi dahilinde bir yatirim olup olmadig: tes-
pit edilmektedir. Bu ¢ercevede, uygulamada genel kabul
gormiig kriterlere ek olarak, ICSID’in yetkisinin tespit
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under the principle of good faith is taken into consid-
eration as an additional criterion by the arbitral tribu-
nals during the examination of jurisdiction. As such, the
Phoenix case is one of the most important cases on the
principle of good faith.

Within this framework, occurrence of ICSID arbitra-
tion, trial phases and its practice around the world will
be discussed under the first section of our study. In the
second section, Salini test will be examined in terms
of the criteria taken into consideration during the de-
termination of jurisdiction of ICSID and especially ju-
risdiction rationa materiae. In the last section of our
study, principle of good faith will be discussed within the
framework of the Phoenix case.

Il. ICSID ARBITRATION
A. Establishment of ICSID
It is argued that the establishment of a process for an

impartial settlement of investment disputes and found-
ing a legal basis for this process to support the flow of

edilmesi agsamasinda, iyiniyet ilkesi ¢ercevesinde yapil-
mug bir yatirimin mevcudiyeti de hakem heyetleri tara-
findan gozetilen ilave bir kriter haline gelmistir. Bu bag-
lamda iyiniyet kriterine iligkin en 6nemli kararlardan
biri Phoenix davasidir.

Bu ¢ercevede, ¢calismamizin ilk béliimiinde ICSID tah-
kiminin ortaya cikisi, yargilama agamalari ve diinyadaki
uygulamasi ele almacaktir. Ikinci boliimde ICSID’in yet-
kisinin belirlenmesinde dikkate alinan kriterler ve 6zel-
likle konu bakimindan yetki cercevesinde Salini testi in-
celenecektir. Calismamizin son béliimiinde ise Phoenix
davasi cercevesinde iyiniyet kriteri ele alinacaktir.

II. ICSID TAHKIMi

A. ICSID’in Kurulusu

Yatirim uyusmazlhiklariin tarafsiz ¢éziimiine yonelik
bir siire¢ olugturmanin ve bu siirecin uluslararasi 6zel
yatirimlarin akigini desteklemek i¢in hukuksal bir altya-
piya dayandirilmasinin uluslararasi yatirimlar: giiclen-
dirmek adina faydal olacag diisiiniilmiistiir. Bu sekilde,
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international private investments will be beneficial to
strengthen the international investments. In this way, it
was foreseen that setting foreign investors free from fear
of political risks, is possible by splitting matter of dis-
putes from the local jurisdiction and political pressures.!
By taking abovementioned reasons into consideration,
with the purpose of adopting measures for easing and
improving the flow of international capital to the devel-
oping countries, a movement was started by the World
Bank to develop proper instruments for the settlement
of disputes arising from foreign investments,* and con-
sequently, Convention on the Settlement of Investment
Disputes between States and Nationals of Other States
which is also called as Washington Convention entered
into force in 14 October 1966. Turkey had signed the
ICSID Convention on 24 June 1987 and officially be-
came a party on 2 April 1989. Pursuant to the second
paragraph of Article 1 of the ICSID Convention, Inter-
national Center for Settlement of Investment Disputes
aims to provide facilities for conciliation and arbitration
of investment disputes between contracting states and
nationals of other contracting states.

B. ICSID Practice Around the World

From the year of1966 to the present, 767 arbitration cas-
es were brought before ICSID in total. 259 of such cases
are still in progress while 495 cases were concluded. Ad-
ditionally, there is no information published by ICSID as
to other 13 cases. Statistically, approximately 65% of the
ICSID cases were concluded and when the awards are
considered, it is observed that 180 cases were concluded
in favor of the host country whereas 132 cases were con-
cluded in favor of the investor.

Under the 495 concluded cases, 12 of them were decided
as not in favor of any of the parties therefore there is no
damage suffered by the parties although there is liability.
Additionally, it is possible for the parties to reach a settle-
ment by themselves during the arbitration process and
therefore the parties settled in 121 cases and ended the
proceedings with consensus. Lastly, it is observed that
the judgement of nolle prosequi was reached in 50 cases.®

C. Phases of ICSID Proceedings

Inorder to start an arbitration process before ICSID, the
application must be submitted in writing to the General
Secretariat of ICSID. The documents in the application
must clearly state (i) the addresses of all parties, (ii)

uyusmazliklarin konularim yerel yargidan ve politik
baskilardan ayirarak, yabanci yatirimecilar: politik risk
korkusundan kurtarmanin olanakli olacagr ongoriil-
miigtiir.' Bu nedenler géz 6niinde bulundurularak ulus-
lararas1 sermayenin gelismekte olan {ilkelere akigini
gelistirmek ve kolaylastirmak icin tedbirler almak ama-
ciyla, yabanci yatirimlardan kaynaklanan uyusmazlikla-
rin ¢oziimiinde uygun araclar gelistirmek {izere Diinya
Bankasi tarafindan ¢alisma baglatilmig® ve nihayetinde,
Washington Konvansiyonu olarak da anilan Devletler ve
Diger Devlet Uyruklar: Arasindaki Yatirim Uyusmazlhik-
lar1 Cozlim Sozlesmesi 14 Ekim 1966 tarihinde yiirtirlii-
ge girmistir. Tiirkiye ise 24 Haziran 1987 tarihinde IC-
SID Sozlesmesini imzalamig ve 2 Nisan 1989 tarihinde
resmen taraf olmugtur. Uluslararas1 Yatirim Uyusmaz-
hiklarinin Coziimii Merkezi, ICSID Sézlesmesinin 1.
maddesinin 2. bendi uyarinca, taraf devletler ile diger
taraf devlet uyruklar1 arasindaki yatirim uyusmazlikla-
rinin uzlagtirma ve tahkim yollar: ile ¢6ziimi icin ola-
naklar saglama amacini tagimaktadir.

B. Diinya’da ICSID Uygulamasi

1966 yilindan giintimiize kadar ICSID nezdinde top-
lam 767 tahkim davas: acilmigtir. Bu davalardan 259°u
hali hazirda devam etmekte olup, 495 dava ise hitkme
baglanmigtir. 13 dava hakkinda ise ICSID tarafindan
yaymlanan herhangi bir bilgi bulunmamaktadir. Ista-
tistiki olarak ICSID nezdindeki davalarin yaklagik %65’i
sonuclanmisg olup, alinan kararlar degerlendirildiginde,
180 davanin ev sahibi iilke lehine sonuglandigi, 132 da-
vadaise yatirimci lehine hiikiim verildigi goriilmektedir.

Sonuclanan 495 davadan 12’sinde herhangi bir taraf
lehine karara hitkmedilmemis olup sorumlulugun var
oldugu ancak zararin olmadigina karar verilmigtir. Ay-
rica taraflarin dava siiresi icerisinde kendi aralarinda
anlasmaya varabilmesi miimkiin olup, 121 davada sulh
olunmus ve taraflar ortak mutabakat ile davayi sonlan-
dirmislardir. Son olarak, 50 dava hakkinda takipsizlik
karar1 verildigi goriilmektedir.?

C. ICSID Yargilamasinin Asamalari

ICSID nezdinde bir tahkim yargilamasimin baglamasi
icin, tahkim bagvurusunun yazili olarak ICSID Genel
Sekreterligime sunulmasi gerekmektedir. Bagvuruda
yer alan belgeler, (i) tiim taraflar1 ve adreslerini, (ii) ta-
raflarin tahkime iligkin rizalarim ve (iii) uyusmazlhk
konusunu agikca belirtmelidir. Tlk agama olarak Genel
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parties’ consent regarding the arbitration, and (iii) the
dispute. As the first phase, the General Secretariat ex-
amines the application in the framework of the above-
mentioned elements to determine whether the dispute
is within the jurisdiction of ICSID, and decides to ac-
cept the application in the presence of these elements.
Following the referred decision, an arbitral tribunal is
formed according to the procedural rules or the agree-
ment between the parties.*

The arbitral tribunal is entitled to decide whether the
dispute is within the jurisdiction of ICSID. Article 25 of
the ICSID Convention® explains the fundamental juris-
diction of ICSID. As understood from the content of the
specified article, the preconditions for the presence of
the jurisdiction of ICSID on a dispute are; jurisdiction ra-
tione personae, jurisdiction ratione materiae and the ex-
isting consent of the parties. Designation of jurisdiction is
going to be discussed in detail under the second section.

If the dispute is decided by the arbitral tribunal to be
within the jurisdiction of ICSID, the dispute is carried
out to the merits phase. Otherwise, the arbitration pro-
cess ends in favor of the defendant country with the de-
cision of lack of jurisdiction.

Following the completion of the trial, the dispute is con-
cluded on the merits by the award of the arbitral tribu-
nal. After this stage, under the ICSID Convention, there
is no court of appeals to which the parties could apply
against the award and local courts do not have any au-
thority over such award.® However, if one of the parties
seeks the annulment of the award by claiming one or
more of the reasons for annulment under Article 52 of
the ICSID Convention, an ad hoc committee is formed
and such tribunal is entitled to annul the award.

lil. DETERMINATION OF JURISDICTION

In order for an arbitral tribunal to examine a dispute on
its merits, firstly it must be determined that whether
ICSID has jurisdiction over the dispute. The issue of
jurisdiction can be examined by the arbitral ¢tribunal ex
officio or upon the objection of one of the parties. At this
stage, it is necessary to raise an objection to the jurisdic-
tion and draw the attention of the arbitral tribunal on
the jurisdiction.’

The issue of jurisdiction is regulated under Article 25 of
the ICSID Convention and such article focuses on three

Sekreterlik, uyusmazligin ICSID’in yarg yetkisi dahilin-
de olup olmadigini tespit etmek {izere, yapilan bagvuru-
yuyukarida belirtilen unsurlar ¢ercevesinde incelemek-
te ve bu unsurlarin varligi halinde bagvurunun kabuliine
karar vermektedir. Amilan karar: takiben, usul kurallar:
cercevesinde veya taraflar arasindaki anlagma cerceve-
sinde hakem heyeti olusturulur*

Hakem heyeti, dava konusu uyusmazhigin ICSID’in yet-
kisi dahilinde olup olmadig1 hususunda karar vermeye
yetkilidir. ICSID Sézlesmesi'nin 25. maddesi,® ICSID’in
asli yarg1 yetkisini aciklamaktadir. Madde iceriginden
anlasildig izere ICSID’in bir uyusmazlik {izerinde yar-
g1 yetkisinin dogmas icin gerekli olan énkosullar; kisi
bakimindan yarg: yetkisinin olmasi, konu bakimindan
yargl yetkisinin olmasi ve taraflarin rizasinin olmasidir.
Yarg1 yetkisinin belirlenmesi hususu, ikinci boliimde
detayli olarak ele alinacaktir.

Hakem heyeti tarafindan dava konusu uyusmazhigin
ICSID’in yetkisi dahilinde olduguna hitkmedilmesi du-
rumunda uyusmazhifin esastan incelenmesi agamasina
gecilmektedir. Aksi takdirde tahkim siireci yetkisizlik
karari ile davali iilke lehine sona ermektedir.

Yargilama siirecinin tamamlanmasim takiben, hakem
heyetinin hiitkmii aciklamasi ile birlikte uyusmazlik
esastan sonuclandirilmis olmaktadir. Bu asamadan son-
raICSID Sozlesmesi cercevesinde, taraflarin karara kar-
s1 gidebilecekleri bir temyiz mahkemesi ve yerel mah-
kemelerin karar {izerinde iradesi s6z konusu degildir.°®
Ancak taraflardan birinin, ICSID So6zlesmesinin 52.
maddesinde sayllan bozmaya iligkin nedenlerden birini
veya birkacini 6ne siirerek kararin bozulmasini talep et-
mesi halinde, bir ad hoc komite kurulmakta ve bu komi-
te s6z konusu karar1 bozabilmektedir.

ll. YETKININ BELIRLENMESI

Hakem heyetinin bir uyusmazlig) esastan inceleyebil-
mesi icin, 6ncelikle dava konusu uyusmazhk iizerinde
ICSID’in yetki sahibi olup olmadig tespit edilmelidir.
Yetki meselesi hakem heyetince kendiliginden incelene-
bilecegi gibi, taraflardan birinin itirazi iizerine de deger-
lendirilebilmektedir. Bu agamada yetki itirazi yapilmasi
ve heyetin dikkatinin yetki unsuru iizerine cekilmesi
o6nemli goriillmektedir.”

Yetki konusu ICSID Sézlesmesi'nin 25. maddesinde dii-
zenlenmis olup temel olarak ti¢c unsur {izerinde durul-
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fundamental elements: (i) consent of the parties, (ii) ju-
risdiction ratione personae and (iii) jurisdiction ratione
materiae. In this section, these three conditions will be
examined in detail.

A. Consent of the Parties

Article 25 of the ICSID Convention binds the jurisdic-
tion of ICSID to the condition of written consent of both
parties. Consent for future disputes can be granted viaan
arbitration clause in a contract or an independent arbi-
tration agreement. In addition, the parties can give their
consent before or after the dispute.® In other words, the
parties are able to present their consents through cor-
respondences after the occurrence of the dispute and
to recognize the jurisdiction of ICSID over the dispute.
The condition of consent is also deemed to have been
fulfilled through a provision, regarding the arbitrating
future disputes, in a contract between the investor and
the host country where the investment has been made.
In this way, the parties are deemed to consent to settle
the disputes through conciliation or arbitration before
ICSID.? Such a provision may also be incorporated in a

maktadir: (i) taraflarin rizasi, (ii) kisi bakimindan yetki
ve (iii) konu bakimindan yetki. Bubéliimde, bu {i¢ unsur
detayli olarak incelenecektir.

A. Taraflarin Rizasi

ICSID Sozlegmesinin 25. maddesi ICSID’in yarg: yetki-
sini her iki tarafin yazili rizas1 sartina baglamigtir. Riza
belli bir konuda gelecekte cikabilecek uyusmazhklar
icin 6nceden bir sézlesme icerisindeki tahkim gsartiile ya
da bagimsiz bir tahkim s6zlesmesi ile verilebilmektedir.
Ayrica taraflar bu rizay1 uyusmazliktan énce veya son-
ra verebilirler.® Bagka bir ifadeyle, taraflar uyusmazlik
ortaya ciktiktan sonra yapilan yazigmalar suretiyle riza-
larimi sunabilmekte ve uyugmazlik konusunda ICSID’in
yetkisini tanmiyabilmektedirler. Yatirimin yapildig1 ev
sahibi devlet ile yatirimc1 arasinda akdedilen bir s6zles-
mede diizenlenen, gelecekte olusabilecek uyusmazlikla-
rin tahkime gétiiriilmesine iligkin bir hiikiim ile de ri1za
sart1 yerine getirilmis sayilmaktadir. Zira bu sekilde de
taraflar uyusmazliklarin ICSID nezdinde uzlastirma ya
da tahkim yoluyla ¢6ziimiine riza géstermis kabul edil-
mektedir.’ Bu yondeki bir hiikmiin, ev sahibi devlet ve
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bilateral investment treaty between the host state and
another state of which the investor is a national. For in-
stance, the PSEG/Konya Ilgin case,’® which is the first
ICSID case against Turkey, was brought on basis of the
Treaty Concerning the Reciprocal Encouragement and
Protection of Investments between Turkey and the
United States." To summarize, most of the regional in-
vestment treaties and bilateral investment treaties con-
tain provisions for the settlement of disputes through
arbitration. Finally, it is also possible that the consent of
a contracting state may be granted through the laws on
encouragement of investment.'

B. Jurisdiction Ratione Personae

The definitions of the terms “investor” and “host state”
are directly related to the jurisdiction ratione personae
because of the condition that the dispute to be settled
should arise between the investor and the host state, as
per the ICSID Convention. Therefore, it would be useful
to examine the definitions given under the ICSID Con-
vention. Pursuant to Article 25, the investor, whether a
natural or juridical person, must be national of a country
which is a party to the ICSID Convention. Furthermore,
the investor must not be a national of the host state.

If an individual has a dual citizenship, even if there is no
effective citizenship since one of the citizenships is in the

yatirimeinin mensup oldugu devlet arasinda yer alan bir
iki tarafli yatirim anlasmasinda da yer alabilmektedir.
Ornegin Tiirkiye aleyhine acilms ilk ICSID davasi olan
PSEG/Konya Ilgin davasy® Tiirkiye ile ABD arasinda
akdedilmis Yatirimlarin Kargilikli Korunmasi ve Tes-
viki Anlagsmasr’na istinaden acilmigtir." Bir genelleme
yapilmasi gerekirse, cogu bolgesel ve iki tarafl yatirim
anlagmasi, uyusmazhklarin tahkim yolu ile ¢oziimiine
yonelik maddeler icermektedir. Son olarak, akit devlet
tarafindan verilen rizanin yatirimin tesviki icin cikari-
lan kanunlar araciligi ile verilmesi de miimkiindiir."?

B. Kisi Bakimindan Yetki

ICSID Sozlesmesi uyarinca, ¢oziimlenecek uyusmaz-
Iigin yatirimer ve ev sahibi devlet arasinda gercekles-
mesi sartindan dolayl, yatirnmei ve ev sahibi devlet
tamimlarimin kisi bakimindan yarg: yetkisiyle dogru-
dan ilgisi bulunmaktadir. Bu nedenle, ilk olarak ICSID
Sozlesmesi'nde verilen tamimlarin incelenmesinin fay-
daliolacag: diisiiniilmektedir. Madde 25 uyarinca gercek
ya da tiizel kisilik sahibi yatirimel, ICSID Sézlesmesine
taraf devletin uyrugunda olmalidir. Ek olarak yatirim-
cinn, ev sahibi devletin uyruklugunu tagimiyor olmasi
gerekmektedir.

Bireyin cifte vatandas olmasi durumunda, vatandaghk-
lardan birisi ev sahibi devlet nezdinde ise, etkin bir va-
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host state, it is considered that the investor cannot fulfil
the “foreign investor” condition.”® The concept of effec-
tive citizenship is used to describe the country with which
the persons with dual citizenship are more closely related.

In terms of juridical person, it is important to examine
the Article 25 in detail. By virtue of its wording, para-
graph (b) of Article 25/2™ ensures that foreign invest-
ments carried out by means of a locally incorporated
companies are not excluded from the scope of ICSID. To
overcome the issue of juridical person’s nationality, in
the determination thereof, ICSID takes the place of reg-
istry of the company or the workplace as a basis.”® In this
case, how bilateral investment treaties define the ju-
ridical person investor gains great importance. In many
cases, the arbitral tribunal determined the nationality of
the juridical person investor by prioritizing the defini-
tions in bilateral investment treaties. '

In some bilateral treaties, measures are taken to prevent
the investment from shifting to a different country for
profit purposes; a real economic relationship is sought
between the relevant state and the company. In those
agreements, a strong bond with financial essence is
sought between the company and the state of which the
citizenship was claimed, and this bond is assessed by the
operations carried out in that state or the effects of the
citizens of the relevant state on the company. 7

tandaglik s6z konusu olmasa bile, yatirimcinin yabanci
yatirimer sartim gerceklestiremedigi kabul edilmekte-
dir.”® Etkin vatandaghk kavramu, cifte vatandaglik sahibi
olan kisilerin hangi {ilke ile daha siki iligki icerisinde ol-
dugunu ifade etmek icin kullanilmaktadir.

Tiizel kisi yatirimer bakimindan ise, 25. maddenin de-
tayli incelenmesi 6nem tagimaktadir 25. maddenin (b)
bendinin' lafzi1 yerel olarak kurulmusg sirketler vasita-
styla gerceklestirilen yabanci yatirimlarin ICSID kapsa-
m1 disinda kalmamasini saglamaktadir. ICSID, tiizel ki-
sinin uyrugunu belirleme sorununu iistesinden gelmek
icin, isyerinin ya da sirketin kayit yerini temel almakta-
dir.”® Bu durumda ikili yatirim s6zlesmelerinin tiizel kisi
yatirimery: nasil tanimladig biiyiik &nem tasimaktadir.
Bircok davada hakem heyetleri ikili yatirim sézlesme-
lerinde yer alan tanimlar 6n planda tutarak yatirime:
tlizel kisinin uyrugunu belirlemigtir.*®

Baz ikili s6zlesmelerde yatirimin ¢ikar amach farklh bir
iilkeye kaymasini engellemek icin dnlemler 6ngoriil-
mekte olup, s6z konusu taraf devlet ile sirket arasinda
gercek bir ekonomik iligki aranmaktadir. Bu tip s6z-
lesmelerde sirket ile uyrugu oldugu iddia edilen devlet
arasinda ekonomik 6z iceren saglam bir bag aranmakta
ve bu bag o devlette gosterilen faaliyet veya yurttaglarin
sirket {izerindeki etkileri ile degerlendirilmektedir.””
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C. Jurisdiction Ratione Materiae and Salini Test

Pursuant to the Article 25 of the ICSID Convention, the
jurisdiction of ICSID extends to any legal dispute aris-
ing directly out of an investment. For this reason, IC-
SID’s jurisdiction over a case requires three elements in
terms of ratione materiae; namely, (i) the dispute needs
to be alegal dispute, (ii) the dispute must arise out of an
investment, and (iii) there must be a direct relationship
between the dispute and the investment in question.

By way of interpretation of the paragraph 1 of Article
25 of the ICSID Convention, it is inferred that a dispute
canbe considered as alegal dispute to establish jurisdic-
tion of ICSID if it includes a legal right or responsibility,
or includes compensation for a breach of legal respon-
sibility. For this reason, political, economic, financial or
commercial disputes are excluded from the scope of IC-
SID adjudication.’® Other elements are that the dispute
must arise directly from an investment and there must

C. Konu Bakimindan Yetki ve Salini Testi

ICSID Sozlesmesinin 25. maddesi uyarmca ICSID’in
yargl yetkisi dogrudan yatirimdan kaynaklanan uyus-
mazliklar kapsamaktadir. Bu nedenle ICSID’in yarg:
yetkisi konu bakimindan {i¢ 6nkosul icermektedir. Bu
6n kosullar; (i) uyusmazhgin hukuki olmasi, (i) uyus-
mazhigin yatirim isleminden kaynaklanmasi ve (iii) s6z
konusu yatirim ile uyusmazlik arasinda dogrudan bir
iligki olmasidir.

ICSID Sézlesmesi'nin 25. maddesinin 1. fikras1 yorum-
landiginda, ICSID’in yarg: yetkisinin olusabilmesi i¢in
uyusmazligin, bir yasal hak ya da sorumlulugu icerdigi
veya bir yasal sorumluluk ihlalinin tazminini icerir ni-
telikte oldugu surette hukuki uyusmazlik olarak kabul
edilebilecegi anlamina ulagilmaktadir. Bu nedenle poli-
tik, ekonomik, finansal veya ticari 6zellikteki uyusmaz-
liklar ICSID yargilamasi kapsami diginda tutulmugtur.'®
Uyusmazhigin dogrudan yatirim igleminden kaynaklan-
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be a direct link between the investment and the legal
dispute. The word “direct” stated under the Article is
interpreted by the arbitral tribunals as that the ICSID’s
jurisdiction exists where the dispute is directly arisen
from investment.” In this framework, it is important to
determine whether there is an investment, and to de-
fine investment relating to that.

To prevent restriction of competence of ICSID, it ap-
pears that investment is not defined under the ICSID
Convention. For this reason, the criteria which were
set out by bilateral or multilateral investment trea-
ties, the doctrine and precedents are important, when
the existence of an investment is determined by the
arbitral tribunals during the proceedings. In this con-
text, as stated in the Salini case which is regarded as a
precedent in terms of investment disputes, an invest-
ment infers: contribution of money or assets, a certain
duration, an element of risk and a contribution to the
economic development of the host State of the invest-
ment.?® Additionally, it is seen that the criteria such
as that the investment serving the public interest and
the investment providing know-how are emphasized.*
In this respect, it is generally accepted in other ICSID
adjudications that such criteria must exist for a trans-
action in order to be considered as an investment.?? In
addition, it appears that the above-mentioned elements
and the additional criteria such as the investor making
a commitment which could be considered as important
are adopted in the doctrine.?® It important to point out
at this stage that the examination of the existence of an
investment by adapting the criteria which were set out
in the Salini case to the present case is called as “Salini
test” in ICSID practice.

In case of that the criteria stipulated by the Salini test
are consistent with the present case, it is possible to re-
fer to an investment under ICSID. Although the arbitral
tribunals are free to take these criteria into account,
it would not be wrong to say that the Salini test is well
established in ICSID practice.>* However, a protected
investment must also exist for a dispute to be within the
jurisdiction of ICSID, in addition to the condition of an
existing investment. In other words, even if the invest-
ment subjected to the dispute fulfils the above-men-
tioned criteria, the investment must also be examined
in the context of good faith principle.

masl1ve yatirim ile hukuksal uyusmazlik arasinda dogru-
dan bir baglant1 bulunmasi ise diger sartlardir. Maddede
kullanilan dogrudan kelimesi, hakem heyetleri tarafin-
dan uyusmazhgin dogrudan yatirimdan kaynaklanmasi
halinde ICSID’in yarg: yetkisinin var oldugu seklinde
yorumlanmaktadir.’® Bu cercevede konu bakimindan
yetki incelemesi sirasinda, bir yatirimin mevcut olup
olmadiginin tespit edilmesi ve bununla baglantili olarak
yatirim kavraminin tanimi 6nem arz etmektedir.

ICSID’in yetkisinin hak kaybina sebep olacak sekil-
de smirlanmasinin 6nlenmesi maksadiyla, ICSID
Sozlesmesi'nde yatirimin tanimlanmadig gériilmekte-
dir. Bu nedenle tahkim yargilamasi sirasinda hakem he-
yetleri tarafindan bir yatirimin varhig tespit edilirken,
iki tarafli veya cok tarafli yatirim anlagsmalarinda, dokt-
rinde ve emsal kararlarda ortaya konan kriterler 6nem
arz etmektedir. Bu cercevede, yatirnm uyusmazhiklar
bakimindan emsal kabul edilen Salini davasinda belir-
tildigi {izere, bir yatirimin; maddi veya diger malvarlig
degerlerine iligkin katki, belli bir siireklilik, risk ve ev
sahibi iilke ekonomisinin gelismesine katki unsurlarim
icermesi gerekmektedir.*® Buna ek olarak, ayni kararda
yatirimin kamu yararina yonelik olmasi ve know-how
transferi gibi kriterlerin vurgulandigi da goériilmekte-
dir.* Bu dogrultuda, diger ICSID yargilamalarinda da
agirlikl olarak, bir islemin yatirim olarak kabul edilebil-
mesi icin bu gibi kriterlerin mevcut olmasi gerektigi ka-
bul edilmektedir.?? Ayrica, doktrinde de yukarida anilan
unsurlarin benimsendigi ve yatirimcinin 6nemli sayila-
bilecek bir taahhiitte bulunmasi gibi ilave kriterler geti-
rildigi goriilmektedir.?® Bu noktada belirtmek gerekir ki,
Salini davasinda ortaya konan kriterlerin somut olaya
uyarlanmasi suretiyle bir yatirimin var olup olmadigina
iligkin inceleme yapilmasi, ICSID uygulamasinda “Sali-
ni testi” olarak adlandirilmaktadir.

Salini testi ile ortaya konan kriterlerden somut olaya
uygun diigsenlerin mevcut olmasi halinde, ICSID kapsa-
minda bir yatirimin varhigindan s6z etmek miimkiindiir.
Her ne kadar hakem heyetleri bu kriterleri esas alma
konusunda serbest olsa da, ICSID uygulamasinda Salini
testinin yerlesmis oldugunu séylemek yanlis olmaya-
caktir.** Ancak bir uyusmazligin ICSID’in yarg: yetkisi
dahilinde olmasi icin, bir yatirimin mevcut olmasi sar-
tina ek olarak, korunan bir yatirimin mevcut olmasi da
gerekmektedir. Bagka bir ifadeyle, dava konusu uyus-
mazligin temeli olan yatirim yukarida sayilan kriterleri
karsilasa dahi, s6z konusu yatirimin iyi niyet kurah cer-
cevesinde de incelenmesi gerekmektedir.
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IV. GOOD FAITH PRINCIPLE AND PHOENIX CASE

Principle of good faith, which is one of the basic princi-
ples of law, is also essential regarding the protection of
international investments. In order to protect the trans-
actions, which have all of the elements of an investment,
in international platforms; there must be an investment
made pursuant to the good faith principle. It is seen that
the arbitral tribunals brought up this issue in many pre-
vious cases.? Undoubtedly, the Phoenix case is one of the
most notable cases relating good faith. Because the arbi-
tral tribunal concluded with a general determination to
express its duty as “ensuring that only investments that
are made in compliance with the international principle
of good faith and do not attempt to misuse the system are
protected” in the decision.?

In the present case, a company in Israel was established
with the aim of asserting certain claims in international
law which cannot be claimed under domestic law, and
this company acquired two other companies in the
Czech Republic. The arbitral tribunal concluded that
the claimant did not invest in order to develop economic
activity, but to invoke an international judicial process
against the host state.?” In this context, by ruling that the
related investment was not an investment made within
the framework of good faith and protected under the
ICSID system, the tribunal decided that it had no ju-
risdiction based on abusing of the system. The follow-
ing determination made by the arbitral tribunal draws
attention due to the importance attributed to the good
faith principle:

“States cannot be deemed to offer access to the ICSID
dispute settlement mechanism to investments not
made in good faith. The protection of international
investment arbitration cannot be granted if such pro-
tection would run contrary to the general principles of
international law, among which the principle of good
faith is of utmost importance.”*®

When the decision given by the arbitral tribunal is exam-
ined, it is seen that the Salini test was applied in order to
establish whether there is an investment in the present
case. In this context, it is determined that the four essen-
tial criteria of the Salini test are (i) contribution of mon-
ey orassets, (ii) a certain duration, (iii) an element of risk
and (iv) a contribution to the economic development of
the host State where the investment were fulfilled.? In
addition, an investment made in accordance with the

IV. iYi NiYET KRITERi VE PHOENIX DAVASI

Hukukun temel ilkelerinden biri olan iyi niyet ilke-
si, uluslararas1 yatirimlarin korunmasi: konusunda da
Onem arz etmektedir. Zira bir yatirimin biitiin unsurla-
rin1 tagiyan iglemlerin uluslararasi platformda koruna-
bilmesi i¢in, iyi niyet kurallari cercevesinde yapilmig bir
yatirnmin mevcut olmasi gerekmektedir. Gecmiste acil-
mus pek ¢cok davada da hakem heyetlerinin bu konuyu
giindeme getirdigi goriilmektedir.* Siiphesiz ki Phoenix
davasi, iyiniyet konusunda en kaydadeger davlardan
biridir. Zira bu kararda hakem heyeti, genel bir tespit
yaparak kendi gérevini “yalnizca uluslararasi iyi niyet il-
kest ile ortiisen ve sistemi suiistimal etme girisiminde bu-
lunmayan yatirumlarin korunmasini temin etmek” olarak
ifade etmektedir.?

Somut olayda, i¢ hukukta ileri siiriilmesi miimkiin ol-
mayan taleplerin uluslararas1 hukukta ileri siiriilmesi
maksadiyla Israil'de bir sirket kurulmasi ve bu sirketin,
Cek Cumhuriyeti'ndeki iki sirketi satin almasi s6z konu-
sudur. Hakem heyeti yaptig1 degerlendirme sonucunda
davacinin ekonomik faaliyetlerde bulunma amaciyla
degil, ilgili devlete karg1 uluslararasi yarg: siireci baglat-
ma amaclyla yatirim yaptigl sonucuna varmistir.*” Bu
tespitler cercevesinde, s6z konusu yatirimin, iyi niyet
cercevesinde yapilan ve ICSID sistemi tarafindan ko-
runabilen bir yatirim olmadigina hiikmedilerek, siste-
min suistimal edilmesinden hareketle yetkisizlik karari
verilmigtir. Hakem heyeti tarafindan yapilan su tespit,
iyiniyet ilkesine atfedilen 6nem sebebiyle dikkat cek-
mektedir:

“Devletler, iyi niyet cercevesinde yapilmayan yati-
rimlara, ICSID uyusmazlik ¢éziim mekanizmasina
erigim imkani sunmus addedilemezler. Uluslararast
yatirtm tahkimi korumast, uluslararast hukukun ge-
nel ilkelerine ve en 6nemlisi tyiniyet ilkesine aykirilik
tegkil ederse, boyle bir koruma bahgsedilemez.”?®

Hakem heyeti tarafindan verilen hiikiim incelendi-
ginde, somut olayda bir yatirimin mevcut olup olma-
diginin tespiti maksadiyla, Salini testinin uygulandigi
goriilmektedir. Bu ¢ercevede, Salini testinin dort temel
kriteri olan (i) parasal veya malvarliksal katki, (ii) belirli
bir stire, (iii) risk faktorii ve (iv) ev sahibi tilkede ekono-
mik faaliyetler seklindeki kriterlerin kargilandig tespit
edilmistir.*® Ek olarak, ev sahibi iilke kanunlarina gore
yapilmig bir yatirim olmasi da somut olayda karsilanan
bir diger kriterdir. Ancak hakem heyeti tarafindan, iyi-
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laws of the host country is another criteria which was
fulfilled in the present case. However, it was concluded
by the arbitral tribunal that an investment made under
the principle of good faith was accepted as an additional
criteria, and the present case did not fulfill this. In other
words, the Salini test was taken one step further by the
arbitral tribunal of the Phoenix case whereby good faith
was also accepted as one of the criteria which must be
included in an investment.*

The matters such as timing of the investment and the
claims, acquisition of the companies which were party
to the ongoing disputes in domestic law and yet already
suffered losses, and the claimant company having no
economic operation in the related market were taken
into consideration by the arbitral tribunal, and then, it
was decided that the present case constituted a misuse
of the system.

The Phoenix case, which is precedent for the similar cas-
es, also came up in some cases which Turkey was a party.
For instance, as the arbitral tribunal in the case of Eu-
rope Cement stated, the principle of good faith is a valid

niyet ilkesi cercevesinde yapilmis bir yatirim olmasi, ek
bir kriter olarak kabul edilmis ve somut olayin bu kri-
teri karsilamadigina hitkmedilmistir. Bagka bir ifadey-
le, Phoenix davasini yiiriiten hakem heyeti tarafindan
Salini testi bir adim ileriye taginmig ve iyiniyet de, bir
yatirimda bulunmasi gereken kriterler arasinda kabul
edilmigtir.*

Yatirimin ve ileri siiriilen iddialarin zamanlamas, i¢
hukukta devam eden uyugmazliklarin tarafi konumun-
da olan ve halihazirda zarara ugramis olan sirketlerin
satin alinmig olmasi, ve davaci sirketin ilgili piyasada
ekonomik faaliyetlerinin bulunmamasi gibi hususlar
hakem heyeti tarafindan goz 6niinde bulundurulmus
ve nihayetinde somut olayin, sistemin kotiiye kullanil-
mas1 tegkil ettigine karar verilmigtir.

Benzer davalar icin emsal tegkil eden Phoenix davasi,
Tiirkiye’nin taraf oldugu baz1 davalarda da giindeme
gelmigtir. Ornegin Europe Cement davasinda hakem
heyetinin belirttigi iizere, iyi niyet ilkesi, uluslararasi
yatirim anlagmalarinda taraflarin yiikiimliiliiklerinin
yorumlanmasi ve uygulanmas1 konusunda gecerli bir
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international legal principle regarding the interpreta-
tion and application of the obligations of the parties in
international investment treaties, and this subject is
widely accepted in investment arbitration.® In this con-
text, according to the opinion of the arbitral tribunal, as
in the Phoenix case, a claim that is based on the purchase
of an investment solely for the purpose of commenc-
ing litigation is an abuse of process, then surely a claim
based on the false assertion of ownership of an invest-
ment is equally an abuse of process.*>

The case of Alapli Elektrik, which Turkey was a party,
is also one of the cases which the principle of good faith
was at the forefront. In this case, dissenting arbitrator
asserted that a ruling on the lack of jurisdiction should
have been made since the contribution element under
Salini test was not fulfilled and accordingly it is impos-
sible to find the existence of an investment. Another
arbitrator stated that there might be an investment be-
cause the claimant had the shares of the Turkish com-
pany which was operating the project. However, by
drawing attention to the timing of share transfer, the

uluslararasi hukuk ilkesidir ve bu husus, yatirim tah-
kiminde genis kabul gérmiistiir.* Bu ¢ercevede hakem
heyetinin goriisii uyarinca, Phoenix davasinda oldugu
iizere, yalnizca yargilama siireci baglatilmasi amacuy-
la yatirim yapilmasina dayanan bir iddianin suistimal
teskil etmesi gibi, gercek olmayan iddialarla dayanan
yatirim iddiasi1 da, siirecin suistimali anlamina gele-
cektir.®

Tiirkiye’nin taraf oldugu Alapli Elektrik davasi da iyi
niyet ilkesinin 6n plana ¢iktig1 davalardan biridir. Bu
davada, muhalif olan hakem Salini testi kapsamindaki
katk: unsuru yerine getirilmedigi i¢in yetkisizlik kara-
rinin alinmasi gerektigini ve buna bagli olarak bir ya-
tirmmin varliginin bulunmasinin miimkiin olmadigini
ileri siirmiistiir. Bir diger hakem ise, davaci tarafindan
projeyi yapan Tiirk sirketin hisselerine sahip olunmasi
sebebiyle ortada bir yatirimin mevcut olabilecegini be-
lirtmigtir. Ancak hisse devrinin zamanlamasina dikkat
cekerek, s6z konusu yatirimin korunan bir yatirim olup
olmadigl konusuna yogunlagmigtir. Anilan hakemin
goriisii uyarinca, projenin sponsor sirketleri olan Tiirk
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arbitrator focused on whether the investment is a pro-
tected investment. According to the opinion of the said
arbitrator, it is clear that the investment was made in the
time when the dispute existing with the public authority
had been known by the Turkish companies who are the
sponsors of the project, and only to attain the interna-
tional competence of ICSID. As a result, it is argued that
an investment which was not made within good faith
cannot benefit from international protection and the ar-
bitral tribunal is not competent in this dispute.® In spite
of the dissenting opinion of the third arbitrator, the case
concluded in favor of Turkey with the majority vote.

The case of Inceysa Vallisoletana S.L. v. Republic of EI
Salvador is also one of the decisions referring to the
principle of good faith in international law. Since the
“applicable law” clause in the bilateral investment trea-
ties to be applied to the merits of the dispute in this case
referred to the general principles and rules of interna-
tional law, the arbitral tribunal decided that interna-
tional law must be applied before domestic law.** Due
to this, it is examined whether the fraudulent behaviors

sirketler tarafindan idare ile mevcut olan uyusmazl-
g1n Oziiniin bilindigi bir zamanda ve yalnmizca ICSID’in
uluslararasi yetkisinin temin edilmesi amaciyla yati-
rim yapildig1 aciktir. Neticede, iyi niyetli olmayan bir
yatirimin uluslararasi korumadan faydalanamayacagi
ve hakem heyetinin bu uyusmazlikta yetkili olmadig:
savunulmustur.®® Heyette yer alan {iclincii hakemin
aksi yondeki goriisiine ragmen, cogunluk oyuyla yet-
kisizlik karari verilmesi suretiyle dava Tiirkiye lehine
sonuclanmigtir.

Uluslararasi1 hukuktaki iyiniyet ilkesine atif yapan ka-
rarlardan bir digeri de Inceysa Vallisoletana S.L. v. Re-
public of El Salvador davasindaki karardir. Bu davada
uyusmazligin esasina uygulanacak olan iki tarafli ya-
tirim anlagsmasinda gecen “uygulanacak hukuk” mad-
desi, uluslararas1 hukukun genel ilke ve kurallarina
atif yaptigindan, davay: inceleyen hakem heyeti, yerel
hukuktan 6nce uluslararasi1 hukuka bagvurulmas: ge-
rektigine karar vermistir.3* Bu sebeple, davaci sirke-
tin hileli davraniglarinin yerel hukuka aykirihigindan
once, iyiniyet ilkesi de dahil olmak iizere uluslararasi
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of the claimant company was against to the generally
accepted principles of international law including the
principle of good faith, before examining the whether
they are against domestic law.* As a result, the arbitral
tribunal concluded that the claimant obtained various
benefits from the respondent through its fraudulent
behaviors and false statements, and that was against to
the generally accepted principles of international law
including the principle of good faith, the principle of “no
one can be heard to invoke his own turpitude” (nemo
auditor propriam turpitudinem allegans), international
public order and prohibition of unjust enrichment.*

The principle of good faith has been the object of analysis
in various cases concerning the dispute between foreign
investor and the respondent state and it is likely to be rel-
evant to other similar cases in the future. Although it is
claimed in the doctrine that a broad interpretation of the
jurisdiction of ICSID made by the arbitral tribunals, and
the cases were tried to be taken into the scope of jurisdic-
tion as much as possible,” it is seen that there is a very
strict view on good faith. In this context, the following
determination of the arbitral tribunal in the Hamester
case is likely to constitute a precedent for future cases:

“An investment will not be protected if it has been
created in violation of national or international prin-
ciples of good faith; by way of corruption, fraud, or
deceitful conduct; or ifits creation itself constitutes a
misuse of the system of international investment pro-
tection under the ICSID Convention.”*

hukukta genel kabul gérmiis kurallara aykir1 olup ol-
madig1 incelenmistir.*® Sonu¢ olarak hakem heyeti,
davacinin hileli davranig ve yalan beyanlar sayesinde
davali hiikiimetten cesitli menfaatler elde etmesini,
iyi niyet ilkesi, kimse kendi kusurundan yararlanamaz
(nemo auditor propriam turpitudinem allegans) ilkesi,
uluslararasi kamu diizeni ve sebepsiz zenginlesme ya-
sag1 da dahil olmak {izere uluslararasi hukukta genel
kabul goren ilkelere aykir1 bulmusgtur.?

Iyiniyet ilkesi, yabanci yatirimei ile davali devlet ara-
sindaki uyusmazhklarla ilgili farkli davalarda analiz
konusu olmustur ve gelecekte de benzer davalarla
konu edilmesi muhtemeldir.. Her ne kadar doktrinde,
hakem heyetleri tarafindan ICSID’in yetkisine iliskin
genis yorum yapildig1 ve miimkiin oldugu &l¢iide dava-
larin yetki kapsaminda alinmaya caligildig: ifade edilse
de,” iyiniyet konusunda oldukca kat1 bir goriis benim-
sendigi goriilmektedir. Bu ¢ercevede, Hamester dava-
sindaki hakem heyetinin su tespiti, gelecek davalara
emsal teskil edecek niteliktedir:

“Bir yatirum, yozlasma, dolandiricilik veya aldatict
islemlerle ulusal veya uluslararast iyiniyet ilkesinin
thlali sonucunda meydana geldiyse veya yatirimin
kendisi ICSID nezdinde uluslararast yatirimlarin
korunmast sisteminin suiistimalini tegkil ediyorsa,
bu yatirun korunmayacaktur.”*®
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V. CONCLUSION

ICSID, which was established in 1996 with the purpose
of settlement of disputes arising between foreign in-
vestors and host states through arbitration, hosted 767
cases until today, the 495 of which were resolved. When
the arbitration proceedings before ICSID are taken into
consideration, the lack of jurisdiction ruling is one of the
circumstances which ends the arbitration process in fa-
vor of the respondent state. For this reason, determina-
tion of jurisdiction is one of the most important phases
of the arbitration process.

To establish jurisdiction of ICSID on a dispute under the
Article 25 of the ICSID Convention, (i) condition of con-
sent, (ii) jurisdiction ratione personae and (iii) jurisdic-
tion ratione materiae must be fulfilled. Jurisdiction ra-
tionae materia, which is the subject matter of our study,
is basically based on the determination whether there is
an investment. In this framework, since the investment
is not defined under ICSID Convention, it is striven for
determining what kinds of commercial activities consti-
tute investment through the criteria which were set out
by investment treaties, the doctrine and precedents.

In addition to the investment criteria in Salini test,
which is the most frequently used method by arbitral
tribunals to determine whether activities in the present
case constitute an investment, it is seen that principle
of good faith is also accepted as an additional criteria
in most cases, particularly in the case of Phoenix. The

V. SONUC

Yabanci yatirimcilar ile ev sahibi devletler arasinda or-
taya cikacak uyusmazliklarin tahkim yoluyla ¢6ziimiinii
amaciyla 1966 yilinda kurulmus olan ICSID, giiniimiize
kadar 767 davaya ev sahipligi yapmis ve bu davalarin
495’1 hitkme baglanmigtir. ICSID nezdindeki tahkim
yargilamasinin igleyis siireci géz 6niinde bulundurul-
dugunda, hakem heyetinin yetkisizligine iliskin karar
da yargilama siirecini davali devlet lehine sona erdiren
hallerden biridir. Bu nedenle yetki incelemesi, tahkim
siireci en 6nemli agamalarindan biridir.

ICSID Sézlesmesi'nin 25. maddesi uyarinca ICSID’in
bir uyusmazlik iizerinde yetkili olabilmesi i¢in riza gar-
t1, kisi bakimindan yetki ve konu bakimindan yetki un-
surlarinin mevcut olmasi gerekmektedir. Calismamizin
konusunu olusturan konu bakimindan yetki unsuru,
temelde bir yatirimin mevcut olup olmadiginin tespiti-
ne dayanmaktadir. Bu cercevede ICSID Sozlesmesi’nde
yatirim kavrami tanimlanmadigindan, yatirim anlagma-
larinda, doktrinde ve emsal kararlarda ortaya konan kri-
terler vesilesiyle ne tiir ticari faaliyetlerin yatirim tegkil
edecegi tespit edilmeye caligilmaktadir.

Somut olaydaki faaliyetlerin bir yatirim teskil edip et-
mediginin tespiti konusunda hakem heyetleri tarafin-
dan en sik bagvurulan yontem olan Salini testindeki
yatirim kriterlerine ek olarak, basta Phoenix davasi ol-
mak {izere pek cok davada iyiniyet unsurunun da ilave
bir kriter olarak kabul edildigi goriilmektedir. Phoenix
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arbitral tribunal defined its duty as ensuring that only
investments that are made in compliance with the inter-
national principle of good faith and do not attempt to mis-
use the system are protected, and in this context, it stated
that investments which are against to the principles of
international law, particularly principle of good faith,
is not to be protected. From this point of view, even if
the all investment criteria in Salini test were fulfilled
in the present case, the lack of jurisdiction decision was
rendered due to violation of the principle of good faith.
For this reason, by means of both the Phoenix case and
other precedents in this respect, we can reach the con-
clusion that a new element, “an investment made in the
framework of good faith principle”, or briefly “principle
of good faith” was added to the Salini test. B
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