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ABSTRACT

United Nations Convention on Contracts for
the International Sale of Goods (“CISG”) dat-
ed April 11, 1980 contains regulations that will
be applied to the international sale of goods
contracts. Along with the obligations brought
to the buyer and the seller within the context
of CISG, liability that may occur due to failing to
fulfil such obligations is also regulated.

Elective rights of the buyer is also regulated
in detail for the situations that the seller acts
against the contract and the goods do not
comply with the contract and these are right
to renege on the contract; right to request to

OZET

11 Nisan 1980 tarihli Milletlerarasi Mal Sa-
tim Sozlesmeleri Hakkinda Birlesmis Milletler
Antlasmasi (“CISG”) milletlerarasi mal satimi
sozlesmelerine uygulanacak hukimler icer-
mektedir. CISG kapsaminda, saticiya ve aliclya
yukumltlukler getirilmesinin yani sira bunlarin
ifa edilmemesinden dogabilecek sorumluluk da
dtzenlenmistir.

Saticinin sdzlesmeye aykiri hareket etmesi ve
malin s6zlesmeye uygun olmamasi halinde ali-
cinin secimlik haklari detayl bir sekilde diizen-
lenmis olup, bunlar; sézlesmeden dénme, ma-
in benzerinin teslimini ya da Ucretsiz onarimi
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take a similar of the good or repair of the good;
right to request for discount on the price of the
good and right to request compensation.

Liability to damage which is one of the con-
sequences of such elective rights are also
regulated under CISG and article 79 of CISG
regulates how to avoid from this liability (strict
liability) enclosed in article 79 of CISG.

Even though the related article seems to be
clear, there are some problems in the imple-
mentation of it. First of these problems revives
when some specific situations regarding the
implementation of the article reviewed. Anoth-
er issue that is particularly discussed under
article 79 of the CISG is that whether it could
be construed as involving the hardship clause.

KEYWORDS: CISG, Liability to Damage,
Avoiding Liability to Damages, Sale of Good
Contracts

I. INTRODUCTION

HE CISG HAS BEEN SIGNED ON APRIL 11, 1980 AND IN-
cludes the provisions relating to the establish-
ment, performance and termination of the
contracts for the sale of goods (“Contract”)
between the parties in different countries,
and became a part of Turkish law on 1 August

2011. The CISG constitutes the common law of sale of

the countries which are party to the CISG, and itisin the

status of domestic law for the signatory countries.!

There are four main requirements that should be om-
plied with for the application of the provisions regulat-
ing the liability of the seller under the CISG: the defect
should be existed at the time of the transmission of the
damage to the buyer, the buyer should fulfil its burden
to inspect or get the goods inspected, the buyer should
inform the seller about the defect, and the buyer should
not accept the defected good.

When the liability of the seller that constitutes the sub-
ject of this article is examined, firstly the application of
CISG will be mentioned and later the liability to damage
will be examined in general.

isteme, bedelden indirim ve tazminat haklaridr.

Bu sonuclardan biri olan tazminat sorumlulugu
da CISGde duzenlenmis ve sorumluluktan (ku-
sursuz sorumluluk hali) kurtulmayi saglayacak
bir diizenlemeye de 79. maddede yer verilmistir.

S6z konusu madde acik gibi gdriinse de mad-
denin uygulama alani konusunda birtakim
sorunlarla Kkarsilasilimaktadir. Bunlardan ilki
milletlerarasi mal satimina iliskin s6zlesmenin
uygulanmasina iliskin baz 6zel durumlar in-
celendiginde ortaya cikmaktadir. CISGnin 79.
maddesi kapsaminda 6zellikle tartisilan bir
baska husus ise maddenin asiri ifa guclugiini
kapsayacak sekilde yorumlanip yorumlanama-
yacagdir.

ANAHTAR KELIMELER: CISG, Tazminat
Sorumlulugu, Tazminat Sorumlulugundan Kur-
tulma, Satis Sozlesmeleri

1. GiRIS

1 NiSAN 1980 TARIHINDE iMZALANAN CISG, iSYERLERI

farkh {ilkelerde bulunan taraflar arasimdaki mal

satimi sozlesmelerinin (“Soézlesme”) kurulu-

suna, ifasina ve sona ermesine iligkin hiikiimler

icermekte olup, 1 Agustos 2011 tarihinde Tiirk hu-

kukunun bir parcasi haline gelmistir. CISG, taraf
olan {iilkelerin ortak satim hukukunu olugturmakta ve
imzas1 bulunan iilkeler bakimindan i¢ hukuk statiisiin-
de bulunmaktadir.!

CISG kapsaminda Saticinin sorumlulugundan so6z edi-
lebilmesi icin birlikte gerceklesmesi gereken dort sart
bulunmaktadir: ayibin hasar aliciya gectigi anda mevecut
olmasi, alicinin mallar1 muayene etme veya ettirme kiil-
fetini yerine getirmis olmasi, alicinin muayene sonunda
varsa s0z konusu ayibi bildirmesi ve mali ayiph olarak
kabul etmemis olmasi.

Isbu makalenin konusunu olusturan saticinin tazminat
sorumlulugu incelenirken 6ncelikle CISG’nin uygulama
alanindan bahsedilecek, saticinin sorumlulugunun ge-
nel olarak incelenmesinin ardindan tazminat sorumlu-
lugu konusu tizerinde durulacaktir.
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Il. CISG’S FIELD OF APPLICATION

CISG’s application area has been determined between
the items 1 and 6, and the relevant issues are arranged
as follows:

() CISG shall be applied to the sale of goods con-
tracts between the parties whose work places are in
different countries if one of the parties is one of the
signatory states or the rules of private international
law has been referred.

(ii) The presence of workplaces in different states
shall not be considered unless it is understood from
the Contract or the negotiations that took place be-
fore or during the Contract or from the information
provided.

(iii) The Parties’ citizenship, being merchant or the
commercial nature of the Contract shall not be con-
sidered in the application of the CISG.

II. CISG'NIN UYGULAMA ALANI

CISG’nin uygulama alanina 1 ve 6. maddeler arasinda
deginilmis olup, ilgili hususlar agagidaki sekilde diizen-
lenmisgtir:

() CISG, Sozlesme konusu taraflardan birinin
CISG’ye taraf devletlerden biri olmasi veya millet-
lerarasi 6zel hukuk kurallarinin bu devletlerden bi-
rine atif yapmasi halinde, isyerleri farkli devletlerde
bulunan taraflar arasindaki mal satimi s6zlesmele-
rine uygulanacaktir.

(i) i§yerlerinin farkli devletlerde bulunmasi hali
Sozlesme’'den veya S6zlesme’nin akdi sirasinda veya
6ncesinde gerceklesmis olan gériismelerden veya
verilmis olan bilgilerden anlagilmadikca dikkate
alinmayacaktir.

(iii) CISG’nin uygulanmasinda taraflarin vatandas-
1181, tacir olup olmadiklari, ya da sézlesmenin adi
veya ticari nitelikte olmasi dikkate alinmayacaktir.
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(iv) CISG shall not be applied in case of purchasing
goods for personal or family needs or for household
necessities - if the seller does not have to know that
the goods are taken for such use during or before the
Contract; auctions; sales made under the law of en-
forcement or other law; securities, exchange notes
and currency trading; ships, boats, air cushion vehi-
cles or aircraft, and electricity sales.

(v) CISG shall not be applied to contracts that ob-
ligations of the one of the parties mostly consist of
manpower or other services.

(vi) CISG arranges only the establishment of the
Contract and rights and obligations of the seller and
the buyer arising from the Contract. Unless other-
wise provided in the CISG, the validity of the Con-
tract or of the provisions or customs of the Contract
and the possible effects of the Contract on the own-
ership of the goods have not been regulated.

(iv) CISG, kisisel veya ailevi ihtiyac veya ev ihtiyaci
icin mal alinmas: - megerki satici, s6zlesmenin akdi
sirasinda veya oncesinde mallarin béyle bir kulla-
nim icin alindiklarini bilmesin ve bilmesi gerekme-
sin; acik artirma yoluyla yapilan satimlar; cebri icra
veya diger kanun geregi yapilan satimlar; menkul
kiymet, kambiyo senedi ve para satimi; gemi, tekne,
hava yastikl tagit veya hava tagit1 satimi ve elektrik
satiminda uygulanmayacaktir.

(v) CISG, mal temin eden tarafin ediminin, agirlikli
olarak iggiicii veya diger bir hizmetin saglanmasin-
dan olustugu s6zlesmelere uygulanmayacaktur.

(vi) CISG, sadece Sozlesme’nin kurulmasini ve alici
ile saticinin Sézlesme’den dogan hak ve borg¢larini
diizenler. CISG’de aksine bir diizenleme bulunma-
dig1 siirece, S6zlesme’nin veya Sozlesme hiikiimle-
rinin veya teamiillerin gecerliligi ve S6zlesme’nin,
satilan mallarin miilkiyeti tizerindeki olas: etkileri
diizenlenmemistir.
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lil. SELLER’S DEFECT LIABILITY IN THE EXTENT
OF CISG

Prior to the examination of the seller’s responsibilities
under the CISG, the CISG’s performance obstacle sys-
tem should be examined. CISG, contrary to Turkish law,
has only one concept to cover all performance obstacles:
violation of the Contract. CISG rules has not been dis-
tinguished as to whether the infringement derives from
the provisions of the CISG clauses or the provisions of
the Contract. Rather the classification of essential - non-
essential infringement of the contract has been chosen
of essential and non-essential has been chosen.?

The seller’s liability is set out in Section II, “Conformity
of the Goods and Third Party Claims”, and the conditions
for the seller’s liability to be held in this context are as
follows:

(1) The defect must be present when the defect pass-
es to the buyer.

(i) The buyer has the burden to inspect or get the
goods inspected.

(iii) The buyer is obliged to submit a defect notice at
the end of the inspection.

(iv) The buyer must not accept the defective goods.

A. The Defect Must Be Present When the Defect
Passes To the Buyer

CISG article 36 states that the seller is liable for damages
that are exist in the transfer of the goods to the buyer,
but such article also states that the seller may be held li-
able in such cases via the wording “The seller is also li-
able for any lack of conformity which occurs after the time
indicated in the preceding paragraph and which is due to a
breach of any of his obligations”. Example of such cases is
that in which an incorrect manual for a machine causes
a damage to occur.® Although there is no damage in the
machine when the good is transferred to the buyer, it
is stated that the seller’s faulty manual is an exception
to the eventual damage, and in this case the seller is re-
sponsible for the damage. Another exception is regulat-
ed under paragraph two.

“The seller is also liable for any lack of conformity which
occurs after the time indicated in the preceding paragraph

Ill. CISG KAPSAMINDA SATICININ AYIPTAN
DOGAN SORUMLULUGU

CISG kapsaminda saticinin sorumlulugunun incelen-
mesinin 6ncesinde CISG’nin ifa engelleri sistemine
deginmek gerekir. CISG, Tiirk hukukunun aksine, tim
ifa engellerini kapsayacak sekilde yalmzca bir kavrama
yer vermektedir : S6zlesme’nin ihlali. S6z konusu ihlalin
CISG konusu hiikiimlerden mi Sézlesme hiikiimlerin-
den mi kaynaklandigi konusunda bir ayrima gidilmemis,
esasli - esasl olmayan s6zlesme ihlali seklinde bir simif-
landirma tercih edilmigtir.?

Saticinin sorumlulugu ise “Mallarin Sézlesmeye Uygun-
Iugu ve Uctincii Kisilerin Hak veya Talepleri” bashkh
Ayrim IT'de diizenlenmis olup, bu baglamda saticinin
sorumluluguna gidilebilmesi i¢in gereken kosullar asa-
g1daki gibidir:

() Ayibin, hasar aliciya gectigi anda mevcut olmasi ge-
rekmektedir.

(ii) Alicinin mallar1 muayene etme veya ettirme kiilfeti
bulunmaktadir.

(iii) Alict muayene sonunda varsa ayip bildiriminde bu-
lunmak zorundadr.

(iv) Alic1 ayiph mali kabul etmemig olmalhidir.
A. Ayibin Hasar Aliciya Gectigi Anda Mevcut
Olmasi

CISG madde 36, saticinin mal aliciya gectigi andaki hasar-
lardan sorumlu olmasin diizenlemekte ancak “sézlesme-
ye aykurilitk bu andan sonra belirgin hale gelmis olsa dahi,
sézlesme ve bu Antlagma uyarinca sorumludur” diyerek,
bu hallerde de saticinin sorumlu tutulabilecegini ifade
etmektedir. Bu hallere 6rnek olarak herhangi bir maki-
neye iliskin hatali kullamim kilavuzunun bir ayibin ortaya
cikmasina sebep oldugu haller gosterilebilir.? Mal aliciya
gectigi anda makinada bir hasar olmasa da saticinin ali-
ciya verdigi kullanim kilavuzunun hatali olmasi sonucu
hasar meydana gelmesinin bir istisna oldugu ve bu halde
de hasardan saticinin sorumlu olacag ifade edilmektedir.
Diger bir istisna ise ikinci fikrada diizenlenmistir.

“Satici, fikra I'de belirtilen andan sonra ortaya ¢ikan ve
mallarin belirli bir siire icin, mutat amaglarina veya belir-
li bir amaca elverigli kalacagt veya belirli nitelikleri veya
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and which is due to a breach of any of his obligations, in-
cluding a breach of any guarantee that for a period of time
the goods will remain fit for their ordinary purpose or for
some particular purpose or will retain specified qualities
or characteristics.”

The liabilities stipulated in the article above are the ad-
ditional liabilities that the parties set out in the frame-
work of the freedom of contract under the first para-
graph of article 7 of the CISG, such as the provision of
special transport and insurance.*

B. The Buyer Has the Burden to Inspect Or Get
the Goods Inspected

CISG article 38 obliges the buyer to inspect the goods.
Provision for the postponement of the inspection pe-
riod has also been added to this article to avoid from the
situations that the buyer may not be available for the
inspection. Among the arrangements concerning the
inspection in the article, postponement of the inspec-
tion is also regulated and the buyer was provided with
ease. It is possible that the buyer may not be able to ins-
pet the goods often during delivery, or if it is unexpected
that the buyer will be able to carry out such inspection.®
In addition to these, there is a view that if the seller is
seriously defective, the inspection burden on the buyer
should be completely removed.®

C. Defect Notice

Defect notice means means the notice made by the buyer
to the seller regarding the defect determined by the buy-
er the event of the inspection carried out on the goods,
and via such notification the buyer notify the seller that
this is a breach of the Contract. This notice is impor-
tant since the buyer declare that he/she does not accept
the goods and since it is a notice clearly indicating the
breach. Parties may decide how to make the notification,
butitis possible to make the declaration verbally if there
is no form of declaration determined by the parties.”

D. The Buyer Must Not Accept Any Defective
Goods

As per CISG article 35/3 the seller shall not be liable un-
der subparagraphs 35 (2) (a) and (d) if the buyer has re-
ceived the delivery in case he/she knows that the goods
are defective or if he/she has to. The reason to the Sell-
er’s such irresponsibility is the buyer’s rightful expecta-

ozellikleri muhafaza edecegi konusundaki garantinin
thlali de dahil olmak lizere herhangi bir ytikiimliiliigiiniin
thlaline dayanan sézlesmeye aykiriliktan sorumludur.”

Maddede bahsi gecen yiikiimliiliikler, 6zel nakliyenin ve
sigortanin saglanmasi gibi, taraflarin CISG madde 7’nin
birinci fikrasindaki sézlesme ozgiirliigii ¢ercevesinde
aralarinda miizakere ederek belirledikleri ilave yiikiim-
liliiklerdir.*

B. Alicinin Mallar1 Muayene Ettirme Kiilfeti

CISG madde 38, aliciya mallar1 muayene ettirme kiilfeti
getirmektedir. Muayene siiresinin ertelenmesine dair
hiikiim de bu maddeye eklenerek alicinin muayene i¢in
miisait olmayabilecegi durumlar c¢éziimlenmeye cali-
silmistir. Maddede getirilen muayene kiilfetine iligkin
diizenlemeler arasinda muayenenin ertelenebilmesi de
diizenlenmis, aliciya kolaylik saglanmistir. Alicinin tagi-
yiciya teslim sirasinda malin muayenesinin ¢cogu zaman
miimkiin olmamasi veya alicidan bdyle bir muayeneyi
gerceklestirmesinin beklenemez olmasi hali erteleme-
nin miimkiin oldugu hallerdendir.® Bunlara ek olarak
belirtmek gerekir ki, saticinin agir kusurlu olmasi halin-
de alic1 iizerindeki muayene kiilfetinin tamamen orta-
dan kalkmas: gerektigi goriisii de mevcuttur.®

C. Ayip Bildirimi

Ay1p bildirimi, alicinin mal {izerinde yapacag1 muayene
sonucunda varsa tespit ettigi ayib1 ve bu ayip dolayisiyla
Sézlesme’ye aykirilik olustuguna iligkin alici tarafindan
saticiya yapilacak bildirimi ifade eder. Bu bildirim, alici-
nin mal kabul etmedigini ve aykirihig acikca belirttigi
bir bildirim olmasi sebebiyle 6nem tasimaktadir. Taraf-
lar bildirimin yapilma geklini aralarinda kararlagtirabi-
lirler ancak taraflarin belirledigi bir bildirim sekli yoksa
bildirimin s6zlii dahi yapilmasi miimkiindiir.”

D. Ayiph Malin Kabul Edilmemis Olmasi Kosulu

CISG madde 35/3 geregi satici, alicinin malin ayipl ol-
dugunu bildigi veya bilmesi gerektigi halde teslim almig
olmasi halinde 35/2 (a) ve (d) bentleri cercevesinde so-
rumlu olmayacaktir. CISG madde 35/2’ye gore saticinin
sozlesmeye aykirihktan sorumlu tutulmasinin nedeni
alicinin, malin sézlesmede kararlagtirilmis olmasa dahi
CISG m. 35/2’de belirtilen standartlara uygun mal tes-
lim alacag1 yoniindeki hakl beklentisidir. Bu sebeple de
alicinin s6z konusu malin zaten bu standartlara uygun

ARTICLETTER | WINTER 2018



tion to receive goods in conformity with the standards
specified in 35/2. Therefore, if the buyer knows that the
goods do not already comply with these standards, there
is no interest to be protected, hence the seller shall not
be liable in this case.®

IV. REMEDIES OF THE BUYER

If the conditions for the seller’s liability are met together,
it will be possible to use the buyer’s elective rights un-
der CISG article 45. These rights are remedies provided
under articles between 46 and 52 and the right to claim
compensation under articles 74 to 77. Remedies regulated
under mentioned provisions are; the seller has the right
to request a free delivery of a similar good or a free repair,
the right to return from the contract and right to request
reduction from the selling price, and the buyer also has
the right to claim compensation. The right to claim com-
pensation shall be examined under a separate heading.

olmadigini bilmesi halinde korunmasi gereken bir men-

faati kalmayacagindan, bu halde saticinin sorumlulugu
olmamas1 yoniinde diizenleme yapilmigtir.®

IV. ALICININ SECIMLIK HAKLARI

Saticinin sorumlulugu icin sayilan kogullarin bir arada
saglanmasi halinde, CISG madde 45 geregi alicinin se-
¢imlik haklarim kullanma imkani dogacaktir. Bunlar;
madde 46 ve 52 arasinda ongoriilen secimlik haklar ve
madde 74 ile 77 arasindaki tazminat talebi hakkidir. S6z
konusu hiikiimlerde bahsi gecen alicinin se¢imlik hakla-
r1; satilanin ayipsiz bir benzerinin teslimini veya {icret-
siz onarimin isteme hakki, sézlesmeden dénme hakk:
ve satim bedelinden indirim isteme hakki olup, alicinin
ayrica tazminat talebi hakki da bulunmaktadir. Tazmi-
nat talebi konusu ayr1 bir baglik altinda incelenecektir.
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A. Requesting Free Repair or the Delivery of a
Similar of the Sold Goods

In order for the buyer to be able to use one of the two
alternatives, he/she should not apply to the use of other
remedies. In addition, the state party to the Contract
should not be subjected to the same decision in the do-
mestic law system.®

The right to request an indefectible similar of the con-
tractual goods from remedies is only possible if, for ex-
ample, the goods are relocatable, in other words, not in
part. In addition to this requirement, the breach leading
to the remedies of buyer must be essential as it is ex-
plained below.

It should also be noted that when a similar dispensation
isrequested, all costs related to CISG article 48/1 will be
covered by the seller.

B. Right to Return From the Contract

The use of the right to return from the contract is only
possible in the event of an essential breach of the Con-
tract. In order to determine whether there is a essential
breach of the Contract or not, the definition in article 25
needs to be examined.

“A breach of contract committed by one of the parties is
fundamental if it results in such detriment to the other
party as substantially to deprive him of what he is entitled
to expect under the contract, unless the party in breach
did not foresee and a reasonable person of the same kind
in the same circumstances would not have foreseen such
aresult”

A. Satilan Malhn Ayipsiz Bir B_enzerinin Teslimi-
nin veya Ucretsiz Onariminin Istenmesi

Alicinin s6z konusu bu iki haktan birini kullanabilmesi
icin bu baghigin devaminda yer alan diger secimlik hak-
larin kullanimina bagvurmamigs olmas: gerekmektedir.
Bunun yani sira sézlesmeye taraf olan devletin i¢c hukuk
sisteminde de mahkemede aynen ifa karar1 verilmemig
olmaldir.’

Secimlik haklardan s6zlesme konusu malin ayipsiz bir
benzerini isteme hakk: ancak s6z konusu malin yeri
doldurulabilir oldugu, diger bir deyisle parca mal olma-
di1g1 durumlarda miimkiindiir. Mala iligkin aranan bu
ozelligin yani sira secimlik haklara gidilmesine yol acan
ihlalin, asagida aciklandig sekilde esash olmasi gerek-
mektedir.

Ayrica belirtmek gerekir ki, ayipsiz bir benzerin tesli-
mi talep edildiginde, CISG madde 48/1 geregi ilgili tiim
masraflar satic1 tarafindan karsilanacaktir.

B. Sézlesmeden Dénme Hakk

Sozlesmeden dénme hakkinin  kullammmi  yalmiz-
ca Sozlesmenin esash ihlali halinde miimkiindiir.
S6zlesme’nin esasl olarak ihlal edilip edilmediginin an-

lagilmasi i¢in ise madde 25’te yer alan tanimin incelen-
mesi gerekmektedir.

“Taraflardan birinin sozlesme ihldli, diger tarafi, sozleg-
me uyarwmnca beklemekte hakli oldugu seyden énemli 61-
ciide yoksun birakacak bir olumsuzluga sebep oluyorsa,
esaslidir; megerki béyle bir sonucu sé6zlesmeyi thldal eden
taraf 6ngérmemis ve ayni konum ve kosullar icindeki ma-
kul bir kisi de 6ngéremeyecek olsun.”
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What should be taken into consideration when deter-
mining the essential violation under this definition is
that to which extent the other party is affected by the vi-
olation. For example, in a judgment of the German Fed-
eral Court, goods were not considered to be defamatory
since it could not be proved that it is impossible to sell
such goods in Germany or abroad. In the court’s opinion,
thisillustrates that the buyer is not deprived significant-
ly of what he/she expects from his/her contract.

C. Right to Request Discount of the Price

There is no obligation for the price to be payed in full in
order for the buyer to use the right to request discount
as per article 50 of CISG. However, in the same article
it is regulated that the buyer will not be able to use the
right to request a discount at the price if the seller lost
his or her deficiencies in the performance or if the buyer
refused the act that the seller had done in accordance
with Article 37 or 48 of the CISG.

V. LIABILITY TO DAMAGE AND LEGAL AFFECTS
OF SELLER’S LIABILITY

The buyer is also entitled to claim compensation regard-
less from which elective right is used. The alternative
ways to calculate such compensation is regulated under
CISG 74,75 and 76.

A. Seller’s Liability to Damage

CISG has adopted a liability based on a warranty obli-
gation that is based on the seller’s indemnity liability,
which is different from many jurisdictions." If the seller
proves that the violation originated from a cause that is
not available, the seller will be able to evade from the re-

Yapilan bu tamim geregi esash ihlalin tespitinde dik-
kate alinmasi gereken husus, diger tarafin bu ihlal-
den ne derece etkilendigidir. Ornegin, Alman Federal
Mahkemesinin bir kararinda, alic1 tarafindan malin
Almanya’da ya da yurt diginda satiginin miimkiin ol-
madig ispatlanamadigindan maldaki ayip esash sayil-
mamigtir. Mahkemece bu durum, alicinin sézlesmeden
bekledigi seyden 6nemli 6l¢iide yoksun kalmadigini gos-
termektedir.'

C. Satim Bedelinden indirim isteme Haklka

CISG madde 50 geregi alicinin, satim bedeli {izerinde
indirim yapilmasi hakkim kullanabilmesi i¢in bedelin
6denmis olma zorunlulugu bulunmamaktadir. Bununla
birlikte ayn1 maddede, saticinin ifaya dair eksiklikleri gi-
dermesi halinde veya alicinin, saticinin CISG madde 37
veya 48’ uygun olarak yapmig oldugu ifay1 reddetmesi
halinde, alicinin bedelde indirim hakkini kullanmasinin
miimkiin olmayacag diizenlenmisgtir.

V. TAZMINAT TAL_EBi VE SATICININ SORUMLU-
LUGUNUN HUKUKI SONUCLARI

Secimlik haklardan hangisi kullanmilmig olursa olsun ali-
cinin ayrica tazminat isteme hakki bulunmaktadir. CISG
74,75 ve 76. maddelerde, soz konusu tazminatin farkli du-
rumlara gore hesaplanma sekillerinden bahsedilmisgtir.

A. Saticinin Tazminat Sorumlulugu

CISG, saticinin tazminat sorumlulugunu bir¢ok hukuk-
ta oldugundan farkl olarak kusur esasina dayandirma-
mig ve garanti yiikiimliiligine dayali bir sorumluluk
benimsemistir." Saticy, ihlalin elinde olmayan sebepler-
den kaynaklandigini ispat ettigi takdirde sorumluluktan

1Sinan Okur, Milletlerarasi Mal Satim Hukuku (CISG),
1. Bask, Ankara, 2016, s. 535.

2 Ipek Yiicer Aktiirk, Viyana Satim Sozlesmesi
Kapsaminda Saticinin Ayiptan Dogan Sorumlulugu
(Ayiptan Dogan Sorumluluk), 2015/1

Ankara Barosu Dergisi.

3 Aktiirk, s. 218. :

4 Pelin Baysal, Milletlerarasi Mal Satimina lliskin
Sézlesmeler Hakkinda Birlesmis Milletler Antlasmasi
(CISG) Cercevesinde Saticinin Ayiptan Sorumlulugu
(Saticinin Ayiptan Sorumlulugu), s. 247‘den naklen,
Ferrari, in Ferrari/Kieninger/Mankowski,

Art. 36, Rn. 5; Magnus, in Honsell, Art. 36, Rn. 8.
5 Baysal, s. 257'den naklen, Ferrari, in Ferrari/
Kieninger/Mankowski, Art. 38, Rn. 20; Saenger,
in Bamberger/Roth, Art. 38, Rn. 7.

6 Baysal, s. 266'dan naklen, Ferrari, in Ferrari/
Kieninger/Mankowski, Art. 40, Rn. 2; Magnus,
inHonsell, Art. 40, Rn. 4; Schwenzer,

in Schlechtriem/Schwenzer, Art. 40, Rn. 4.

7 Baysal, s. 26Tden naklen Krall, in Kréll/Mistelis/
Viscasillas, Art 39, Rn.28. Bildirimin sozlii olarak da
yapilabilecegi yoniinde bkz. OLG Graz, 11.03.1998,
CISG Online Nr. 670.

8 Baysal, s. 243'ten naklen, Kréll, in Kroll/Mistelis/
Viscasillas, Art.35, Rn. 149.

9 Aktiirk.

10 Mustafa Dogan, CISG Uyarinca Hasarin intikali s.
250'den naklen, Germany 3 April 1996 Supreme Court
(Cobalt sulfate case),
http://cisgw3.law.peace.edu/cases/960403gl.html.
11Rudolf Welser, Irene Welser (Ceviren: Ayca
Akkayan Yildirim), Milletlerarasi Mal Satimina lliskin
Sézlesmeler Hakkinda Birlesmis Milletler Antlasmasi
(CISG) Uyarinca Saticinin Sozlesmeye Aykiriligi Halinde
Alicinin Basvurabilecegi Hukuki Imkanlar.
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sponsibility. It should be noted that indemnification will
always be a monetary value and may be claimed along
with other optional rights.

B. Conditions for Seller to Evade From Liability
to Damage

As it is mentioned above, the seller must prove that
there is damage caused by unavoidable causes in or-
der to be able to evade from liability to damage. In this
context, the conditions to evade from responsibility are
regulated under article 79 of the CISG. These conditions
are; existence of an obstacle out of control of the seller,
the obstacle is unpredictable at the time the contract is
established, and the obstacle and consequences are in-
evitable.

kurtulabilecektir. Belirtmek gerekir ki, tazminat her za-
man parasal bir deger iizerinden olacak ve diger secim-
lik haklar ile birlikte ileri siiriilebilecektir.

B. Saticinin Tazminat Sorumlulugundan Kurtul-
ma Sartlari

Yukarida deginildigi {izere saticinin tazminat sorum-
lulugundan kurtulabilmesi i¢in elinde olmayan sebep-
lerden kaynakli bir hasar ortaya c¢iktigini ispat etmesi
gerekmektedir. Bu baglamda sorumluluktan kurtulma
sartlar1 CISG madde 79’da diizenlenmigtir. Bu sartlar;
saticinin etki alanmi diginda bir engelin olmasi, s6zlesme-
nin kurulmasi aninda bu engelin 6ngoriilmez olmasi ve
engelin ve sonuglarinin kaginilmaz olmasidir.
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1. Existence of An Obstacle Out of Control of the
Seller

According to the first paragraph of article 79 of CISG, for
the seller to avoid liability to damage, reason for his in-
ability to perform the obligations in article 35 of CISG™
should be caused by an obstacle beyond his control.

CISGdid not define the meaning of obstacle and avoided
from bringing a limited regulation. However classical
force majors can be counted as an obstacle:"* “supernat-
ural happenings like earthquake, lightning, flood, thun-
der; social or political happenings like war, insurrection,
strike, coup; legal barriers like embargo, import and ex-
port’s prohibition or limitation”. Though the limit should
not be overextended, “only situations that can obstruct
the performance” should be understood from the term.
While assessing the impediment potential of the Con-
tract conditions like “context of the contract”, “foreseen
risks” and “debtor’s control area” should be taken into
consideration. The mentioned obstacle has to be out
of the seller’s control area and the control area’s limits
shall be determined by the parties’ risk distribution as it
is mentioned before.

In parallel with Turkish Law, CISG puts full liability
on the seller for performance assistants’ actions. Addi-
tionally seller’s personal inabilities like; death, sickness,
arrest, bankruptcy, employee insufficiency, supplier’s
insufficiency, price rise in source materials are not con-
sidered in the seller’s control area and therefore shall
notbe assessed in article 79 of CISG.

2. Unpredictability of the Obstacle at the Time of
Establishment of the Contract

Predictability condition has to be assessed objectively.
In other words, it is essential to consider whether the ac-
tive, sensible, reasonable person in business life will be
able to perceive an obstacle in such a way and to estab-
lish contracts accordingly.’

Such obstacle shall be foreseeable during the establish-
ment of the Contract. In case the existence of such ob-
stacle; it will not be possible for the parties to evade from
the responsibility since it shall be considered that the
parties are considered to have accepted the risks arising
from the Contract.

Even though the burden of proof for the unpredictabil-

1. Saticinin Etki Alani Disinda Bir Engelin Olmasi

CISG’nin 79. maddesinin birinci fikras1 geregince sati-
ciin tazminat sorumlulugundan kurtulabilmesi icin,
saticinin CISG’nin 35. maddesindeki yiikiimliiliigiinii*?
yerine getirmemesi, saticinin etki alani disinda kalan bir
engelden ileri gelmelidir.

CISG, “engel” teriminden anlagilmas: gerekeni tanim-
lama yoluna gitmemis, bdylece bu hususta sinirlayici
bir diizenleme getirmekten imtina etmigtir. Fakat kla-
sik miicbir sebep hallerinin bu anlamda “engel” olarak
degerlendirilmesi miimkiindiir:*®* “deprem, yildirim,
sel, firtina gibi dogaiistii olaylar; savas, devrim, isyan,
darbe, grev gibi sosyal olaylar ya da siyasi durumlar;
ambargo, ithalat veya ihracatin yasaklanmasi ya da ki-
sitlanmasi gibi yasal engeller”. Fakat s6z konusu sinir
agir1 genisletilmemeli; s6z konusu terimden “yalnizca
ifaya engel olma potansiyeli bulunan olaylar”* anla-
silmalidir. Ifaya engel olma potansiyelinin degerlendi-
rilmesinde ise; “s6zlesmenin icerigi”, “6ngoriilen risk
dagilimi” ve “bor¢lunun faaliyet alam” gibi sézlesme
kogullar dikkate alinmalidir. S6z konusu engelin satici-
nin etki alan1 disinda olmasi gerekmekte olup, saticinin
etki alaninin sinirlari, daha 6nce de belirttigimiz tizere,
oncelikle taraflar arasindaki riziko dagilimi dikkate ali-
narak belirlenecektir.

CISG, Tiirk hukuku ile paralel olarak, ifa yardimcilari-
nin davraniglarindan da saticiyr tam sorumlu kilmak-
tadir. Bunlara ek olarak saticinin kisisel yetersizlikleri;
oliimii, hastaligy, tutuklanmasi, iflasi, personel yetersiz-
ligi, tedarikg¢ilerinin yetersizligi, hammadde fiyatlarin-
daki artis gibi nedenler yine saticinin etki alan icinde
kabul edilerek CISG’nin 79. maddesi kapsaminda deger-
lendirilemeyecektir.

2. Sézlesmenin Kurulmasi Sirasinda Engelin
Ongérillemez Olusu

Ongoriilebilirlik kosulu objektif olarak degerlendiril-
melidir. Yani, ticaret hayatinda faal, mantikli, makul bir
kimsenin bu sekilde bir engeli algilayip algilayamayaca-
g1ve sozlesmelerini buna gére akdedip akdedemeyecegi,
dikkate alinacak esasli hususlardandir.”

S6z konusu ongoriilemezlik durumunun sézlesmenin
kurulmas1 esnasinda gerceklesmesi gerekmektedir.
Sozlesmenin kurulmasi sirasinda éngoériilebilecek bir
engelin var olmasi halinde; taraflarin sézlesmeden kay-
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ity condition is on the party that claims the exception in
general, if the seller predicts the outcome, he/she can
secure himself by taking the precautions that was ex-
pected from him/her and set a non-liability clause.'

3. Unavoidability of the Obstacles and Their
Consequences

Even if the conditions that have been mentioned in the
two prior headlines realised, the seller still has to “avoid
the obstacle beyond his/her control, the unpredictable ob-
stacles and its consequences at the establishment of the
Contract as far as possible," take all the commercial and
economic precautions.” Any contrary behaviour will be
assumed as he/she had a chance to avoid.

In this respect, it is possible for the seller to evade from
the responsibility without trying alternatives to a sub-
ject outside the seller’s scope, only if such alternatives
will cause his/her perish.'®

C. Specific Situations Regarding Seller’s Liabil-
ity to Damage

It is seen that the applicability of CISG article 79 is dis-
cussed particularly in four cases when the judicial ap-
plication of CISG is evaluated. These are; impossibility,
hardship (especially economic reasons), defective per-
formance and the failure of a third person to fulfill the
task of providing.

1. Impossibility

Impossibility issue is contradictive in the doctrine, since
the CISG does not include a distinction as the initial im-
possibility and the subsequent Firstly, it should be noted
that as per article 27*° of Turkish Code of Obligations
(“T'CO”), theinitial impossibility does not lead to the in-
validity of the contract for the contracts subject to CISG
unlike the contracts subject to TCO. While some opin-
ions in the doctrine argue that in the case of initial im-
possibilities, the CISG article 79 may be applied directly,
some authors has the idea that the concept of “obstacle”
mentioned in the article only points to the impossibility
after the establishment of the Contract and argues that
CISG article 79 may only be applied comparatively.*

Regarding the impossibility after the Contract’s for-
mation, there is an assessment for article 79 of CISG’s
general conditions in doctrine and judicial practice.

naklanan riskleri goze aldigi kabul edildiginden tarafla-
rin sorumluluktan kurtulmalari miimkiin olmayacaktir.

Ongoriilemezlik sartina iligkin ispat yiikii, temelde istis-
nay1iddia eden tarafiizerinde olmakla beraber; saticinin
sonucu 6ngorebiliyor olmasi1 durumunda satici, kendi-
sinden beklenen gerekli 6nlemleri alarak ve dilerse bir
sorumsuzluk kayd: koyarak kendisini giivenceye alabi-
lecektir.'s

3. Engellerin ve Sonuclarinin Kacinilimaz Olmasi

Onceki iki baglikta belirttigimiz kosullar gerceklesmis
olsabile saticinin “etki alani disinda olan ve s6zlesmenin
kurulmasi aninda 6ngérmesinin miimkiin olmadig: en-
gel ve sonuglarindan makul ve miimkiin oldugu 6lciide
kacinmasi,"” gerekli her tiirlii ticari ve ekonomik tedbiri
almas1” gerekmektedir. Zira aksi davranig saticinin ka-
cinma imkan olduguna emare olacaktir.

Bu dogrultuda, saticinin etki alani diginda olan bir hu-
susta alternatif yollar denenmeksizin saticinin sorum-
luluktan kurtulmasi, ancak s6z konusu alternatifler
onun mahvina sebep olacaksa miimkiindiir.'®

C. Saticinin Tazminat Sorumluluguna iliskin Bazi
Ozel Haller

CISG’nin uygulandig: davalardaki yarg: uygulamasi de-
gerlendirildiginde 6zellikle dort durumda CISG madde
79un uygulanabilirli§inin tartisildigi goériilmektedir.
Bunlar; imkansizhik, agin ifa giicliigii (6zellikle ekono-
mik sebepli), ayipli ifa halleri ve {i¢iincii bir kiginin teda-
rikte bulunma gorevini yerine getirmemesidir.

1. imkansizlik

CISG’nin ifa imkansizigina dair baglangictaki imkan-
sizlik ve sonraki imkansizlik biciminde bir ayrima git-
memesinden dolay1 bu husus doktrinde tartigmahdir.
Oncelikle belirtmek gerekir ki, baglangigtaki imkansizhik
CISG’ye tabi sozlesmelerde Tiirk Bor¢lar Kanunu’na
(“TBK?”) tabi sdzlesmelerden farkl olarak, szlesmenin
gecersizligine yol agcmaz (krs. TBK 27).” Doktrindeki
baz1 goriigler baglangictaki imkansizlik hallerinde de
dogrudan CISG madde 79’a gidilebilecegini savunurken,
maddede gecen “engel” kavraminin yalmizca sdzlesme-
nin kurulmasindan sonraki imkansizliga isaret edecegi
goriisiinde olan yazarlar CISG madde 79’un ancak kiya-
sen uygulanabilecegini savunmaktadirlar.2®
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However the factor of “operation area” has been inter-
preted quite narrowly. For instance; in Turkish law, par-
ties’ health problems does not constitute a breach to
the Contract as an objective impossibility happened in
neutral zone, in CISG it is inside the parties’ operation
area.? In this regard CISG does not coincide with the as-
sessment in Turkish law and allows article 79 to be ap-
plied in such situations.

2. Hardship

Another issue that is controversial under article 79 of
the CISG is that the article 79 shall not be applied if it
becomes almost impossible to change the existing con-
ditions, which are considered to have taken the source
from the “rebus sic stantibus”** meaning primitive and
unpredictable and extraordinary. While some authors
argue that the language of article 79 of the CISG is not

W \\\\\\\\\\\

\

S6zlesmenin kurulmasindan sonraki imkansizhiga ilis-
kin olarak ise doktrin ve yargi uygulamasinda CISG’nin
79. maddesinin genel sartlar1 bakimimdan degerlendir-
me yapilmakta, fakat sartlar icerisindeki unsurlardan
“etki alam1” kavrami oldukca dar yorumlanmaktadir.
Ornegin; taraflarin saglik problemleri Tiirk hukuku
kapsaminda notr alanda gerceklesen sonraki kusursuz
imkansizlik hali olarak borca aykirilik dogurmazken,
CISG agisindan taraflarin etki alami diginda sayilma-
maktadir.* Bu baglamda CISG, Tiirk hukukundaki de-
gerlendirmeden ayrilmakta ve 79. maddenin bu gibi hal-
lerde de uygulanmasina imkan vermektedir.

2. Asin ifa Giicliigii
CISG’nin 79. maddesi kapsaminda 6zellikle tartigilan

bir husus da “rebus sic stantibus”®* ilkesinden kaynagini
aldig1 kabul edilen, mevcut kosullarin éngoriilemez ve
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open to such interpretation, some other writers claim
the opposite, in particular some of them rejecting the
state of economic hardship completely.?®

3. Defective Performance

The applicability of the article regarding the defective
performance is argued by some authors too.?*

It has been determined in the opinion of the CISG Ad-
visory Council that it is already mentioned that the “ob-
stacle” statement in the clause excludes the cases out-
side the seller’s domain, that the defects in the goods to
be accepted in the seller’s domain are not covered under
this article.”® However, according to the majority opin-
ion of the CISG Advisory Council and as it is pointed out,
article 79 of the CISG applies to compensation claims
arising out of defective performance.? In the first para-
graph of article 79 of the CISG, there is an expression
“one of the parties does not fulfill one of its obligations”,
and there is no reason for it to be stated under this arti-
cle since the defective performance seller is not subject
to this matter of compensation for loss of liability in the
event that the defective seller is covered by the contrac-
tual delivery obligation specified in Article 35 of CISG.
It should also be noted that the notification obligation
in the fourth paragraph of the article does not constitute
an obstacle for the applicability of the material in case of
defective performance.

olaganiistii bir bicimde degismesi sonucu ifanin nere-
deyse imkansiz hale gelmesi durumunda 79. maddenin
uygulanma alani bulup bulmayacagidir. Doktrinde bazi
yazarlar CISG’nin 79. maddesinin dilinin bu tiir bir yo-
ruma acitk olmadigimi savunurken, diger birtakim ya-
zarlar aksini iddia etmekte, 6zellikle bazilar:1 ekonomik
giicliik durumunu hepten reddetmektedir.*

3. Ayiph ifa

Maddenin ayiph ifa konusunda uygulanabilirligi de bir-
takim yazarlarca tartisilmaktadir.*

Madde hitkmiindeki “engel” ifadesinin saticimin etki
alani disindaki durumlar: hari¢ tutmas: nedeniyle, sati-
cinin etki alani icinde kabul edilecek olan maldaki ayip-
larin bu madde kapsaminda degerlendirilemeyeceginin
iddia edildigi, daha 6nce de bahsettigimiz CISG Damis-
ma Konseyi’nin goriigiinde tespit edilmistir.*® Ancak,
CISG Damigma Konseyi'nin de paylastigi ve belirttigimiz
iizere cogunlukta olan goériise gére, CISG'nin 79. madde-
si ayipli ifa halinde ortaya ¢ikan tazminat taleplerine de
uygulanir.? Zira CISG’nin 79. maddesinin birinci fikrasi
metninde “taraflardan biri yiikiimliiliikklerinden birini
ifa etmemesinin” ifadesi yer almaktadir ve ayiph ifa sa-
ticinin CISG’nin 35. maddesinde belirlenen sézlesmeye
uygun mal teslim yiikiimliiliigii kapsaminda yer aldi-
gindan ayipli ifanin tazminat sorumlulugundan kurtul-
maya iligkin bu maddeye konu olmamasi i¢in herhangi
bir neden yoktur. Ayrica belirtmek gerekir ki maddenin
dordiincii fikrasindaki bildirim yiikiimliiliigii de ayiph
ifa durumunda maddenin uygulanabilirligi anlaminda
bir engel tegkil etmemektedir.

12 CISG a. 35/1: “ The seller must deliver goods which
are of the quantity, quality and description required by
the contract and which are contained or Zpackaged in
the manner required by the contract’

13 Yesim M. Atamer, Uluslararasi Satim
Sozlesmelerine lliskin Birlesmis Milletler Antlasmasi
(CISG) Uyarinca Saticinin Yukumlalikleri ve
Sozlesmeye Aykiriigin Sonuglari, p. 454,

14 Semsi Baris Ozcelik, Borclunun Sorumlu
Olmadig: Sebeplerle Borcun ifa Edilememesi ve Miichir
Sebep Kayitlari, Ankara Universitesi Sosyal Bilimler
Enstittisti unpublished doctoral thesis

(Doctoral Thesis), Ankara 2009, p. 87.

15 H. Erciiment Erdem, Milletlerarasi Mal Satim
Sozlesmeleri Hakkinda Birlesmis Milletler Sozlesmesi
(Viyana Satis Stzlesmesi), Milletlerarasi Ticaret

Hukukuile llgili Makaleler, istanbul 2008, p. 93.

16 Atamer, p. 460.

17 Yavuz Dayioglu, CISG Uygulamasinda
Sozlesmenin ihlali Halinde Alicinin Haklari ve
(Ozellikle Alicinin Tazminat Talep Etme Hakki,
stanbul 2011, p. 144,

18 Atamer, p. 461.

19 Dayioglu, p. 7-8.

20 Atamer, transferred form p. 458, Nicole
Fischer: Die Unmoglichkeit der Leistungim
internationalen Kauf-und Vertragarecht,

Berlin 2001255 vd.

21 0zcelik, p. 100.

22 Cevdet llhan Giinay, Tiirk Borclar Kanunu Serhi
p. 499 Clausula rebus sic stantibus, the institution

expressed in Latin as “unexpected state”, “collapse of

the transaction base” and “adaptation”.

23 Okur, Milletlerarasi Mal Satim Hukuku (CISG)

p. 543.

24 Okur, Milletlerarasi Mal Satim Hukuku (CISG)

p. 544,

25 CISG Advisory Council Opinion No:7.

26 CISG Advisory Council Opinion No:7

27 Dog. Dr. Tolga AYOGLU, Milletlerarasi Menkul
Mal Satimlari Hakkinda Viyana Konvansiyonu'nda
Bosluklarin Doldurulmasi transferred from p. 87,

H. Erciiment Erdem, Uluslararasi Mal Satim
Sozlesmeleri Hakkinda Birlesmis Milletler Sozlesmesi,
Batider 1992, C. XVI, S. 3, p. 105.

28 CISG Advisory Council Opinion No:7.
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4. Liability for Third Person’s Actions

Another subject about the article’s applicability is re-
garding seller’s liability for third person’s actions. Ac-
cording to the general rule in the first paragraph of arti-
cle 79 of the CISG and the opinion numbered 7 of CISG
Advisory Council:

“In general, the seller is not exempted under Article 79(1)
when those within its sphere of risk fail to perform; for
example, the seller’s own staff or personnel and those en-
gaged to provide the seller with raw materials or semi-
manufactured goods. In exceptional circumstances, a con-
tracting party may be exempted under Article 79(1) for the
acts or omissions of a third person when the contracting
party was not able to choose or control the third person.”

VI. CONCLUSION

As Erciiment Erdem said, “The attempt of solving the in-
ternational movable objects disputes with a domestic law
system is bound to stay as an artificial solution”.?” Formed
according to this principle, CISG brought a way to avoid
liability to damage because of its abstract and objective
method, and set conditions for this as an unavoidable
and unpredictable obstacle beyond the seller’s control.
In addition to being an unforeseeable and unavoidable
obstacle, the fourth paragraph of article 79 of the CISG
obliges parties exposed to the obligation to notify the
other party within a reasonable period of time from the
date on which they have learned or have has to learn to
avoid such disabilities and effects, so as to benefit exclu-
sively.

4. Uciincii Kisilerin Fiillerinden Sorumluluk

Maddenin uygulama alanina iligkin bir diger konu ise,
saticinin ticlineill kisilerin fiillerinden sorumluluguna
iligkindir. CISG’nin 79. maddesinin birinci fikrasindaki
genel kurala gore ve CISG Danigma Konseyi'nin de 7 nu-
marali goriigiinde belirttigi tizere:

“Eger 3. kisi ile bir hizmet iligkisi varsa veyahut 3. kisiyle
tedarik eden sifatiyla iligki kurulduysa, bu iliskiden doga-
cak sorunlardan saticinin sorumlu olacag, yani 79. mad-
de kapsamindaki gerekliliklerin ikisi icin de aranacagidur.
Istisnai durumlarda, 6rnedin saticimn 3. kisiyi secme
imkam bulunmadigt durumlarda kendisi sorumluluktan
hari¢ tutulabilir”

V1. SONUC

Erctiment Erdem’in de belirttigi lizere, “uluslararast
menkul mal satimlarina iligkin ihtilaflar: milli bir hukuk
sistemine baglanarak ¢ozme ¢abast yapay bir ¢éziim tarzi
olarak kalmaya mahkumdur” *” Bu diisiinceye ithafen ha-
zirlanan CISG, soyut ve objektif bir model 6zelligi tagidi-
gindan bu dogrultusunda bir tazminat sorumlulugundan
kurtulma mekanizmasi da getirmis, bunun kogullarin
da saticinin etki alani disinda 6ngériilemez ve kacinila-
maz bir engel olmasi olarak belirlemisgtir. Ongoriilemez
ve kacinilamaz bir engel olma sartinin yam sira CISG’nin
79. maddesinin dordiincii fikrasi ise engele maruz kalan
taraflara s6z konusu istisnadan yararlanabilmeleri i¢in
bu engeli ve etkilerini engeli 6grendigi veya 6grenmis ol-
masl1 gereken tarihten itibaren makul bir siire icerisinde
karsi tarafa bildirime zorunlulugu getirmisgtir.

12 CISG m. 35/1: “Satici, miktari, kalitesi ve tiirdi
szlesmede dngdriilen mallari, sézlesmede belirtilen
paket veya muhafaza icinde teslim etmek zorundadir.”
13 Yesim M. Atamer, Yeni Bir Milletlerarasi Satim
Hukukuna Dogru: Milletlerarasi Mal Satimina lliskin
Stzlesmeler Hakkinda Birlesmis Milletler Anlasmasi ve
Tirkiye (Mal Satimina lliskin Stzlesmeler ve Tiirkiye),
Hukuki Perspektifler Dergisi, S. 8, Eyliil 2006, s. 454.
14 Semsi Baris Ozcelik, Borclunun Sorumlu
Olmadig: Sebeplerle Borcun fa Edilememesi ve Miichir
Sebep Kayitlari, Ankara Universitesi Sosyal Bilimler
Enstitiisti Yayimlanmamis Doktora Tezi (Doktora Tezi),
Ankara 2009, s. 87.

15 H. Erciiment Erdem, Milletlerarasi Mal Satim
Sozlesmeleri Hakkinda Birlesmis Milletler Sozlesmesi
(Viyana Satis S¢zlesmesi), Milletlerarasi Ticaret

Hukuku ile ilgili Makaleler, [stanbul 2008, s. 93.
16 Atamer, Mal Satimina lliskin Sozlesmeler ve
Tirkiye s. 460.

17 Yavuz Dayioglu, CISG Uygulamasinda
Stzlesmenin fhlali Halinde Alicinin Haklari ve Ozellikle
Alicinin Tazminat Talep Etme Hakki,

Istanbul 2011, . 144,

18 Atamer, Mal Satimina lliskin Sézlesmeler ve
Turkiye s. 461,

19 Dayiogly, s. 7-8.

20 Atamer, Mal Satimina lliskin Sézlesmeler ve
Tiirkiye s. 458'den naklen, Nicole Fischer: Die
Unméglichkeit der Leistung im internationalen
Kauf-und Vertragarecht, Berlin 2001255 vd.

21 Ozcelik, s. 100.

22 Cevdet llhan Giinay, Tiirk Borclar Kanunu

Serhis. 499 Clausula rebus sic stantibus, Latince
“beklenilmeyen hal”, “islem temelinin cékmesi” ve
“uyarlama” gibi kavramlarla ifade edilen kurum.
23 Okur, Milletlerarasi Mal Satim Hukuku (CISG)
s.543.

24 Okur, Milletlerarasi Mal Satim Hukuku (CISG)
s.h44,

25 CISG Danisma Konseyi 7 Numarali Griist.

26 CISG Danisma Konseyi 7 Numarali Griisi.

27 Tolga AYOGLU, Milletlerarasi Menkul Mal
Satimlari Hakkinda Viyana Konvansiyonu'nda
Bosluklarin Doldurulmasi s. 87'den naklen,

H. Erciiment Erdem, Uluslararasi Mal Satim
Soézlesmeleri Hakkinda Birlesmis Milletler Sozlesmesi,
Batider 1992, C. XV, S. 3, 5. 105.

28 CISG Danisma Konseyi 7 Numarali Gorist.
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The CISG, which prefers not to define the elements con-
tained in the article, should be construed in such a way
that it will inevitably lead to difficulties in interpreta-
tion, but in the sense that it will lead to the uniformity
of the subjects in question and the international legal
system in the international arena.

The interpretation is particularly important in cases of
extreme hardship and in this case, as stated in the CISG
Advisory Council’s opinion No. 7,2¢ the definition of “dis-
ability” as a serious difficulty scenario when considering
the principle of “pacta sunt servanda” in a fair legal sys-
tem needs to be interpreted flexibly. B
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