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ABSTRACT

The usufructary right, which gives beneficial
owner full enjoyment, may be established on
the joint-stock company share certificates.
The beneficial owner has property and man-
agement rights. As property rigths, the ben-
eficial owner is entitled to benefit from share
of profits and legal sums. Regarding the right
to participate in the management, the ben-
eficial owner has right to file a case aganist
general assembly resolutions, right to attend
general meetings, receive information and in-
spection in accordence with the right to vote.
At this point, in relation to managing rights of
the beneficial owner of the usufructary right
established on the share, it is contradictive in
doctrine whether whether the owner or the
beneficial owner wil will exercise these rights.
In this study, the conflict between the owner’s
and beficiary’s rights will be discussed.

OZET

Sahibine bir sey tizerinde tam yararlanma yet-
kisi tantyan intifa hakki, anonim sirketlerde his-
se senetleri Uizerinde kurulabilmektedir. Anonim
sirket hisseleri Uizerinde intifa hakki sahibinin
malvarlig ve yonetimsel haklari bulunmakta-
dir. Malvarlig hakki olarak, intifa hakki sahibinin
paya dusen kar pay! ve hukuki semerelerden
yararlanabilme hakki mevcuttur. Yonetime ka-
tima hakkina iliskin olarak ise, intifa hakki sa-
hibinin oy hakki ve bunun uzantisi olarak genel
kurul kararlarina karsi iptal davasi acma hakki,
genel kurul toplantisina katilma hakki, bilgi alma
ve denetleme hakki s6z konusudur. Bu nokta-
da, hisse senetleri (izerinde tesis edilen intifa
hakki sahibinin yonetimsel haklari bakimindan,
yonetime malikin mi yoksa intifa hakki sahibinin
mi katllacag sorunu doktrinde tartismall mese-
lelerden biri olmustur. Bu calismada, intifa hakki
sahibiyle malikin catisan haklari ele alinacakir.

GSI11235




-0>70

16/

KEYWORDS: Joint-Stock Company, Usu-
fructary Right, Scope of the Usufructary Right,
Establishment of Usufructary Right, Rights of
Beneficial Owner

I. INTRODUCTION

N ACCORDENCE WITH THE LATEST ECONOMIC DEVELOP-
ments, the rights arising from joining the partner-
ship especially from joint-stock company shares,
have importance for real and legal persons’ assets.
The shares of join-stock company not only gives
the owner property and personal rights but also be-

come subject to different legal transaction such as usu-

fructary right.

The usufructary right, as right in rem, provides benefi-
cial owner full enjoyment on the subject matter. Turkish
Civil Code no. 4721 provides that the usufructary right
may be established on movables, immovables and and
rights. The establishment of usufructary rights on the
joint stock company share is stated in the related articles
of Turkish Civil Code and accepted in High Court deci-
sions.! A negotiable instrument such as share certificate
may be the object that the usufruct rights on the joint-
stock company shares to be established. It is possible
to establish both statutory usufruct in accordence with
Turkish Commercial Code no. 6102 and contractual usu-
fruct in accordence with Turkish Civil Code on the joint-
stock shares.

In this study, firstly the usufructary right on the share
certificates will be explained in general and afterwards
the scope of the right will be discussed. This matter will
be handled separately as property rights and manag-
ing rights. The limitation to the rights of owner by the
managing rights of the beneficiary is still a contradictive
issue today. At the last section, which rights the benefi-
ciary and the owner can use will be discussed besides the
explicit provision of right to vote.

Il. THE USUFRUCTARY RIGHT ESTABLISHED ON
THE SHARE CERTIFICATES

A. THE USUFRUCTARY RIGHT IN GENERAL
Within the scope of property law, the usufructary right

provides the widest possession of property to the ben-
eficiary, which belongs to someone else. The full enjoy-

ANAHTAR KELIMELER: Anonim Ortaklk,
Intifa Hakki, Intifa Hakkinin Kapsami, Intifa Hak-
kinin Kurulmasi, Intifa Hakki Sahibinin Yetkileri

1. GiRIS

ON YILLARDAKI EKONOMIK GELISMELERLE BiRLiK-
te, ortakliga katilimdan kaynaklanan haklar,
ozellikle anonim ortaklik paylarindan dogan
haklar, gercek ve tiizel kisilerin malvarhkla-
rinda 6nem arz etmektedir. Anonim ortaklik
paylari, sahibine malvarhiginailiskin ve kigisel
bir takim haklar saglamakla birlikte, intifa hakki kurul-
masl gibi, bircok hukuki isleme konu olabilmektedirler.

Ayni bir hak olan intifa hakki, sahibine bir sey {izerinde
tam yararlanma yetkisi saglar. 4721 sayili1 Tiirk Medeni
Kanun’unda (“TMK?”) diizenlenmis olan intifa hak-
kinin; tagimirlar, tasginmazlar ve haklar {izerinde tesis
edilebilecegi belirtilmistir. Anonim sirket hisseleri iize-
rinde ise intifa hakki tesisi edilebilecegi gerek 4721 sayili
TMK’nin ilgili maddeleri gerekse de Yiiksek Mahkeme
kararlari ile de sabittir.! Anonim sirket paylari {izerinde
intifa hakki kurulan nesne, hisse senedi gibi bir kiymetli
evrak olabilir. Hisse senetleri iizerinde 6102 sayil1 Tiirk
Ticaret Kanunu'nda (“TTK”) hiikiim altina alindig:
tizere kanuni intifa kurulabilecegi gibi, TMK’da 6ng6-
riilmiis olan akdi intifalar da kurulabilir.

Bu calismada, hisse senetleri iizerinde intifa hakkindan
genel olarak bahsettikten sonra, anonim girketler hisse
senetleri iizerinde kurulan intifa hakkinin kapsami ele
alinacaktir. Bu husus malvarlig1 ve yonetimsel haklar
acisindan iki ayr1 kisimda ele alinacaktir. Yonetimsel
haklarin intifa hakk: sahibinin malikin yetkilerini sinir-
landirmas: hususu bugiin i¢in hala tartigmali konular-
dan biridir. Son béliimde, oy hakk: kullanimi icin geti-
rilen acik hiikiim disinda, intifa hakki sahibiyle malikin
hangi yetkileri kullanabilecegi konusu tartisilacaktir.

II. HISSE SENETLERI UZERINDE iNTIFA HAKKI

A. GENEL OLARAK iNTiFA HAKKI

Esya Hukuku cercevesinde intifa hakk: sahibine, bagka-
sina ait bir malvarhigi iizerinde en genis sekilde yararlan-
ma imkani saglayan bir irtifak hakkidir. intifa hakkinin
tanidigr mutlak yararlanma, intifa konusunun 6zdege-
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ment arising from usufructary right includes the use of
it, as long as right to obtain its products, income, with-
out harming the eigenvalue of the usufruct. The right of
usufruct is basically a property law regime (Article 794-
795 of Code no. 4721). It can be established on movable,
immovable, rights or property. It provides the right and
power to take full advantage of the subject matter, un-
less otherwise provided in accordance with the provi-
sions of the Turkish Civil Code.

The usufructis regulated in the Turkish Civil Code in re-
spect of joint stock companies’ shares. Accordingly, the
usufruct, in terms of content and scope, gives the right
to benefit from economic and regular rights arising from
the shares of the company during the usufruct.? The
usufructary right established on the share certificates
may arise from the law or contract. In the case of es-
tablishment of usufructary right over the capital share,
provisions related to transfer of the main capital share
shall be applied. According to the relevant provision of
Turkish Commercial Code (TTK), the usufructary right
is subject to the limitation, since the limitation for a
joint stock company to not to acquire more than 10% of
its own shares is also applicable for the usufruct (Article
379 of Turkish Commercial Code).

rine zarar vermeksizin, {iriinlerini, gelirlerini elde etme
hakk: oldugu kadar, onu kullanmay: da kapsar. Intifa
hakki, temelde bir esya hukuku diizenlemesidir.(TMK
794-795) Intifa hakki taginirlar, tasinmazlar, haklar veya
bir malvarlig1 tizerinde kurulabilir. TMK hiikiimleri ge-
regince aksine diizenleme olmadik¢a bu hak, sahibine
konusu {izerinde tam yararlanma hak ve yetkisi saglar.

Anonim sirket hisseleri bakimindan intifa hakk:
TTK’da diizenlenmistir. Buna gore, intifa hakki, icerik
ve kapsam itibariyle, hak sahibine intifa hakki siiresince
sirket paylarindan dogan ekonomik ve diizenli haklar-
dan yararlanma hakki verir.? Paylar {izerine kurulan in-
tifa hakki kanundan veya sézlesmeden kaynaklanabilir.
Sermaye pay1 {izerinde intifa hakk: kurulmasinda ise,
esas sermaye paymin devrine iligkin hiikiimler uygu-
lanir. TTK'1n ilgili hitkmii uyarinca, bir anonim sirketi
kendi hisselerinin %10’undan fazlasim iktisap edeme-
yecegi hususu intifa hakki bakimindan da gecerli olmasi
nedeniyle s6z konusu irtifak hakk: sinirlamaya tabiidir.
(TTK 379)
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Company shares that are of economic value may be sub-
ject to usufruct® and it is not necessary that the share is
attached to abill for the usufruct to be established on the
share.* For instance, it is possible that the basic share
may be subject to the usufruct. The beneficiary of the
right of usufruct may request the transfer of the subject
matter and negotiable instruments to him within three
(3) months following the beginning of the usufruct. At
this point, delivery is an obligation for the establishment
of usufructary right on the shares.® It should be noted
that, in joint stock companies, it is not obligatory to at-
tach the right to a share in order to have usufruct rights.
The share itself may be the subject to usufruct.

However, itis worth mentioning that the usufruct shares
and the usufructary right on the joint stock companies
shares, which are frequently mistaken in practice, do not
mean the same, and the usufruct shares are based on a
contract between the company and the shareholder. The
main difference between usufructary rights on company
shares and usufruct shares is that the beneficial owner
has rights such as voting, receiving information, filing a
cancellation case, right to receive dividends while usu-
fruct shareholders do not have such management rights.

Ekonomik degeri olan sirket paylar: intifa hakkina konu
olabilir® ve pay tizerinde intifa hakkinin kurulabilmesi
icin paym herhangi bir senede baglanmis olmasi sart
degildir.* Ornegin, ciplak payin da intifa hakkina konu
olabilmesi miimkiindiir. Intifa hakk: sahibi, intifanin
baslangicini izleyen iic (3) ay icinde, hakkin konusu olan
alacagin ve kiymetli evrakin kendisine devrini isteye-
bilir. Su halde, hisse senedi {izerindeki intifa hakkinin
tesisi icin teslim garttir.® Belirtilmelidir ki, anonim gir-
ketlerde, pay iizerinde intifa hakki kurulabilmesi icin,
hakkin hisse senedine baglanmasi zorunlu degildir. Pa-
yin kendisi de intifa hakkinin konusu olabilir.

Bununla birlikte uygulamada siklikla karistirilan kav-
ramlar olan, intifa senetleri ile anonim girketlerin his-
seleri iizerinde kurulan intifa hakkinin ayni anlama
gelmedigini, intifa senetlerinin sirket ile senet sahibi
arasinda akdedilen bir s6zlesmeye dayanmakta oldugu-
nu belirtmekte fayda gormekteyiz. Pay iizerinde intifa
hakki kavraminin intifa senetleri ile asil farki, intifa hak-
ki sahibinin oy kullanma, bilgi alma, iptal davas: acabil-
me, kar pay1 alma haklarina sahip olmasi, intifa senedi
sahiplerinin oy kullanma hakki gibi yonetime katilmaya
dair haklarinin mevcut olmamasi noktasinda goriilmek-
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On the other side, the usufruct shares give the owners to
purchase the bonds issued by the company as well as the
rights of net profits and capital that arise after the liqui-
dation of the company.

B. ESTABLISHMENT OF THE USUFRUCTARY
RIGHTS ON THE SHARE CERTIFICATES

Establishment of the usufruct on the share certificates
finalise after the usufruct is entered in the company’s
book of shares. Since there was no regulation related to
this issue in the time of the Turkish Commercial Code
no. 6762, there were opinions that the right of usufruct
was a right not registered in the book of shares. Later,
with the new rule added to the article 499 of the Turk-
ish Commercial Code numbered 6102 as “the company
shall record the owners of uncertificated shares and reg-
istered shares and benefical owners with their names,
surnames, titles and addresses”, this debate has ended.
Today, the usufruct is registered in the book of shares.
The amendment is especially important in joint stock
companies which have not issued share certificates. Be-
cause, in case of share certificates, these certificates are
finalized by the establishment and the transfer of the
rights in rem or by the transfer of possession. However,
if the share certificate is not issued, these transactions
are finalised when entered in the book. As a result, a pro-
tection for the third parties is being established.

In principle, the establishment of usufructary rights on
joint-stock company shares is based on a statutory pro-
vision or legal process. However, in exceptional cases
the usufruct on the share can also be established by a
court decision.® In case of the establishment of the usu-
fruct right on the capital share, provisions regarding the
transfer of the capital share are applied.

1. Establishment of the Usufruct on the Bearer
Shares Certificates

Bearer share certificates must be delivered to the ben-
eficiary whom the right will be established in favor of.
Accordingly, promissory and dispositive transactions
are sufficient for the usufruct rights to be established.
The parties must have agreed that the delivery has been
made for the purpose of the usufruct and must clarifiy
the reason for the delivery. This condition is provided
by a written contract for the transfer or by a registration
for the usufruct by the owner to be effecttive against the
third party.

tedir. Intifa senetleri ise, sahiplerine sirketin tasfiyesin-
den sonra ortaya ¢ikan net kazang ve sermaye haklar:
yaninda, sirket tarafindan ihrac edilecek senetlerin ali-
mina da hak kazandirmaktadir.

B. HiSSE SENETLERI UZERINDE INTIFA HAKKI
KURULMASI

Hisse senedi iizerine intifa hakk tesisi intifa hakkinin
sirketin pay defterine islenmesiyle gerceklesir. 6762
say1li Tiirk Ticaret Kanunu zamaninda bu konuyla ilgi-
li bir diizenleme mevcut olmadig icin, doktrinde intifa
hakkinin pay defterine kaydedilmeyen bir hak olduguna
dair goriisler mevcut idi. Daha sonra 6102 sayilh TTK’nin
499. maddesine eklenen “Sirket senede baglanmamug
pay ve nama yazili pay senedi sahipleriyle, intifa hakki
sahiplerini ad, soyad, unvan ve adresleriyle pay defteri-
ne kaydeder.” hiikiimle, bu tartisma ortadan kalkmigtir.
Bugiin, artik intifa hakki pay defterine kaydedilmekte-
dir. Yapilan degisiklik 6zellikle pay senedi diizenlenme-
mis anonim girketlerde 6nem arz etmektedir. Zira pay
senetlerinin mevcut olmas1 halinde, bu senetler ayni
haklarin kurulmasi ve devri veya zilyetligin devri ile ger-
ceklestirilmektedir. Ancak pay senedi diizenlenmemis
olmasi halinde ise bu iglemler pay defterine islenmek
suretiyle gerceklestirilmektedir. Netice itibariyle bu
degisikle ticiincii kisilere karsi bir koruma tesis edilmis
olmaktadir.

Anonim sirketlerde pay iizerinde intifa hakki tesis edil-
mesi, kural olarak bir kanun hitkmiine ya da hukuki isle-
me dayanmaktadir. Bununla birlikte, istisnai durumlar-
da pay iizerinde intifa hakki bir mahkeme karari ile de
kurulabilir.® Sermaye pay1 tizerinde intifa hakk: kurul-
masina, esas sermaye payimn gecisine iligkin hiikiimler
uygulanmaktadir.

1. Hamiline Yazili Pay Senetleri Uzerinde intifa
Hakki Kurulmasi

Hamiline yazili hisse senetlerinin, lehine intifa hakki
taninacak kisiye teslimi gerekir. Buna gore, intifa hakki-
nin hukuki bir iglemle kurulabilmesi i¢in bor¢lanma ve
tasarruf islemleri kafidir. Taraflar, teslimin intifa hakki
tesisi amaciyla yapildig1 konusunda anlasmis ve teslim
nedenini acikliga kavusturmus olmalidirlar. Bu sart, ya-
z1l1 bir devir akdi ya da ticiincii kisilere karsi etkili olmak
lizere senet iizerine malik tarafindan intifa kaydi konul-
masi ile saglanir.
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2. Establishment of the Usufruct on the Regis-
tered Shares

In order to establish the rights on the registered share,
it is necessary to endorse and to write an expression re-
lating to establishment of usufruct on it (for example, a
phrase like “usufruct”).” It may be endorsment in full or
endorsement in blank.

Pursuant to Article 499 of the Turkish Commercial
Code, the beneficiaries shall be registered in the book
of shares by the board of directors. Only those who are
registered in the book of shares shall be deemed to have
usufruct rights.® Unless the usufructary rights are prov-
en as registered in accordence with the rules, the benefi-
ciaries cannot be written in the book of shares.

Apart from the endorsement, a usufructary right on the
registered share certificate can be established by as-
sigment. For this purpose, a statement concerning the
establishment of the usufruct shall be included in the
declaration of assignment and the certificate must be
delivered to the person whom the right is established
in favor of. The declaration of assigment containing the
usufruct can be written on the certificate or on a sepa-
rate sheet from the certificate. However, in this case, reg-
istered share certificates shall be delivered to the person
whom the usufruct right is established in favor of.’

lil. THE SCOPE OF THE USUFRUCTARY RIGHTS
ESTABLISHED ON THE JOINT STOCK COMPANY
SHARES

The rights and powers of the beneficiary of the usufruc-
tary rights on the joint-stock company shares are divid-
ed as property rights and management rights. The legal
sums, such as dividends on shares, belong to the benefi-
ciary. In terms of the management rights of the benefi-
cial owner established on the shares, it is the matter of
dispute that whether the beneficial owner or the owner
will have the rights.

The usufructary rigts give the beneficial owner property
and management rights. As property right, there is a
right to take advantage of the property. Hence, benefi-
ciaries benefit from share of profits and legal sums (in-
terest and other periodic income). With respect to the
right to participate in management, the right to vote and
the extension thereof, the right to cancel the general as-
sembly decisions, the right to participate in the general

2. Nama Yazili Pay Senetleri Uzerinde intifa
Hakki Kurulmasi

Nama yazili pay senedinin {izerinde intifa hakk tesis
edilebilmesi i¢in senedin ciro edilmigs olmasi ve {izerine
intifa hakki kurulmasina iligkin bir ibarenin (Ornegin,
‘intifa icindir’ gibi bir ibare) yazilmasi gerekmektedir.”
Ciro, tam ciro olabilecegi gibi, beyaz ciro da olabilir.

Tiirk Ticaret Kanununun (“TTK”) 499. maddesi uya-
rinca, intifa hakk: sahipleri, sirket yonetim kurulu ta-
rafindan pay defterine kaydedilecektir. Sadece pay def-
terinde kayith bulunan kimse intifa hakki sahibi olarak
kabul edilebilecektir.? Payin {izerinde usuliine uygun
olarak intifa hakki kuruldugu ispat edilmedigi siirece,
intifa hakki: sahibi pay defterine yazilamayacaktir.

Cironun disinda, temlik islemiyle de nama yazili pay se-
nedi izerinde intifa hakki kurulabilir. Bunun i¢in temlik
beyaninda intifa hakkinin kurulmasina iligkin bir ibare-
nin yer almasi ve senedin lehine intifa hakki taninmis
olan kimseye teslim edilmesi gerekir. intifa hakkim ice-
ren devir beyani, senet {izerine olabilecegi gibi, senetten
ayr1bir kagida da yazilabilir. Ancak bu durumda danama
yazili pay senetlerinin lehine intifa hakki tesis edilen ki-
siye teslimi sarttir.’

ll. ANONIM SIRKETLER HiSSELERi UZERINDE
KURULAN iNTiFA HAKKININ KAPSAMI

Anonim sirket hisseleri {izerinde intifa hakki sahibinin
hak ve yetkileri malvarlig1 haklari ve yonetimsel haklari
olarak ikiye ayrilmaktadir. Hisse senetlerine ait kar pay1
gibi hukuki semereler, intifa hakki sahibine ait olmakta-
dir. Hisse senetleri iizerinde tesis edilen intifa hakk: sa-
hibinin yonetimsel haklar1 bakimindan, yénetime mali-
kin mi yoksa intifa hakki sahibinin mi katilacagi sorunu
meydana gelmektedir.

Intifa hakk, sahibine malvarhig ve yonetime katilma
haklar1 tanir. Malvarligi hakk: olarak yararlanma soz
konusudur. Dolayisiyla hak sahibi, paya diisen kar pay1
ve hukuki semerelerden (faiz ve diger periyodik gelirler)
yararlanir. Yonetime katilma hakkina iligkin olarak ise
oy hakki ve bunun uzantisi olarak genel kurul kararla-
ria kars iptal davasi agma hakki, genel kurul toplan-
tisina katilma hakki, bilgi alma ve denetleme hakki s6z
konusudur. Bununla birlikte, kanun koyucu, malikin ¢1-
karlarini da dikkate alarak, malikin ¢ikarlarinin korun-
mas1 amaciyla teminat gostermeme ya da hukuka aykiri
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assembly, the right to receive and control information.
However, taking into account the interests of the owner,
the legislator has also foreseen that the administration
of the usufruct may be entrusted to a guardian by taking
away form the benefical owner, in the event of not show-
ing a guarantee for the protection of the interests of the
owner or continuing the unlawful use.’

A. SCOPE OF THE USUFUCTURAY RIGHTS IN
TERMS OF PROPERTY RIGHTS

Shareholders who can be defined as owners of the as-
sets in economic terms, have the right to participate in
the rent allocated from the company’s net profit each
year, also may take the preliminary period interest de-
termined by the Articles of Association, in exchange for
the dividends for which they will be deprived during the
preparation period required for company to go into ac-
tion. They may also obtain material benefit from an indi-
rect way by using their right to benefit from the facilities
of the partnership given to them.

kullanima son vermeme hallerinde, intifa konusunun
yonetiminin intifa hakki sahibinin elinden alinarak kay-
yima tevdi edilebilecegini de 6ngdrmiigtiir.’

A. MALVARLIGI HAKLARI ACISINDAN iINTIFA
HAKKININ KAPSAMI

Malvarliginin ekonomik anlamda malikleri olarak nite-
lendirilebilecegimiz pay sahipleri, bu malvarligi haklari
kapsaminda, her yil sirketin elde ettigi safi kazanctan
dagitilmaya tahsis edilen kira katilma hakkina sahip ol-
duklari gibi, sirketin faaliyete gecmesiicin gerekli hazir-
lik ddneminde yoksun kalacaklar1 kar paylarina kargsilik
olmak iizere ana sozlesme ile kararlagtirilan hazirhk
donemi faizini alabilir ve ayrica kendilerine taninan
ortakligin tesislerinden yararlanma hakkimi kullanarak
dolayli bir yoldan maddi ¢ikar elde edebilirler.
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1. The Right to Profit Share

The right to profit share can be regarded as the most im-
portant right of the shareholder in terms of joint-stock
partnership law. The right to profit share means the par-
ticipation of the shareholder in the annual earnings or
reserve fund allocated to the distribution according to
the provisions of the articles of association and general
provisions of the law. The right of usufruct, in accord-
ence with its nature, gives right to benefial owner to
benefit from the matter of the usufruct.

2. Benefiting From Company Facilities

Although this right is not foreseen in the Turkish Com-
mercial Code, itis aright arising from the nature of some
joint stock companies and recognized by the Articles of
Association. In order to promote thisright, itisnecessary
to have facilities available for the company. For example,
a joint-stock company that operates a beach, sports fa-
cility, or thermal spa may grant its shareholders priority
rights to enjoy or benefit from their facilities. This right
does not constitute an obligation of the company unless
itis recognized by the Articles of Association.

1. Kar Pay1 Hakka

Kar pay1 hakki, anonim ortaklik hukuku bakimindan
pay sahibinin en 6nemli hakki olarak nitelendirilebilir.
Kar pay1 hakki, kanun, ana s6zlesme hiikiimleri ve genel
hiikiimlere gore dagitilmaya tahsis edilen yillik kazanca
veya yedek akcelere pay sahibinin katilimini ifade eder.
Intifa hakki ise niteligi geregi, bu hak sahibine ilk planda
intifa konusundan yararlanma hakk: bahgeder.

2. Sirket Tesislerinden Yararlanma Haklka

Bu hak, TTK’da 6ngoriilmemis olsa da, bazi anonim gir-
ketlerin niteliginden kaynaklanan ve esas s6zlesme ile
taninan bir haktir. Bu hakk ileri siirebilmek icin sirke-
tin kullanilmaya miisait tesislerinin bulunmasi gerekir.
Ornegin, plaj, spor tesisi veya kaplica isletmeciligi yapan
anonim sirket kendi pay sahiplerine tesislerinden ya-
rarlanma veya yararlanmada 6ncelik hakki verebilir. Bu
hak, esas sozlesme ile taninmadikea sirketge bir zorun-
luluk olusturmaz.
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3. Pre-Emption Rights on Shares

In case of a usufructary right on the share, there is a
question of who will have the right in terms of pre-emp-
tionrights on shares. Since the right of usufruct gives the
beneficial owner to use only the usufruct and to enjoy
without touching its eigenvalue, only those things that
can be described as the sums of the usufruct will belong
to the beneficial owner. In this respect, since the right of
pre-emption can not be regarded as the sums of the usu-
fruct, it shall belong to the shareholder alone and not to
the beneficial owner.

4. Right to Have Non-Paid Up Shares

By taking into account the legal nature of the non-paid
up share certificates, these shares only belong to the
owner and can only be demanded by the owner. Right to
have non-paid up belongs to shareholder, since the ben-
eficial owner only has right to benefit from legal sums
when considering the general principles of the usufruct
and the eigenvalue of the usufruct only belogs to the
shareholder.

5. Right to Liquidation Share

Shareholders can not reclaim the capitals they gave to
the company and shareholders’ rights to liquidation
share are reserved." On the other hand, sharehold-
ers have ownership over the property of the joint stock
company, in the economic sense. In the course of the
company’s activities, this right, which is intertwined
with the ownership of the share, comes only when the
company is liquidated. The shareholder has the right to
participate in this liquidation at the rate of its share, un-
less otherwise agreed in the articles of association and
with the condition that a positive balance remaining in
the result of the liquidation of the company.

B. SCOPE OF THE USUFRUCT FOR THE RIGHT
TO PARTICIPATE IN MANAGEMENT

The share representing the participation in joint stock
ownership provides some management rigths as well as
property rights to the owner. As is known, in joint stock
companies, management, representation and supervi-
sion responsabilities are carried out by company organs
not by shareholders as an extension of legal entity. In
this sense, usufruct gives right shareholder to partici-
pate indirectly in the administration, representation

3. Yeni Pay Almada Oncelik (Riichan) Hakki

Pay iizerinde bir intifa hakki bulunmas: halinde riichan
hakki kapsaminda karsimiza hakkin kime ait olacag:
problemi ¢ikmaktadir. Intifa hakky, sahibine sadece inti-
fa konusunu kullanma ve 6zdegerine dokunulmaksizin
yararlanma hakki sagladigindan, yalnizca intifa konu-
sunun semeresi olarak nitelendirilebilen seyler, hak sa-
hibine ait olacaktir. Bu dogrultuda, riichan hakk intifa
konusu payin semeresi olarak nitelendirilemediginden,
intifa ile yiikiimlii payin bir uzantisi niteligindeki riic-
han hakki sahibine degil, tek basina pay sahibine ait ola-
caktir.

4. 6demesiz Paylari Edinme Hakki

Odemesiz pay senetlerinin hukuki niteligi géz 6niine
alindiginda, bu paylar pay sahibine aittir ve sadece onun
tarafindan sirketten talep edilebilir. Intifa hakkina ilis-
kin genel ilkeler cercevesinde intifa hakk: sahibinin sa-
dece semerelerden yararlanma hakki bulundugundan
ve intifa konusunun 6zdegeri malike ait oldugundan,
paydan kaynaklanan 6demesiz pay alma hakk: da intifa
hakki sahibine degil, pay sahibine ait olacaktir.

5. Tasfiye Payi Hakki

Pay sahipleri sermaye olarak sirkete verdiklerini geri
isteyemezler ve pay sahiplerinin tasfiye payma iligkin
haklar1 sakhdir." Buna kargilik, pay sahipleri, anonim
sirketin malvarhig: izerinde ekonomik anlamda miilki-
yet hakkina sahiptir. Sirketin faaliyeti siirecinde, pay sa-
hipligiilei¢ice olan bu hak, sadece sirketin tasfiye haline
girmesi halinde giindeme gelmekle birlikte, pay sahibi
anasozlesmede aksi kararlagtirilmadikea ve sirketin tas-
fiyesi sonucunda olumlu bir bakiye kalmak kaydiyla, bu
tasfiye artigina pay1 oraninda katilma hakkina sahiptir.

B. _Y(")NETiME KATILMA HAKLARI ACISINDAN
INTIFA HAKKININ KAPSAMI

Anonim ortakliga katilimi temsil eden pay, sahibine
malvarligr haklarinin yam sira bazi yonetime katilma
haklar1 da saglar. Bilindigi gibi, anonim ortakliklarda,
yOnetim, temsil ve denetim gorevleri pay sahiplerince
degil, tiizel kisiligin bir uzantisi olarak sirket organlar:
tarafindan yerine getirilir. Bu anlamda intifa hakki; oy
hakki, genel kurula katilma hakki, bilgi alma hakk: ve
iptal davas1 agma hakki olarak siralayabilecegimiz yone-
time iligkin haklar aracilig) ile pay sahibine de sirketin
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and control of the company by means of management
rigths such as the right to vote, the right to participate
in the general assembly, the right to receive informa-
tion and the right to revoke. Likewise, individual rights
granted to all shareholders, which can be assessed under
management rights, and minority rights recognized in
the minority representing a certain proportion of the
main capital help shareholders to effectively participate
in company management, or helps minority or individ-
ual shareholders at least to control activities of the com-
pany managed by the majority.

1. Right to Vote

Article 360 of the Turkish Commercial Code No. 6762
stipulated that the right to vote arising from a usufructary
right establihed on the joint-stock company share, shall
be exercised by the beneficial owner. It was recognized in
the doctrine that the right to vote for a beneficial interest
in this provision was not a mandatory rule."? As per Arti-

idare, temsil ve denetimine dolayli olarak katilma ola-
nagi saglamaktadir. Ayni sekilde yonetime iligkin haklar
arasinda degerlendirebilecegimiz biitiin pay sahiplerine
taninan bireysel haklar ile ana sermayenin belirli bir
oranini temsil eden azinliga taninan azinlik haklari da,
ortaklarin sirket yonetimine etkin bir bicimde katilma-
sina veya en azindan ¢ogunluk tarafindan yonetilen sir-
ketin faaliyetlerinin azinlik ya da miinferit pay sahipleri
tarafindan denetlenmesine yardimeci olur.

1. Oy Hakla

6762 sayil1 Tiirk Ticaret Kanununun 360. maddesin-
de, iizerinde intifa hakki bulunan bir hisse senedinden
dogan oy hakkinin, intifa hakk sahibi tarafindan kulla-
nilacagi belirtilmekteydi. Doktrinde bu hiikmiin intifa
hakki bulunan hisseye ait oy hakkinin, intifa sahibi tara-
findan kullanilacagina dair hitkmiin emredici nitelikte
olmadig1 kabul edilmekteydi.’* Daha sonra yiiriirliige
giren 6102 sayili TTK’nin 432. maddesi ile eski kanun
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cle 432 of TTK No. 6102, which was put into effect later, it
was stipulated that the right of vote on the share could be
used other than benefial owner, by adding a clause “if not
otherwise agreed” to the previous provision.

Although the issue of voting rights is no longer a prob-
lem today, the issue of whether other rights such as par-
ticipation in the general assembly, right to demand in-
formation, right to audit and right to revoke, which are
other management rights arising from shares, will be
exercised by the beneficial owner or by the owner is still
controversial today.

Indoctrineitis stated that in addition to participating in
the general meeting based on right to vote arising from
usufruct, the right to propose, the right to inspection
and right to revoke is given to the beneficial owners. Also
itis accepted that the right of usufruct on the share does
not prevent the owner from using of these rights. On the
contrary, opponents right to vote and right to revoke of

hitkmiine “aksi kararlastirilmamigsa” ibaresi eklenerek,
pay iizerindeki oy hakkinin intifa hakki sahibi disinda da
kullanilabilecegi hiikiim altina alinmigtir.

Oy hakkinin kullanilmasi bakimindan bugiin icin artik
bir sorun olmasa da, hisse senedinden kaynaklanan di-
ger yonetimsel haklar olan genel kurula katilma, bilgi
alma, denetleme ve iptal davasi gibi haklarin intifa hakki
sahibi tarafindan mi, yoksa malik tarafindan m kullani-
lacagi konusu bugiin hala tartismalidir.

Doktrinde, intifa hakk: sahibine oy hakkina bagh genel
kurula katilmanin yani sira, 6neride bulunma, genel ku-
rul icinde denetleme ve iptal davas1 agma haklarinin da
tanindig belirtilmekte ve pay iizerinde intifa hakki bu-
lunmasinin malikin asil cevhere ait olan bu haklarinin
kullanilmasina engel olmadigi kabul edilmektedir. Buna
karsin, kars1 goriis olarak intifa hakki sahibine taninmig
olan oy hakki ile iptal davas1 agma hakkinin bir biitiin
tegkil ettigi ve iptal davas1 agma hakkinin miinhasiran

GSI 11245




-0>70

16/

the beneficial owner constitutes a whole and right to re-
voke only can be used by the beneficial owner.”* Another
accepted view is that even in cases where voting right is
left to the owner with the contract, the beneficial owner
may continue to use management rights such as joining
the general assembly and filling a cancellation case.™

The power to exercise the right of vote arising from the
share certificate, whether established by a usufruct, a
law, or by a contract, has been given only to beneficial
owner, unless otherwise agreed. However, the beneficial
owner shall act with due regard to the interests of the
owner when he exercises his right, otherwise will be re-
sponsible to the owner.

In the case of a usufruct right on the share certificate,
the voting right shall be exercised by the beneficial own-
er and not with condition that the usufruct on the share
is established to cover the whole share in order to use
the right.

2. Right to Participate in General Assembly
Meetings

Since the right of usufruct shall be exercised only at
the General Assembly meeting, the right to participate
in the General Assembly meetings shall also belong to
the beneficial owner. It is a precondition for joint-stock
companies to have the right to participate in general
assembly meetings to exercise the right to file a cancel-
lation case and access to information. Because it is the
rule for using the right to file a cancellation case that to
participate in the general meeting and oppose to the de-
cision which shall be recorded to the meeting minutes.
However, as explained below, the right to receive infor-
mation is not only a right that is used outside the gen-

intifa hakki sahibi tarafindan kullanmilabilecegini belir-
tilmektedir.”® Kabul edilen bir diger goriis ise, s6zlesme
ile oy hakkinin payin malikine birakildigi durumlarda
dahi, intifa hakki sahibinin genel kurula katilma ve iptal
davas1 agma gibi yonetimsel haklarini kullanmaya de-
vam edebilecegidir.*

Bir pay senedi iizerinde intifa hakki, ister kanun, ister
sozlesme yolu ile kurulmus olsun, senetten dogan oy
hakkini kullanma yetkisi aksi kararlagtirilmadikea yal-
nizca intifa hakki sahibine birakilmigtir. Ancak, intifa
hakki sahibi, bu hakkini kullanirken, malikin ¢ikarlarini
hakkaniyete uygun bir bicimde g6z 6niinde bulundura-
rak hareket etmelidir. Aksi halde malike kars1 sorumlu-
lugu s6z konusudur.

Pay senedi iizerinde intifa hakki kurulmus olmasi duru-
munda, oy hakki intifa senedi sahibi tarafindan kullani-
lacak olup, hakkin kullanilabilmesi icin intifa hakkinin
paymn tamamini kapsayacak sekilde kurulmus olmasi
kosulu aranmamaktadir.

2. Genel Kurul Toplantilarina Katilma Haklka

Intifa hakk: sahibi oy hakkimi ancak genel kurul top-
lantisinda kullanabilecegine gore, genel kurul toplan-
tilarina katilma hakki da intifa hakk: sahibine aittir.
Anonim sirketlerde genel kurul toplantilarina katilma
hakki, ayn1 zamanda iptal davas1 agma ve bilgi alma
haklarinin kullamilabilmesi i¢in bir 6n garttir. Ciinkii
iptal davas1 acma hakkinin kullanilabilmesi i¢in, kural
oncelikle toplantiya katilip karara muhalefet gosterip,
bu muhalefetin toplant: tutanagina gecirilmesi zorunlu-
dur. Bununla birlikte, asagida acikladigimiz {izere, bilgi
alma hakk: da sadece genel kurul diginda kullanilan bir
hak olmayip, genel kurul toplantilarinda “soru sormak”

1The 12th Civil Chamber of the Court of Appeal,
file no. 2013/36079 and decisions no. 2014/2087 of
28.01.2014

2 Hasan Pulasli, Bagl Nama Yazili Pay Senetleri,
Ankara, 1992, sf. 171'den naklen Ziihtii Aytac,
Sermaye Piyasasi Hukuku ve Hisse Senetleri
(Sermaye Piyasasi), Ankara, 1988, p. 121;

3 Kendigelen Abuzer, Anonim Ortaklik Payi Uzerinde
intifa Hakki (Pay Uzerinde intifa Hakki),

istanbul, 1994, p. 2

4 Kendigelen, Pay Uzerinde Intifa Hakki, p. 4

5 Ar. Gor. Arzu Oguz, Pay Senetleri Uzerinde intifa
Hakki Kurulmasi ve Intifa Hakkinin Kapsami, AUHF
Roma Hukuku Anabilim Dali, Ankara Barosu Dergisi
1991/1,p. 24

Dr. Bilent Koprlti Dr. Selim Kaneti, Sinirli Ayni Haklar,
istanbul, 1972, 116 ve devami

7 Kendigelen, Pay Uzerinde intifa Hakki, p. 91

8 Reha Poroy, Unal Tekinalp, Ersin Camoglu,
Ortakliklar ve Kooparatif Hukuku (Ortakliklar Hukuku),
stanbul, 2009, p. 616

9 Prof. Dr. Hasan Pulasli, 6102 sayili Tiirk Ticaret

Kanunu'na gore Sirketler Hukuku Serhi, Ankara,
201, p. 1570

10 4721 sayil Tirk Medeni Kanunu md. 810
116102 sayil Tiirk Ticaret Kanunu m. 480

12 Tekinalp/Poroy/Camoglu, Ortakliklar Hukuku, p.579
13 Omer Teoman, Anonim Ortaklikta Pay Sahibinin
0y. Hakkindan Yoksunlugu Konusundaki Yargitay
Kararlarinin Degerlendirilmesi, Ankara, 1978,

p.49 ve devami

14 Kendigelen, Pay Uzerinde Intifa Hakki, p.320
15 Aytac, Sermaye Piyasasl, p. 124
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eral assembly but is also considered within the scope of
this right to “ask a question” and “request clarification”
at general assembly meetings. As a shareholder has the
right to file a cancellation case and to receive informa-
tion and to inspect, it is obligatory that he / she is given
right to participate in the general assembly meetings in
order to exercise these rights effectively.

3. Right to Receive Information

The beneficial owner has the right to receive informa-
tion as a natural extension of the right to vote in order
to fulfill the obligation “to act fairly” in Article 432 of the
Turkish Commercial Code. It is also claimed that even
though the right to receive information is recognized
to beneficial owner, it must also be recognized to the
owner."”

4. Right to File a Cancellation Case

As stated in Article 446 of the Turkish Commercial
Code, the right to file a cancellation case is only recog-
nized to the owners. They can file a lawsuit against the
decisions of the General Assembly which are contrary to
the provisions of the law or the articles of assosiations
and particularly aganist the good faith. Pursuant to the
same article, within three (3) months from the date of
the general meeting’s decision, the beneficiary may file
a cancellation case in the commercial court of the place
where the head office is located. It is a natural result
of the right to vote. If it is accepted that the beneficial
owner who has right to voke does not have right to file a
calletion case, that would restrict the basic stareholder
rights that the beneficial owneris using. This acceptance
is contrary to the structure of the joint stock company.

ve “gerekli aciklamay1 istemek” de bu hak kapsaminda
degerlendirilmektedir. Pay sahibi, iptal davasi agma ile
bilgi alma ve denetleme haklarina sahip oldugundan, bu
haklarini etkin bir bicimde kullanabilmesi i¢in kendisi-
ne genel kurul toplantilarina katilma hakkinin taninma-
st zorunludur.

3. Bilgi Alma Hakki

Intifa hakki sahibinin, TTK’min 432. maddesindeki
“hakkaniyete uygun hareket etme” yiikiimiinii yerine
getirilebilmesi icin oy hakkinin dogal bir uzantisi olarak
bilgi alma hakki vardir. Ayrica bilgi almak hakki intifa
sahibine taninmig olsa bile bu hakkin pay sahibine de
taninmasi gerekmektigi iddia edilmektedir.'

4. iptal Davasi Acma Hakki

TTKnin 446. maddesinde belirtildigi {izere, iptal da-
vas1 agma hakki sadece maliklere taninmamugtir. Intifa
hakki sahibi kanun veya esas s6zlesme hiikiimlerine ve
ozellikle diiriistliik kuralina aykir: olan genel kurul ka-
rarlar1 aleyhine dava acabilmektedir. Ayn1 madde uya-
rinca, intifa hakki sahibi genel kurul karar tarihinden
itibaren ii¢ (3) ay icinde, sirket merkezinin bulundugu
yerdeki asliye ticaret mahkemesinde iptal davas agabi-
lecektir. Bu oy hakkinin dogal bir sonucudur. Oy hakkina
sahip olan lehine intifa hakki tesis edilen kimsenin iptal
davas1 agma hakkinin bulunmadiginin kabulii halinde,
pay sahibinin haklarim kullanan intifa hakki sahibinin
temel paydaghik haklar kisitlanmis olacaktir. Bu kabul,
anonim sirketin yapisini aykirilik tegkil etmektedir.

1VYargitay 12. H.D. T.28.01.2014, E.2013/36079,
K.2014/2087

2 Hasan Pulasli, Bagl Nama Yazili Pay Senetleri,
Ankara, 1992, sf. 177'den naklen Ziihtii Aytac,
Sermaye Piyasasi Hukuku ve Hisse Senetleri
(Sermaye Piyasasi), Ankara, 1988, sf. 121;

3 Kendigelen Abuzer, Anonim Ortaklik Payi Uzerinde
intifa Hakki (Pay Uzerinde intifa Hakks), Istanbul,
1994, sf.2

4 Kendigelen, Pay Uzerinde intifa Hakki, f. 4

5 Ar. Gor. Arzu Oguz, Pay Senetleri Uzerinde intifa
Hakki Kurulmasi ve Intifa Hakkinin Kapsami, AUHF
Roma Hukuku Anabilim Dali, Ankara Barosu Dergisi
1991/1, sf. 24

6 Dr. Bulent Kopriilti Dr. Selim Kaneti, Sinirli Ayni
Haklar, Istanbul, 1972, 116 ve devam

7 Kendigelen, Pay Uzerinde ntifa Hakki, sf. 91

8 Reha Poroy, Unal Tekinalp, Ersin Camoglu,

Ortakliklar ve Kooparatif Hukuku (Ortakliklar Hukuku),

istanbul, 2009, sf. 616
9 Prof. Dr. Hasan Pulasli, 6102 sayili Tirk Ticaret

Kanunu'na gore Sirketler Hukuku Serhi, Ankara,
201, sf. 1570

10 4721 sayil Tirk Medeni Kanunu md. 810
116102 sayil Tiirk Ticaret Kanunu m. 480

12 Tekinalp/Poroy/Camoglu, Ortakliklar Hukuku, sf.579
13 Omer Teoman, Anonim Ortaklikta Pay Sahibinin
0Oy. Hakkindan Yoksunlugu Konusundaki Yargitay
Kararlarinin Degerlendirilmesi, Ankara, 1978,

s.49 ve devami

14 Kendigelen, Pay Uzerinde Intifa Hakki, sf.320
15 Aytac, Sermaye Piyasasl, sf. 124
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IV. CONCLUSION

As there is no clear provision in the legislation, the pow-
ers of the beneficial owner are still being discussed to-
day. In this study, the rights and power of the beneficial
owner of the usufructaryrights established on the shares
of the joint stock companies are emphasized. In deter-
mining the scope of the usufruct which is established
on the shares in the joint-stock companies constituting
the subject of the examination, the general provisions
concerning the joint-stock companies are important as
well as the general provisions drawing the limits of the
usufruct. In this context, the subjects such as the rights
and responsibilities arising from usufructary right on
shares are determined according to the Law on Joint
Stock Companies. Apart from that, the general provi-
sions related to the usufructary right are used to solve
the special problems that may arise in that context.

In joint-stock companies, the beneficial owner shall not
damage the substance of the usufructary rights when s/
he uses the rights and power. This obligation belongs
to the beneficial owner. In particular, s/he should act
as a “good manager” when s/he fulfills his manage-
ment right and responsibility. In addition, the beneficial
owner shall make necessary repairs and renewals for the
preservation and ordinary maintenance of the subject
matter. If the owner refrains from doing the necessary
work, the beneficiary can make them on behalf of the
owner. H
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IV. SONUC

Mevzuatta acik hitkiim bulunmamasi dolayisiyla intifa
hakki: sahibinin yetkileri bugiin icin hala tartisilmakta-
dir. Bu calismada, anonim sirket hisse senetleri {izerin-
de intifa hakkinin kurulugu ile intifa hakki sahibinin hak
ve yetkileri tizerinde durulmustur. inceleme konusunu
olusturan anonim girketlerdeki paylar {izerinde tesis
edilen intifa hakkinin kapsaminin belirlenmesinde, in-
tifa hakkinin simirlarini ¢izen genel hiikiimlerle birlikte
anonim sirketlere iligkin genel diizenlemeler de 6nem
tasimaktadir. Bu kapsamda intifa konusu payn sag-
ladig1 haklar ve borglar gibi konular Anonim Sirketler
Hukuku'na gore belirlenmekte, bunun disinda ortaya
cikabilecek 6zel nitelikteki sorunlarin ¢éziimiinde intifa
hakkina iligkin genel hiikiimlerden faydalanilmaktadir.
Anonim sirketlerde intifa hakki sahibi, sahip oldugu hak
ve yetkileri kullanirken, intifa konusunun 6ziine zarar
vermemeye 6zen gostermelidir. Bu 6zen, bir yiikiim-
liiliik olarak hak sahibine aittir. Ozellikle yonetim hak-
kini ve 6devini yerine getirirken “iyi bir yonetici gibi”
davranmalidir. Ayrica intifa hakki sahibi, hakkin konu-
su olan malin muhafazasi ve olagan bakimi icin gerekli
onarim ve yenilemeleri yapmak, malikin gereken igleri
yapmaktan kac¢inmasi halinde intifa hakk: sahibi, malik
hesabina yapabilmektedir. B
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