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ABSTRACT

Arbitration, providing benefits to parties by
means of practicability and rapidity, is a fre-
quently preferred method in international
commercial disputes and the question of what
procedure to follow in arbitration practice,
in principal, is adapted by the parties. There
are many practices like the Rules of Interna-
tional Chambers of Commerce and the Rules
of United Nations Commission on International
Trade Law regarding the procedural rules that
are to be applied by the determination of the
parties during the arbitral proceedings. One
of these alternatives is Stockholm Cham-
ber of Commerce (“SCC”) Arbitration Rules
(“SCC Rules”). SCC Rules aims to provide
the most proper environment for the dispute
resolution and SCC Arbitration Institute Board
(“Board”) steps in if there is a dispute among
parties in any of the proceedings. Challenge

OZET

Uluslararasi ticaret uyusmazliklarinda tahkim
yontemi, ¢zellikle pratiklik ve hiz anlaminda
taraflara sagladig avantajlar sebebiyle gii-
niimdzde sikca tercih edilen bir yontem olup,
tahkim uygulamasinda, kural olarak, nasil bir
yol izlenecegi taraflarca belirlenmektedir. Ta-
raflarin tahkim strecinde uygulanmasi icin
secebilecekleri usul kurallari baglaminda Ulus-
lararasi Ticaret Odasi Kurallar, Uluslararasi
Ticaret Hukuku Birlesmis Milletler Komisyonu
Kurallar gibi pek cok uygulama bulunmakta-
dir. Bu seceneklerden biri de Stockholm Tah-
kim Odas! (“SCC”) Tahkim Kurallar'dir (“SCC
Kurallari”). SCC Kurallari taraflara s¢z konu-
su uyusmazligin céziimlenebilecegi en uygun
ortami yaratmay! hedeflemekte olup, stirecin
islemesinde herhangi bir konuda taraflar ara-
sinda bir uyusmazlik yasanmasi halinde SCC
Tahkim Enstittisti Yonetim Kurulu'nu (“Kurul”)
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to an assigned arbitrator is one of the matters
that falls within the jurisdiction of the Board.
In this regard the Board is also the author-
ity to assess whether the foresaid challenge
would raise doubts regarding the impartiality
and independency of the arbitrator. SCC Rules
preferred to provide a framework regulation
regarding the challenge and aimed to be as-
sessed on each substantial condition sepa-
rately. Accordingly, the Board will benefit from
sources like applicable law, general rules of ar-
bitration of International Bar Association and
will decide whether there is a condition that
allows justifiable doubt to rise in this regard.
There are two decisions that the board can
reach, the challenge is needed to be sustained
or dismissed. In case that the challenge is sus-
tained; challenged arbitrator will be removed
and a new arbitrator will be assigned to his
post according to assignment process of the
removed arbitrator. In case of the dismissal of
the challenge, the challenged arbitrator will re-
main in his post. As the decisions of the Board
are final, in principal, they cannot be appealed
before any other authorities. SCC usually does
not provide reasoned decisions regarding the
challenges. Additionally, it should be noted that
itis possible to predict the Board's decision re-
garding a substantive matter by analysing post
sample arbitration decisions and determining
the common points among the matters which
challenges are sustained or dismissed.

KEYWORDS: SCC, Arbitration, Challenges

to Arbitrators, Impartiality, Independency, Jus-
tifiable Doubt

I. INTRODUCTION

CC (STOCKHOLM CHAMBER OF COMMERCE) ARBI-
tration Institute has been one of the most
frequently applied institutions as, today;
alternative dispute resolution is preferred
more often. The arbitration proceedings are
provided as an alternative to state courts and

devreye girmektedir. Atanan bir hakeme itiraz
edilmesi de Kurul'un yetki alanina giren konu-
lardandir. Bu baglamda s6z konusu itiraz se-
bebinin hakemin tarafsizlk ve bagmsizligina
dair stiphe olusturup olusturmayacagini de-
gerlendirecek makam da Kuruldur. SCC Ku-
rallari hakeme itiraz muessesine iliskin olarak
cerceve bir dizenleme yapmayi tercih etmis
ve her olayin somut kosullarina gére ayrica
degerlendirilmesini amaclamistir. Bu dogrul-
tuda Kurul hakeme itiraza iliskin degerlendir-
melerini yaparken uygulanacak hukuk, Ulus-
lararasi Barolar Birliginin tahkime iliskin genel
kurallari gibi kaynaklardan vyararlanacak ve
hakli stipheye mahal verecek bir durumun var
olup olmadigini bu baglamda saptayacaktir.
Kurul'un bu degerlendirme sonucunda verebi-
lecegi iki karar bulunmakta olup, itirazin kabult
ya da reddi gerekecektir. Itirazin kabult halinde
hakkinda itiraz olan hakemin gdrevden alinmasi
s6z konusu olacak ve yerine gérevden alinan
hakimin atanma sekline uygun olarak yeni bir
hakem atanacaktir. ltirazin reddi halinde ise
hakkinda itiraz yapiimis olan hakem gorevine
devam edecektir. Kurul'un hakeme itiraz konu-
sunda verdigi kararlar kesin oldugundan, kural
olarak, kararin tasinabilecegi bir baska merci
de bulunmamaktadir. SCC genel olarak itiraza
iliskin kararlarinda gerekce belirtmemektedir.
Bununla birlikte belirtmek gerekir ki ¢nceki
tahkimlerde verilen 6rnek kararlar incelen-
diginde itirazin kabul veya reddedildigi haller
arasindaki ortak noktalar saptanarak Kurul'un
somut olaya dair verecegi karara iliskin tahmin
yUrattlmesi de mumkindur.

ANAHTAR KELIMELER: SCC, Tahkim, Ha-
keme ltiraz, Tarafsizlik, Bagimsizlik, Hakl Stiphe

1. GiRIS

LTERNATIF UYUSMAZLIK COZUM YONTEMLERI-
nin daha sik tercih edildigi giiniimiizde
SCC Tahkim Enstitiisii en sik bagvurulan
kurumlardan biri olmugtur. Ozellikle tah-
kim yonteminin hizly, etkili, gizli ve mah-
keme siirecine gore daha ucuz olmasi bu
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have been important for dispute resolutions. Accord-
ingly, the parties aim to resolve their dispute through
arbitration considering that it is fast, just, efficient and
classified. Arbitration, having different qualities than
most of the state courts proceedings, brings various op-
portunities and abilities to the parties during the dispute
period. Even though arbitration is perceived as a proce-
dural law process, it is also efficient for the principle of
the dispute to be resolved. The arbitration method that
is frequently applied in procedural law is preferred, day
by day, more by the parties whom commercial opera-
tions and economical concerns are denser. Accordingly,
the parties who want to resolve their disputes through
the arbitration method would act by taking the above
mentioned criterion into consideration. The arbitration
method can be categorised as ad hoc and institutional.
Ad hoc arbitration method proceeds with the law, arbi-
trator and procedure determined by the parties not by a
national or international institution. In institutional ar-
bitration, the process is carried out in accordance with

uyusmazlik yonteminin daha ¢ok ilgi cekmesine sebep
olmustur. isbu makalede 6ncelikle SCC tahkim yolun-
dan genel olarak bahsedilecek, ardindan makalenin asil
konusunu olusturan hakeme itiraz kurumunun anla-
silabilmesi icin hakemlerin atanmasina deginilecek ve
itiraz sebepleri incelenecektir. Itiraz sebepleri sinirli sa-
yidayada SCC Kurallarr'nda detayl olarak diizenlenmis
olmadigindan, SCC Kurallar1 madde 19°da yer alan cer-
¢eve hiikmiin yorumlanmasinda izlenebilecek yéntem-
ler, olas1 sebeplerin anlagilabilmesi i¢in incelenecektir.
Son olarak itiraz sebeplerine dair érneklerle konu net-
lestirilmeye calisilacaktir.

Il. GENEL OLARAK SCC TAHKIM KURUMU VE
SCC TAHKIM KURALLARI

SCC Tahkim Enstitiisii, Stockholm Ticaret Odasi’nin bir
parcasi olarak, odadan bagimsiz olacak sekilde 1917 y1-
linda kurulmugtur.! Biinyesinde SCC Tahkim Enstitiisii
Sekreteryasimi (“Sekreterya”) ve Kurulu barindiran
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the rules and procedures provided by a national or inter-
national institution. SCC Arbitration Institute is also an
institutional arbitration and it stands out as the process
ends fast and justly and cheaper and more efficient than
the other institutional arbitrations.

In this article, characteristics and structure of SCC ar-
bitration method and the course of the arbitration pro-
ceedings within the institution are going to be referred
generally at first, then in order for the challenges to
arbitrators, which is the main subject of this article, to
be understood appointment of arbitrators is going to be
mentioned and challenge reasons, in this direction, are
going to be assessed. In SCC arbitration, the challenge
grounds are not exhaustive and not regulated in detail by
SCC Rules. Accordingly, methods that will be followed in
the prediction of framework provisions in Article 19 of
SCC Rules, is going to be assessed in order to understand
potential grounds. Finally, the process of challenge to
arbitrator will be clarified by embodying the respective
matter and subject via providing examples regarding the
challenge grounds.

SCC taraflarin anlagsmazliklarim etkili bir bicimde, hizl
ve gizlilie uygun olarak ¢éziimlemeleri icin gerekli or-
tami sunmaktadir.

SCC’nin yapisinda barindirdig: Sekreterya ve Kurul ya-
pilarindan bahsedilecek olursa, Sekreterya’nin giinliik is
akigl, yayinlarin iiretilmesi gibi daha genel, diizenleme
odakl igleri yiiriittiigi, Kurul'un ise SCC Kurallar’'na
gore uyusmazhiga iliskin olarak hakemlerin atanmasi,
hakemlere itirazlarin degerlendirilmesi, tahkim mas-
raflarinin hesaplanmasi gibi konularda karar vermeye
yetkili oldugu sdylenebilecektir.

SCC Kurallar: ise hakemlere ve taraflara s6z konusu
uyusmazligl en etkili bicimde co6ziimleyebilecekleri
ortam1 yaratmalar icin gerekli esnekligi saglayan, en
iyi uygulamaya ulasmay1 hedefleyen kurallardir. SCC
Kurallar1 1 Ocak 2017 tarihinde yiiriirlii§e girmis olup,
kurallarin yazim dili Ingilizce olmakla birlikte pek cok
dilde cevirisi mevcuttur.
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Il. SCC ARBITRATION INSTITUTE AND SCC
ARBITRATION RULES IN GENERAL

The SCC Arbitration Institute was established in 1917 as
a part of, but independent from, the Stockholm Cham-
ber of Commerce.! The SCC, incorporating the SCC Ar-
bitration Institute Secretariat (“Secretariat”) and the
Board, provides the environment required for an effi-
cient, fast and classified dispute resolution.

Mentioning the Secretariat and the Board embodied
in the SCC; the Secretariat conducts more general and
management oriented works like daily workflow, pro-
duction of publications and the Board is authorized to
appoint arbitrators related to a dispute, evaluate chal-
lenges to arbitrators and calculate arbitration costs and
according to the SCC Rules.

SCC Rules provide required flexibility for arbitrators
and parties to allow them to resolve their dispute in hand
efficiently and aim to reach the best practice. The latest
SCC Rules came into force on 1 January 2017; while it is
written in English, there are many translations available
in other languages.

lil. CHALLENGE TO ARBITRATOR ACCORDING
TO SCC RULE

Before analysing challenges to arbitrators, appointment
process of arbitrators will be mentioned in general and
then grounds for challenges to arbitrators will be as-
sessed.

A. Appointment of Arbitrators

Pursuant to Article 17 of SCC Rules, the parties may
agree on the appointment of arbitral tribunal. According
to the same article again, if arbitral tribunal is formed by
sole arbitrator, parties will be given 10 days to appoint
the arbitrator jointly, in case that the parties fail to do
so the Board will make the appointment. If the arbitral
tribunal consists of more than one arbitrator, each party
will appoint equal number of arbitrators and the chair-
person of the arbitral tribunal will be appointed by the
Board. The same rule will apply in case that there are
multiple claimants and respondents too. The Board will
take nature of the dispute, conditions, applicable law
and language of the arbitration in consideration when
making the appointment.

li. SCC TAHKIM KURALLARI UYARINCA HAKE-
ME ITIRAZ MUESSESESI

Hakeme itiraz kurumunun incelenmesi éncesinde ge-
nel olarak hakemlerin atanmasi siirecinden bahsedile-
cek, ardindan itiraz sebepleri incelenecektir.

A. Hakemlerin Atanmasi

SCC Kurallar’min 17. maddesi uyarinca taraflar, hakem
heyetinin atanmasi konusunda anlagabilecektir. Yine
ayn1 madde uyarinca, hakem heyetinin tek hakemden
olusacag1 durumlarda taraflara hakem atamasini birlik-
te yapmalar1 i¢in 10 giin siire verilecek, atama gercekles-
tirilemedigi takdirde Kurul atamay gerceklestirecektir.
Hakem heyetinin birden fazla hakemden olusacag: du-
rumlarda ise her iki taraf esit sayida hakem atayacak ve
hakem heyeti bagkani1 Kurul tarafindan atanacaktir. Bir-
den fazla davaci ve davali olan durumlarda da bu atama
kural gecerli olacaktir. Kurul atama yaptig1 durumlarda
uyusmazligin dogasiny, sartlari, uygulanacak hukuku ve
tahkimin dilini de g6z 6niinde bulundurarak bir karar
verecektir.

Hakemlerin atanma sekli itiraz sonucunda Kurul'un il-
gili hakemin gorevden alinmasina karar vermesi halinde
6nem tagimaktadir; zira SCC Kurallar1 madde 21 (1) ge-
regi gérevden alinan hakemin atanma sekli, yerine ata-
nacak hakemin de atanma seklini belirleyecektir.

B. Hakeme itiraz

Hakeme itiraz SCC Kurallar1 madde 19°da diizenlenmig
olup, taraflar, maddede diizenlenen kosullar gercekles-
tigi takdirde tarafsizligi veya bagimsizligr konusunda
siiphe duyulan ya da taraflarca uyusmazlik éncesinde
belirlenen gerekli kogullar1 tasimayan hakeme itiraz
etme hakkina sahiptir. Nitekim SCC Kurallar1 madde 18
(3)’te diizenlenmis olan, atanacak hakemden kabul onay
formu istenmesi de bu amaca hizmet etmektedir ve s6z
konusu form ile tahkim siirecine baglanmadan 6nce var-
sa tarafsizliga ve bagimsizliga sebep olabilecek durumla-
rin tespiti amaclanmaktadir.”

Hakeme itiraz i¢in itiraz sebebi olan durumun 6grenil-
mesinden itibaren 15 giin icerisinde gerekcelerin belir-
tildigi yazihi bir beyan ile Sekreterya’ya bagvurulmalidir.
SCC Kurallar1 madde 19°da belirtilen bu siirenin geciril-
mesi halinde itiraz etme hakkindan feragat edildigi ka-
bul edilecektir.?
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The way arbitrators are appointed is important when
the Board decides to remove the related arbitrator after
a challenge; because according to Article 21 (1) of SCC
Rules the way that removed arbitrator was appointed
will determine the way that replacing arbitrator is going
to be appointed.

B. Challenge to Arbitrators

Challenge to arbitrator is provided in Article 19 of SCC
Rules and if the provided grounds are met, parties have
the right to challenge the arbitrator that they doubt
about his impartiality, independency or who does not
possess the qualifications specified by the parties before
the dispute. The request for statement of acceptance,
provided in Article 18 (3) of SCC Rules, serves this pur-
pose and it is aimed with the form to detect, if any ex-
ists, the grounds that may raise justifiable doubts about
impartiality and independence of the arbitrator before
arbitration proceedings begin.?

A written statement must be submitted to the Secre-
tariat for challenging the arbitrator in 15 days following
the realization of the grounds for challenge. In case of
failure to challenge by the time stipulated in Article 19 of
SCC Rules, it will constitute waiver of the right to chal-
lenge.?

As the article provides framework without details,
grounds for challenge are not specified and the article
needs to be interpreted. Grounds for challenge vary
with every dispute depending on structures of disputes.
In praxis, a party not receiving proper notice of appoint-
ment of related arbitrators, the related arbitrator giving
an expert opinion in another arbitration proceedings
that one of the parties is involved cause removal of the
arbitrator, in some other cases the challenge to arbitra-
tor is dismissed.* Assessment regarding a challenge will
be made by the Board. The Board will base its decision
on the Secretariat’s advice and the file prepared by it.
With the assessment of the components in the file, the
question of whether impartiality and independence of
the challenged arbitrator fall into danger by the grounds
alleged with the challenge will be assessed within the
scope of SCC Rules, praxis and applicable law for sure
and the decision will be given in this direction.® A part
from these sources the Board can also take the prin-
ciples in International Bar Association Guidelines on
Conflict of Interest (“IBA Guidelines”) into considera-
tion in its assessment.

Maddede cerceve bir diizenleme yapilip detaya giril-
mediginden itiraz sebepleri belirli olmayip, maddenin
yorumuna ihtiya¢c duyulmaktadir. Her uyusmazhigin
yapisina gore itiraz sebebi degisebilecek olup, uygula-
mada s6z konusu hakemin atanmasinin tarafa geregi
gibi teblig edilmemis olmas, taraflardan birinin dahil
oldugu bir bagka tahkim siirecinde ilgili hakemin bilir-
kisi olarak gorev yapmasi gibi durumlar kimi hallerde
hakemin gorevden alinmasina sebebiyet verirken kimi
hallerde ise hakeme itiraz reddedilmektedir? itiraza
iligkin degerlendirme ise Kurul tarafindan yapilacaktir.
Kurul kararinda Sekreterya’nin 6nerisini ve hazirladig:
dosyay1 esas alacaktir. Dosyadaki unsurlarin degerlen-
dirilmesi ile hakkinda itiraz olan hakemin tarafsiz ve
bagimsizliginin itirazda ileri siiriilen sebeple tehlikeye
diisiip diismeyecegi SCC Kurallari, uygulama ve elbette
uygulanacak hukuk cercevesinde degerlendirilecek ve
bu dogrultuda karar verilecektir.® Kurul degerlendir-
mesinde bu kaynaklarin yam sira, Uluslararasi Barolar
Birligi Cikar Catismasina iligkin Kurallar'da (“UBB Ku-
rallar1”) belirlenen esaslar1 da g6z 6niinde bulundura-
bilecektir.

Yukarida da ifade edildigi {izere itiraz sebepleri sinirh
olmadigindan, yapilan itirazin hakemin tarafsizliginda
ve bagimsizliginda siiphe yaratip yaratmayacagi de-
gerlendirilirken SCC Kurallar1 madde 19’un yorumlan-
masina ve itiraz sebebinin bu baglamda degerlendiril-
mesine ihtiya¢ duyulmaktadir. Bu baglamda madde 19
(1) “Taraflardan herhangi biri, hakemin tarafsizlig1 ve
bagimsizlig1 konusunda hakl siiphelere mahal verecek
kosullar olustugunda ya da s6z konusu hakem taraflarca
kararlagtirilan nitelikleri tasimadig: takdirde hakeme
itiraz edebilecektir.” hitkmii incelendiginde yoruma ih-
tarafsizhk”

29 G

tiyac duyulan terimlerin “hakh siipheler”,
ve “bagimsizlik” terimleri oldugu s6ylenebilecektir.

a. Hakeme Itiraz Sebeplerinin Yorumlanmasi

Hakeme itiraz sebeplerine iligkin SCC Kurallar1 mad-
de 19’'un yorumunda sebep olarak gésterilen durumun
itiraza temel olusturup olusturmayacaginin saptanma-
sinda yorum yapilmal ve yerlesik uygulama incelenme-
lidir. Bu dogrultuda, makalenin bu kisminda SCC Kural-
larimadde 19°da yer verilen ifadelerin yorumunun hangi
kaynaklar dogrultusunda yapilabileceginin anlagilabil-
mesi i¢in birkacg olas1 durum incelenecektir.
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As stated hereinabove, while assessing the alleged chal-
lenge concerning the justifiability of impartiality and
independency of the arbitrator, Article 19 of SCC Rules
needs to be interpreted and the grounds for challenge
needs to be evaluated in this regard since the grounds
for challenge are not exhaustive. In this sense, if the
provision in Article 19 1) “A party may challenge any ar-
bitrator if circumstances exist that give rise to justifiable
doubts as to the arbitrator’s impartiality or independence
or if the arbitrator does not possess the qualifications
agreed by the parties.” assessed, the terms that needs to
be interpreted appear as “justifiable doubts”, “impar-
tiality” and “independence”.

a. Interpretation of the Grounds for Challenges to
Arbitrators

In the interpretation of Article 19 of SCC Rules regard-
ing the grounds for challenges to arbitrators, the ground
indicated must be interpreted to determine whether it
provides basis for the challenge and the praxis must be

i. Milletlerarasi Tahkim Kanunu

Bu dogrultuda incelenecek ilk kaynak 4686 sayili Millet-
lerarasi Tahkim Kanunu'dur (“MTK”).® MTK, madde
I'de belirtildigi iizere, yabancilik unsuru tagtyan ve tah-
kim yerinin Tiirkiye olarak belirlendigi veya bu Kanun
hiikiimlerinin taraflar ya da hakem veya hakem kuru-
lunca secildigi uyusmazhklar hakkinda uygulanmakta
olup, 5 ve 6. madde hiikiimleri, tahkim yerinin Tiirkiye
disinda belirlendigi durumlarda da uygulanmaktadir.
Uyusmazlikla uygulanmak iizere SCC Kurallar’nin
secildigi ve tahkim yerinin Tiirkiye olarak secildigi bir
durumda hakeme itiraz halinde Kurul itirazin hakemin
gorevden alinmasini gerektirecek bir durum tegkil edip
etmedigini degerlendirirken MTK’min ilgili hiikiimleri-
ni de g6z 6niinde bulunduracaktir. Bu baglamda red se-
beplerine iligkin MTK madde 7(C) incelendiginde “Ha-
kem, taraflarca kararlagtirilan niteliklere sahip olmadigt,
taraflarca kararlagtirilan tahkim usuliinde ongoriilen bir
ret sebebi mevcut bulundugu, tarafsizligindan ve bagim-
sizligindan siiphe etmeyi hakli gésteren bir durum varsa
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assessed. Accordingly, in this part of the article, a few
possible cases will be assessed to understand in which
accordance Article 19 of SCC Rules is going to be inter-
preted.

i. International Arbitration Law

The first source to be assessed in this direction is Inter-
national Arbitration Law No. 4686(IAL).° IAL, as stated
Article 1, applies to the disputes where there is a foreign
element and the place of arbitration is determined to
be in Turkey or the Law is determined as the governing
law by the parties or sole arbitrator or arbitral tribunal;
Article 5 and 6 applies where the place of arbitration is
determined to be a place outside of Turkey. The Board
will take related articles of IAL into consideration while
assessing whether the challenge constitutes a ground
for the arbitrator to be removed or not, in case that SCC
Rules are determined to be applied to the dispute and
the place of arbitration is determined to be in Turkey. A
provision parallel to Article 19 of SCC Rules is constitut-
ed by the Article 7 of IAL, regarding the grounds for chal-

T'H & ———
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reddedilebilir.” seklinde diizenleme yapilarak SCC mad-
de 19 ile paralel bir kural getirmigtir. S6z konusu itiraz
sebebinin degerlendirilmesinde Kurul'un yapmasi gere-
ken, yorum kurallar1 geregi, uygulamada hangi durum-
larin “tarafsizligindan siiphe etmeyi hakli gosteren hdl ve
sartlar” altinda degerlendirilebilecegini saptamaktir.

Bu baglamda Dr. H. Akif KARACA'min “Milletlerarasi
Tahkimde Hakemin Reddi Sebebi Olarak Hakemin Ta-
rafsizigini ve Bagimsizligini Ortadan Kaldiran Haller”
adli eseri incelendiginde, kendisinin red sebeplerinin
tespitinde Uluslararasi Barolar Birligi (“UBB”) tarafin-
dan 1986 tarihinde ¢ikarilan Uluslararasi Hakemler icin
Etik Kurallar’da yer alan tarafsizlik ve bagimsizlik kav-
ramlarini esas aldig1 goriilmektedir.” S6z konusu diizen-
leme “Taraflilik hakemin taraflardan birini tutmasi ya
dauyusmazligin konusunailigkin 6nyargil olmasi duru-
munda ortaya ¢ikar. Bagimlilik ise hakem ile taraflardan
biri ya da tarafla yakin iligkili biri arasindaki iligkilerden
ortaya cikar.”® hitkmiinii icermektedir. Kurul'da bagvu-
ru sebebini degerlendirirken MTK'nin uygulanmasini
gerektiren bir durumla kargilagtiginda, 6rnegin tahkim
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lenge, as the following: “An arbitrator may be challenged
if: he does not possess the qualifications that were agreed
to by the parties, if there exists a reason for challenge in
accordance with the arbitration procedure agreed by the
parties, or if the existing circumstances give rise to justifi-
able doubts as to his impartiality or independence”. The
thing that the Board must do, in the assessment of al-
leged grounds for challenge, is to determine which cases
in praxis can be asserted under “existing circumstances
give rise to justifiable doubts as to his impartiality or in-
dependence” as required by the rules of interpretation.

Dr. H. Akif KARACA took the impartiality and inde-
pendence notions stated in Rules of Ethics for Interna-
tional Arbitrators published by International Bar As-
sociation (“IBA”) in 1986 as basis’ in his book named
“Milletlerarasi Tahkimde Hakemin Reddi Sebebi Olarak
Hakemin Tarafsizligini ve Bagimsizligini Ortadan
Kaldiran Haller”. The mentioned regulation includes
the provision of “Partiality arises when an arbitrator
favours one of the parties or where he is prejudiced in re-
lation to the subject-matter of the dispute. Dependence
arises from relationships between an arbitrator and one
of the parties or with someone closely connected with one
of the parties.”® If the Board faces to a condition, in the
assessment of the grounds for challenge, that IAL needs
to be applied, for example if the place of arbitration is
Turkey can make an interpretation like exemplified
above by using the mentioned law and doctrine while.
The board can make an interpretation like exemplified
above by using the mentioned law and doctrine if they
face to a condition, in the assessment of the grounds for
challenge, that IAL needs to be applied, for example if
the place of arbitration is Turkey.

ii. The Swedish Arbitration Act

In praxis, it is observed that when the SCC Rules are
chosen to be applied, the applicable law is determined
as Swedish Law. In this case, Swedish Arbitration Act
(“SAA”) needs to be examined for interpretation of
challenge grounds. SAA section 8 provides that “arbitra-
tors shall be impartial and if there is any circumstance
which may diminish confidence in the arbitrator’s im-
partiality, the arbitrator shall be discharged if a party
so requests”. In addition to this general statement, in
provided circumstances in the section, but not limited
to these, impartiality is accepted to be doubtful for cer-
tain. The grounds provided in the section are as follows:
where the arbitrator or a person who “expects benefit or

yeri Tirkiye ise, s6z konusu kanundan ve doktrinden
yararlanarak yukarida 6rneklendirildigi gibi bir yorum
yapabilecektir.

ii. Isve¢ Tahkim Kanunu

Uygulamada SCC Kurallarrmin secildigi durumlarda,
uygulanacak hukuk olarak ise Isve¢c hukukunun secil-
digi gozlemlenmektedir. Boyle bir durumda ise, itiraz
sebebinin yorumlanmasinda Isve¢ Tahkim Kanununun
(“SAA”) incelenmesi gerekecektir. SAA, boliim 8 ha-
kemlerin tarafsiz olmasi gerektigini belirtmis ve hake-
min tarafsizligina olan giivende azalmaya sebep olacak
bir durumun varlig1 halinde tarafin talebi {izerine ilgili
hakemin goérevden alinabilecegini diizenlemistir. Bu
genel ifadeye ek olarak maddede belirtilen durumlarda,
bunlarla simirli olmamak iizere, tarafsizligin kesin ola-
rak siipheli kabul edilecegini ifade edilmistir. Maddede
sayllan sebepler ise su sekildedir: hakem ya da hakem
ile yakin iligki icerisinde bulunan “s6z konusu uyus-
mazlifin sonunda sonug olarak fayda ya da dikkate de-
ger olciide zarar bekleyen” kisi, hakemin bu tiirden bir
fayda ya da zarar bekleyebilecek bir tarafi temsil etmesi,
hakemin uyusmazlhkta gérev almig olmasi. Goriildiigi
gibi tahkim anlaminda uluslararas1 uygulamalarda or-
tak noktalar yakalanmaya caligilmakta ve bir biitiinlitk
saglanmaya calisilmaktadir. MTK ve SAA da bu amag¢
dogrultusunda benzer diizenlemeler yapmistir.

iii. Uluslararasi Barolar Birligi Cikar Catismasina
iliskin Kurallar

UBB Kurallari, 2004 yilinda yayimlandigi giinden itiba-
ren uluslararasi tahkim cevresinde kabul géren prensip-
ler olmugtur. UBB Kurallari, SAA ve Kurul tarafindan
verilecek kararlarda siklikla kaynak olarak kullanilmak-
tadir.” UBB Kurallar’min Genel Standart’a Aciklama
baglikl1 1. béliimiiniin 2(c) maddesi, getirdigi diizenleme
ile hakl siiphenin mevcudiyetinde nelerin esas alindig:
aciklamig ve hakemin gercekten tarafli olmasindansa
tarafli bir izlenim vermesinin hakemin gérevden alin-
masl icin yeterli oldugunu ifade etmistir.’* UBB Kural-
lar1 ile boliim 2 madde 2’de hakeme itiraz yolunun ko-
tiiye kullanimina engel olmak ve uygulamada tutarlihik
saglanmasi adina kirmizi, turuncu ve yesil listeler olus-
turulmus, hangi durumlarda itirazin kabul edilecegine
hangi durumlarda tarafsizhifa ve bagimsizliga siiphe
diislirmeyecegine dair bir ayrima gidilmistir. Kirmizi
liste, objektif iiciincii bir kiginin anlayabilecegi net ¢ikar
catigmalariny; turuncu liste, taraflarin goziinde hake-
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detriment worth attention as an outcome of the dispute”
closely associated to him is a party, where the arbitra-
tor represents a party that may expect such benefit or
detriment, where the arbitrator has taken a position in
the dispute. In international praxis, common grounds
and unification are tried to be followed and constructed
regarding arbitration, as is seen. IAL and SAA provide
similar regulations towards this purpose.

iii. International Bar Association Guidelines on
Conflict Of Interest

IBA Rules are accepted principles in international ar-
bitration community since it was published in 2004.
IBA Rules are frequently being used as a source in the
decisions of SAA and the Board.’ Article 2(c) of Part 1:
General Standards Regarding Impartiality, Independ-
ence and Disclosure of the IBA Guidelines on Conflict
of Interest; explains the circumstances in which doubts
are justifiable and provides that arbitrator’s giving an
impression about partiality is enough for arbitrator to
be removed rather than actually being partial.’’ In or-
der to prevent the abuse of challenge to arbitrator and
provide consistency in praxis; red, orange and green lists
are created and a separation was provided regarding the
cases in which the challenge will be sustained or it will
not arise doubt to impartiality and independence of the
arbitrator, in Article 2 of Section 2 by IBA Rules. The
red list consists of an objective conflict of interests that
is understandable to a reasonable third person; orange
list consists of the situation that may rise to doubts as
to the arbitrator’s impartiality and independence in the
eyes of the parties; green list consists of cases that no ac-
tual conflict of interest exists from an objective point of
view. SCC frequently uses the red, orange and green lists
when assessing whether the grounds for challenge raise
justifiable doubts."

b. Possible Decisions Regarding Challenges to Arbi-
trators

There are two possible decisions of the Board regarding
the challenge to arbitrator: (i) dismissal of the challenge
or (ii) removal of the arbitrator from his post with the
sustainment of the challenge.

Refusal of the challenge means that the grounds for the
challenge do not project justifiable doubts about impar-
tiality and independence of the arbitrator. Removal of
arbitrator from his post means that grounds for chal-

min tarafsiz ve bagimsizligina iliskin hakli sebepleri ve
yesil liste, objektif bir bakis acis1 kullanildiginda ortada
herhangi bir ¢ikar catigmasinin varhigindan s6z edile-
meyecegi durumlari icermektedir. SCC kirmizi, turuncu
ve yesil listelere itiraz sebebi olan durumun hakl siiphe
olusturup olusturmadigini degerlendirirken sikc¢a bas-
vurmaktadir."

b. Hakeme Itiraz Sonucunda Verilebilecek Kararlar

Kurul’'un hakeme itiraz incelemesi sonucunda verebile-
cegi iki karar mevcuttur: (i) itirazin reddedilmesi veya
(ii) itirazin kabul edilerek hakemin gérevden alinmasi.

Itirazin reddedilmesi itirazda ileri siiriilen gerekcenin
hakemin tarafsizligina ve bagimsizligina golge diisiire-
cek bir sebep olarak kabul gérmedigi anlamina gelmek-
tedir. Hakemin gérevden alinmasi ise itiraz sebebinin
hakli oldugunu ifade etmektedir. Kurul hakeme itiraza
iligkin verdigi kararlarda genel olarak gerekce belirt-
memektedir. Bununla birlikte hakeme itiraz 6rnekleri
incelendiginde her ne kadar red veya kabul sebebinin
gerekcesine kararlarda yer verilmese de; hangi durum-
larin hakemin gorevden alinmasina sebebiyet verecegi,
hangilerinin kabul gérmeyecegi konusunda tahmin yii-
riitiilmesi miimkiindiir."”* Kurul’un itiraza iliskin verece-
gikarar her ne kadar gerekcesiz olsa da s6z konusu karar
kural olarak kesindir.” Bu noktada hangi durumlardaiti-
razin kabul ya da reddedilecegine dair fikir olusturmak
adina agagida bir takim 6rneklerden bahsedilecektir.

Hakeme itirazda sik karsilagilan sebeplerden biri eski is
iligkileridir. Ornek olayda Hakem Heyeti bagkani atan-
masinin iizerine davaciy1 temsil eden hukuk firmasinda
30 yil siireyle calistigini, s6z konusu tahkim dosyasin-
da bagkan olarak atanmasindan 7 y1l 6nce ise firmadan
ayrildigini aciklamigtir. Bu agitklamanin ardindan karg:
tarafca yapilan hakeme itiraz iizerine hakem, davaciy1
hatirlamadigini ve davacinin temsilcilerinin kendisinin
firmadan ayrilmasindan sonra firmaya katildigim be-
lirtmis ve Kurul itirazin reddine karar vermigtir."*

Bagka 6rnek ise davacinin daval tarafindan atanan ha-
keme, davacinin temsilcisi ve hakemin daha 6nceki bir
uyusmazlikta karg: taraflar: temsil ediyor olmasi gerek-
cesiyle yaptig itirazdir. Itiraz iizerine daval s6z konusu
tahkimden farkh bir konuya dair bir uyugmazhkta ha-
kem ve temsilcinin kargi taraflar temsil etmesinin ha-
kemin tarafsizliginda ve bagimsizliginda bir eksilmeye
yol agmayacaginm belirtmis, hakem ise davalinin tem-
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lenge are just. The Board generally does not provide a
reasoned decision for the challenge to arbitrator. How-
ever it is possible to predict on which grounds arbitra-
tor gets removed or challenge gets dismissed by assess-
ing the examples of challenge to arbitrator even though
reasoned decisions are not provided.'> Despite the fact
that the decisions of the Board are not reasoned, the
subject decision is final, as a rule.”® At this stage, a few
examples will be given to provide better understanding
over the subject of grounds on which a challenge will be
sustained or dismissed.

One of the most common grounds for a challenge to
arbitrator is old business relations. In the given case,
chairperson of an arbitral tribunal disclosed after being
appointed that he worked for 30 years in the law firm
which represents the claimant and that he left the firm
7 years before his appointment as chairperson to the ar-
bitration. The arbitrator, after being challenged by the
respondent after the disclosure, stated that he does not
recall the claimant and representatives of the claimant
joined the firm after his leave and the Board decided to
dismiss the challenge.™*

silcisiyle aralarindaki iligkinin arkadaghk iligkisi degil,
mesleki bir iliski oldugunu belirtmistir. Kurul itirazin
reddi yoniinde karar vermigtir.'®

Itiraz kabul edildigi ve itiraza konu hakemin gérevden
alindig1 bir 6rnek ise su sekildedir: Davali, hakem heyeti
bagkanina gérev kabul beyanindaki ifadelerine dayana-
rakitiraz etmis, hakem heyeti bagkaninin ¢alisti$1 hukuk
firmasinin davaciya damismanlik hizmeti sagladigindan,
hakemin tarafsiz ve bagimsiz olamayacagini belirtmis-
tir. Kurul itirazin kabuliine karar vermis, hakem gorev-
den alinmigtir.'®

Davacinin Hakem Heyeti bagkaninin éncesinde davali-
nin hukuk firmasinda birden fazla kes (son bes yilda ii¢
kez) bilirkisi olarak gorev aldig1 ve bu gérevine kargilik
olarak belli miktarda iicret aldif1 gerekgesiyle yaptigi
ve bu gorevlerden sonuncusunun ¢ok yakin tarihli olup
halen siirdiigiinii belirttigi itirazda, davali stirmekte
olan bir dava olmadigi gibi hakemin eski bir hakim ol-
dugundan bilirkisilik yapmasinin sasilacak bir durum
olmadigini belirtmis, Kurul ise itirazin kabuliine karar
vermigtir.”
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In another case the claimant challenged the arbitrator
appointed by the respondent on the ground that claim-
ant’s counsel and the arbitrator represented opposing
parties in an earlier dispute. Upon challenge the re-
spondent stated that an opposing-counsel relationship
in an unrelated case did not diminish confidence in
the arbitrator’s impartiality. The challenged arbitrator
clarified that the relationship between him and claim-
ant’s counsel was collegial and uncontroversial, and that
there was neither friendship nor antagonism between
them. The SCC Board dismissed the challenge."

The following is an example that the challenge is sus-
tained and the subject arbitrator is removed from his
post: the Respondent challenged the chairperson of
arbitral tribunal based on the statements he made on
statement of acceptance, and stated that the arbitrator
cannot be impartial and independent as the firm that
chairperson of arbitral tribunal works for provides con-
sultancy service to the claimant. The Board sustained
the challenge and removed the arbitrator from his post.'

The respondent challenged the chairperson on the
grounds that he worked as an expert witness for claim-
ant’s law firm few times in the past (three times in the
past five years) and that he had received significant fees.
The last of the assignments was recent and still ongoing.
The claimant stated that there was no ongoing case and
because the arbitrator is a former judge, it was no sur-
prise that he would be an expert witness. The Board de-
cided for the sustainment of the challenge”."”

IV. SONUC

Hakeme itiraz miiessesi dogru sekilde kullanildiginda
tahkim siirecinin daha saglikliilerleyebilmesinde 6nem-
li rol oynamaktadir. Esasen itiraz kurumunun amaci da
esit, tarafsiz, adil bir ¢6ziim ortaminin saglanmasidir.
Itiraz kurumunun dogru kullanimu ise itiraz hakkinin
kotiiye kullanilmamasi ile hakemin tarafsiz ve bagim-
sizhiginda siiphe yaratacaginin diisiiniildiigii durum-
larda kullanim ile miimkiindiir. Siirecin uzatilmasi gibi
sebeplerle yapilan bagvurular bu anlamda kétii niyetli
kabul edilmelidir. Kurul tiim bagvurular: Sekreterya’nin
kendisine iletilen bagvurular dogrultusunda hazirlanan
dosyalar iizerinden incelemekte ve kararin1 vermekte-
dir. Kurul hangi durumlarda hakemin tarafsizligina ve
bagimsizligina siipheli yaklagilmasi gerektigini sapta-
mak adina kararinda SCC Kurallar’'nin yani sira, uygu-
lanacak hukuk, UBB Kurallari, gibi pek ¢ok kaynaktan
faydalanabilir. UBB diizenledigi kirmizi, turuncu ve
yesil kurallar ile her bir sebebi siniflandirmakta; MTK
ve SCC genel bir diizenleme yapmakta ve kuralin i¢cinin
doldurulmasinmi yorum kurallarina birakmaktadir. SAA
ise hakemin gérevden alinmasini gerektirecek birkac
ornege yer vermis ancak sebepleri bununla simirlama-
mig yine yorum kurallarina gidilmesini istemistir. Her
bagvurunun somut olaya goére degerlendirilecegi unu-
tulmamali ve bir tahkimde hakemin gérevden alinmasi-
na sebep olan durumun diger tiim tahkimlerde de ayni
sonucu doguracagina dair ¢ikarim yapilmamahdir. Ku-
rul genel olarak kararlarinda gerekee belirtmediginden
somut olayda hakemin itirazailigkin olarak ne yénde ka-
rar verecegine dair yalmzca tahmin yiiriitiillmesi miim-
kiin olacaktir. ®
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IV. CONCLUSION

Challenges to arbitrators, when used correctly, have a
significant role for arbitration to proceed properly. Fun-
damentally challenges to arbitrators aim to establish
an equal, impartial and just environment. Proper usage
of challenge to arbitrator is only possible by avoidance
of abuse and using it when impartiality and independ-
ence of the arbitrator is doubted. Applications made
with such intents like delaying the proceedings must
be accepted as bad faith. The Board assesses all of the
applications and decides over the files prepared by the
Secretariat upon applications made to it. The Board may
use sources like applicable law and IBA Rules apart from
SCC Rules, in order to determine under which condi-
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