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Trademark Infringements
on the Internet and
Relevant Measures

[nternet Uzerinde Gerceklesen Marka
[hlalleri ve Bunlara Yonelik Tedbirler

ABSTRACT

Nowadays, it is obvious that the internet,
which has become indispensable, has shown
impact on every field especially including
trade. The fact that the internet allows inter-
action among people easily and quickly even
across the continents, is causing many trans-
actions on the commercial side to take place
on the internet and also various types of viola-
tions. One of the most common of these legal
problems is trademark violation. With the ad-
vent of internet-based advertising, the trade-
mark right has gained more value in our day. In
the face of trademark being both material and
immaterial value, various protection mecha-
nisms against trademark right violations have
currently regulated. For this reason, the main
types of the trademark right violations in the
internet are discussed and the scope of pro-
tection regulated in various legislation is exam-
ined in our article.
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OZET

GUnUmUzde vazgecilmez hale gelen internetin,
ticaret basta olmak Uzere her alanda etkisini
gosterdigi aciktir. Internetin kitalari bile asarak
insanlar arasinda kolay ve hizli bir bicimde et-
kilesimi sagliyor olmasi, ticari alandaki bircok
islemin de internet ortaminda gerceklesme-
sine ve beraberinde cesitli turlerde ihlallerin
de ortaya cikmasina neden olmustur. Bu gibi
hukuki sorunlarin en sik gortlenlerinden biri
de marka hakki ihlalleridir. Internet ortaminda
yapllan reklamlarin yayginlasmasi ile birlikte
marka hakki ginimUzde daha fazla deger ka-
zanmistir. Markanin hem maddi hem de manevi
bir deger olmasi karsisinda internet ortamin-
da yapilan marka hakk ihlallerine karsi cesitli
koruma mekanizmalari da mevzuatlarda yer
almaya baslamistir. Bu nedenle makalemizde,
internet ortaminda karsilasilan baslica marka
hakki ihlali tirleri ve cesitli mevzuatlarda 6ngt-
rtlen korumanin kapsami incelenmistir.

ANAHTAR KELIMELER: Internet Rek-
lamciligy, linternette Marka Hakki Ihlali, Alan Ad-
larl, Spamming
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I. INTRODUCTION

TRADEMARK IS A DISTINCTIVE AND DETERMINA-
tive element for business enterprises and
individuals, which can constitute a mate-
rial value independently of the enterprise
creating it. It provides a certain quality,
credibility and reputation by symbolizing

the product and its manufacturer. For this reason, it is
observed that the trademark is used to gain unfair prof-
its by non-entitled people. With the widespread use of
the internet and the facilitation of communication and
trade among people, the contrary acts to the law have of-
ten been encountered on the internet.

In this respect, in our article, the trademark violations
that occurred within the scope of internet advertising,
internet domain names, search engine advertising and
spamming, which are the most common forms of trade-
mark violations in the internet field, are examined; the
legal remedies against these violations and the persons
to be held responsible are explained.

Il. VIOLATION OF TRADEMARK THROUGH
INTERNET ADVERTISING

A. Search Engine Advertising and AdWords
Advertisement (Keyword) System

A significantly large number of information and data
flows happen on internet every single minute. The chal-
lenges, which users may face in finding what they are
searching for on the internet have caused to develop
search engines such as Google, Yahoo and Yandex. When
users want to access a data, they enter the keyword/key-
words that they think are relevant to the searching data
in search engines and so that, the data among the scat-
tered data on the internet is listed from the most rele-
vant result to the least relevant one with the keyword.
Various algorithms are used to determine the most rel-
evant data. However, search engines allow users to be
placed in the top rankings by advertising, even if they are
not the most relevant to the search. However, this prac-
tice brought some legal problems, including trademark
violation and unfair competition. Deceptive advertising
and trademark violations resulting from the difficulty
in distinguishing which content is being advertised by
users and which content is objectively placed in the top
position due to the most relevant algorithm had let to
the discussions of this application in search engines.!

1. GiRIS

ARKA, BASLI BASINA, KENDIiSiNi OLUSTURAN i$-

letmeden bagimsiz olarak bir maddi deger

tegkil edebilecek kadar ticari igletme ve

kisiler icin ayirt edici ve belirleyici bir un-

surdur. Uriinil ve {ireticisini simgeleyerek

belirli bir kaliteyi, giivenilirligi ve itibar
temin eder. Bu nedenle markanin, hak sahibi olmayan
kisilerce de haksiz kazang elde etmek iizere kullanildig
goriiliir. Internetin yayginlagsmasi ve insanlar arasi ile-
tisimi ve ticareti kolaylastirmasi ile birlikte, s6z konu-
su hukuka aykiri fiillerle internet ortaminda da siklikla
kargilagilir olmustur.

Bu dogrultuda makalemizde, marka hakki ihlallerinin
internet ortaminda en sik goriilen bicimleri olan arama
motoru reklamcilig1 ve istenmeyen seri e-mail’ler ile in-
ternet reklamciligl kapsaminda ve internet alan adlari
acisindan gerceklesen marka hakki ihlalleri ele alinmus,
bahsi gecen ihlallere kars1 bagvurulabilecek hukuki yol-
lar ve sorumlu tutulabilecek kisiler aciklanmgtr.

I iNT_ERNET REKLAMCILIGI YOLUYLA MARKA
IHLALI

A. Arama Motoru Reklamciligi ve AdWords
Reklam (Keyword) Sistemi

Internet ortaminda her an, sinirlart bilinmeyecek mik-
tarda bilgi ve veri akig1 gerceklesmektedir. Kullanmicila-
rin internette aradiklarim1 bulmakta kargilagabilecekleri
zorluklar, Google, Yahoo ve Yandex gibi arama motorla-
rinin gelismesine neden olmustur. Kullanicilar bir veri-
yeulagmakistediklerinde, aranan bilgi ile ilgili oldugunu
diistindiikleri anahtar sézciik/sézciikleri arama motor-
larina girerler ve boylelikle, internette daginik halde bu-
lunan veriler arasindan anahtar sézciikle en ilgili sonug-
tan, az ilgiliye dogru veriler listelenir. En ilgili verinin
belirlenmesinde cesitli algoritmalar kullamlmaktadir.
Bununla birlikte arama motorlar: kullanicilara, yapilan
arama ile en ilgili olmasa dahi, reklam vermek suretiy-
le iist siralarda yer alma imkanm tanimaktadir. Fakat s6z
konusu uygulama, marka hakki ihlali ve haksi1z rekabet
basta olmak iizere birtakim hukuki sorunlar1 berabe-
rinde getirmistir. Kullanicilar tarafindan hangi icerigin
reklam vererek, hangi icerigin ise en ilgili algoritmast
sayesinde objektif olarak iist siralarda yer aldiginin ayirt
edilmesindeki giiclitk nedeniyle ortaya cikan aldatici
reklam ve marka ihlalleri, arama motorlarindaki bu uy-

ARTICLETTER | WINTER 2018



Therefore, search engines have begun to explicitly spec-
ify the advertised content. However, this situation could
not prevent trademark violation and unfair competition
claims.

As described above, the AdWords Advertising System
is shaped by that websites which are ranked high in the
relevant data list that are accessed with using keyword/
keywords by giving advertisement, and this system con-
stitutes a large part of search engine advertising. As a
result of lengthy discussions, AdWords advertisements
are often shown as sponsor links in the results page, in-
dependently of objective search results.? These adver-
tisements are primarily financed via cost-per-click and
cost-per-impression systems.®

This system is reflected in Industrial Property Law*
No. 6769 (“IPL”), in terms of trademark protection,
with keyword and router code terms. Accordingly, in
the event that the domain name, the router code, the
keyword or the alike mark is used in the same way or
in a similar manner to create a commercial effect on

o

gulamanin tartisilmasina sebep olmustur.! Bunun iizeri-
ne, arama motorlari reklam verilen icerikleri acik¢a be-
lirtmeye baglamigtir. Fakat bu durum, marka hakki ihlali
ve haks1z rekabet iddialarinin 6niine gecememistir.

AdWords Reklam Sistemi, yukarida aciklandig iizere,
anahtar sézctik/sozctikler kullamlarak ulagilan ilgili ve-
riler listesinde internet sitelerinin reklam vererek iist
sirada yer almalar1 biciminde gekillenmekte ve arama
motoru reklameiliginin biiyiik boliimiinii olusturmak-
tadir. Uzun siiren tartismalarin sonucunda AdWords
reklamlar, genellikle objektif arama sonugclarindan ayri
olarak, sonug¢ sayfasinin bir béliimiinde sponsor baglan-
t1 seklinde yer almaktadir.? S6z konusu reklamlar &zel-
likle tiklama bagina maliyet ve belirli sayida gosterim ba-
sina maliyet sistemleri {izerinden finanse edilmektedir.®

Bu sistemin marka hakki kapsaminda yansimasi 6769
saylli Sinai Miilkiyet Kanunu'nda* (“SMK”) anahtar
sozctik ve yénlendirici kod ifadeleri ile gdze carpmak-
tadir. Buna gore, isaret lizerinde hak sahibi olan veya
mesru bir baglantisi olmayan kisiler tarafindan internet
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the internet by people who have rights on the trade-
mark or who do not have a legitimate connection with
the trademark, the owner has the right to prohibit such
use.” Therefore, trademark owners may apply to legal
remedies against violation of their rights in relation to
AdWords advertisements.

B. Spamming

Spamming is an advertising activity in which unwanted
commercial messages are posted and e-mails are sent
serially. Spam can be defined as a non-personal mes-
sage that is sent to the user to attract attention and to
convince, usually bearing the sponsor’s statement and
received against the user’s request.®

Trademark violation often happens through an intense
advertising activity in spamming by usually using the
same or similar marks with well-known trademarks. Re-
garding the subject, “use of the mark in the business doc-
uments and advertisements of the undertaking” is under

ortaminda ticari etki yaratacak bicimde alan adi, yon-
lendirici kod, anahtar sozciik veya benzeri bir bicimde
isaretin ayn1 veya benzerinin kullanilmas1 durumunda,
hak sahibi bu kullanimi yasaklama hakkina sahiptir.®
Dolayisiyla AdWords reklamlardan dolay: karsilastik-
lar1 hak ihlallerine kars1 marka hakki sahipleri hukuki
yollara bagvurabileceklerdir.

B. istenmeyen Seri E-Mail’ler (Spamming)

Seri e-mailler (spamming), istenmeyen ticari mesajlarin
verildigi bir reklam faaliyetidir ve ard1 ardina e-mail’ler
gonderilmesi suretiyle gerceklestirilmektedir. Spam,
ilgi cekmek ve ikna etmek {izere kullaniciya gonderilmis,
kisisel olmayan, genellikle sponsoruna iligkin ifadeler
tasiyan ve kullanicinin istegi disinda alinan mesaj sek-
linde tanimlanabilir.®

Spammingde genellikle, toplumda ¢okea bilinen mar-
kalarla ayn1 veya benzer markalar kullanilarak yogun
bir reklam faaliyeti yiiriitiillmesi suretiyle marka hakki
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the protection of the trademark right in IPL and in such a
case the right to prohibit the aforementioned use is given
to the right holder if the mark is used in trade area.’

However, the article 6 of the Law on the Regulation
of Electronic Commerce® No0.6563 (“E-Commerce
Law”) states that commercial electronic messages may
only be sent with prior approval and that the approval
may be obtained in writing or by using any electronic
communication tools. But, if the recipient of the mes-
sage intentionally provides his contact information, it is
stated that no further approval is required for commer-
cial electronic messages regarding modification, use and
maintenance of the goods or services.

Moreover, the article 7 of the E-Commerce Law regu-
lates the content of the commercial electronic com-
munication and it is stipulated that the content of the
commercial electronic communication should be in
accordance with the approval given by the recipient. It
is also emphasized that the message should include the
accessible contact information that identifies the ser-
vice provider.® In addition to this, it is also arranged that
the subject of the message, its purpose and, if it is made
on behalf of another person, the information about this
person should take place in the content.

Recipients have the right to refuse to receive commer-
cial electronic messages without any reason. The service
provider is responsible for ensuring that the rejection
notice is easily and freely available via electronic com-
munication tools and providing the necessary informa-
tion regarding the rejection notice in the messages it
sends. Within three business days of receipt of the re-
fusal request, the service provider shall cease sending
electronic messages to the recipient.’

lii. DOMAIN NAME TRADEMARK INFRINGE-
MENTS

In order for computers to recognize each other within
the Internet network, each has its own unique address
which is called the Internet Protocol (“IP”’) address.
The IP addresses that were numerically expressed in the
beginning became words later, so domain names given
to IP addresses are more important now. Previously, the
first-come first-served principle has been applied to the
distribution of domain names." A trademark is any kind
of mark that distinguishes a good or service from others
and is in the form of words, shapes, colors, letters, num-

ihlalleri gerceklestirilmektedir. Konuya iligkin olarak
SMK’'da “isaretin tesebbiisiin is evraki ve reklamlarinda
kullanmilmast” marka hakkinin koruma kapsamu icgine
alinmisg ve bu gibi bir durumda igaretin ticaret alaninda
kullanilmasi halinde hak sahibine bahsi ge¢en kullanimi
yasaklama hakki taninmigtir.”

Bununla birlikte, 6563 sayili1 Elektronik Ticaretin Dii-
zenlenmesi Hakkinda Kanun'un® (“E-Ticaret Kanu-
nu”) 6. maddesinde, ticari elektronik iletilerin yalmizca
onceden onay alinmak kaydiyla gonderilebilecegi ve
bahsi gecen onayin yazili olarak veya her tiirlii elektro-
nik iletisim araclar1 kullanilarak alinabilecegi belirtil-
mistir. Ancak, ileti alicisinin kendisiyle iletisime gecil-
mesiamaciylailetisim bilgilerini vermesi halinde, temin
edilen mal veya hizmetlere iligkin degisiklik, kullanim
ve bakima yonelik ticari elektronik iletiler i¢cin ayrica
onay aranmayacagi ifade edilmistir.

Yine E-Ticaret Kanunu'nun 7. maddesinde ticari elekt-
ronik iletinin icerigi diizenlenmis olup, icerigin alicinin
verdigi onaya uygun olmasi sart kosulmustur. Tletide,
hizmet saglayiciy1’ tanitan ve erisilebilir durumdaki ile-
tisim bilgilerinin yer almas1 gerektigi de vurgulanmis-
tir. Bunlara ek olarak, iletinin konusunun, amacinin ve
bagkas1 adina yapilmasi halinde kimin adina yapildigina
dair bilgilerin de iletide bulunacag: diizenlenmisgtir.

Alcilarin istediklerinde hi¢bir gerekce belirtmeden ti-
cari elektronik iletiler almay1 reddetme hakki vardir.
Hizmet saglayicy, ret bildiriminin kolay ve iicretsiz ola-
rak elektronik iletisim araclariyla verilebilmesini sag-
lamakla ve gonderdigi iletilerde ret bildirimine iligkin
gerekli bilgileri sunmakla yiikiimliidiir. Ret talebinin
ulagsmasini izleyen {i¢ is giinii icerisinde hizmet saglayici
aliciya elektronik ileti gondermeyi durduracaktir.'

lil. MARKANIN ALAN ADI OLARAK KULLANIL-
MASI SURETIYLE IHLALI

Bilgisayarlarin internet ag1 icinde birbirini taniyabilme-
si icin her birinin kendine 6zgili bir adresi vardir ve bu
adreslere Internet Protokol (“IP”) adresi denmektedir.
Baslangicta sayisal olarak ifade edilen IP adresleri daha
sonrasinda sozciikler haline gelmistir; béylelikle, IP ad-
reslerine verilen alan adlar1 6nem arz etmeye baglamig-
tir. Onceleri alan adlariin dagitiminda, ilk gelen ilk alir
prensibiuygulanmigtir." Marka, bir maliya da hizmeti di-
gerlerinden ayirt etmeye yarayan ve hem sahibinin hem
de o malin veya hizmetin 6zelliklerini belirten sozciikler,
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bers, voices, and the form of goods or packages that char-
acterize both the owner and the good or service. The
first-come first-served principle caused the registration
of domain names consisting of names of famous people
and well-known trademarks by other people to their
own against the trademark and name right, and then to
be sold to real right holders at very high prices. In addi-
tion to this, it is also a common problem to obtain unfair
profits by benefiting from the reputation and commer-
cial potential of well-known firms and people.

IPL regulates that similar marks which are the same as
or not distinguishable from the trademark which had
been registered for the same or the similar kind of goods
or services or which had been made application for reg-
istration in a previous date cannot be registered as a
trademark."” In addition, as will be explained in more
detail below,'® the violation of the trademark will also be
the subject of a lawsuit filed by the right holder. In ad-
dition, the Internet Corporation or the Assigned Names
and Numbers (“ICANN”) Arbitration Procedure is be-
ing applied for international domain name disputes.

IV. LEGAL REMEDIES

A. People Responsible for Infringements on
Internet

1. Access Provider

Access provider is a type of internet service provider
that rents computer equipment belonging to the user
from the local network or connects them to each other
and other internet service providers* via lines it owns."

sekiller, renkler, harfler, sayilar, sesler ve mallarm veya
ambalajlarinin bicimi olmak {izere her tiir igaretlerdir. Ilk
gelen ilk alir prensibi, kimi kigilerce taninmisg kisi ve mar-
kalarin isimlerinden olugan alan adlarinin marka ve isim
hakkina aykiri olarak 6nce kendi iizerlerine tescil edilme-
sive daha sonra marka ve isim hakki sahiplerine ¢ok yiik-
sek fiyatlara satilmak istenmesi sonucunu dogurmustur.
Bununla birlikte, taninmig firma ve kigilerin saygimhgim-
danve ticari potansiyelinden faydalanarak, haksiz kazang
saglanmasi da oldukgea sik gériilen bir sorundur.

Toplumda markalarin karigtirilma tehlikesi yiiksek ol-
dugu icin, SMK’da ayni veya aym tiirdeki mal veya hiz-
metlerle ilgili olarak tescil edilmis ya da daha 6nceki ta-
rihte tescil bagvurusu yapilmis marka ile aym veya ayirt
edilemeyecek kadar benzer isaretlerin marka olarak tes-
cil edilemeyecegi diizenlenmistir.'* Ayrica asagida daha
detayh olarak aciklanacag iizere,”* marka hakkina teca-
viiz de s6z konusu olacak ve hak sahibi tarafindan dava
acilabilecektir. Bununla birlikte, uluslararas: gercekle-
sen alan adi ihtilaflarina iligkin olarak, Internet Corpo-
ration or Assigned Names and Numbers (“ICANN”)
Tahkim Usuliine bagvurulmaktadir.

IV. HUKUKi BASVURU YOLLARI

A. internet Alaninda Hukuken Sorumiu Tutulabi-
lecek Kisiler

1. Erisim Saglayici
Erisim saglayici, kullanicilara ait bilgisayar donanimla-

rin1 yerel sebekeden kiralayan veya maliki oldugu hatlar
araciligiyla birbirine ve diger internet servis saglayicila-

1Eser Riizgar, Marka Hakkinin internet Reklameiligi 7IPLArt.7/3.
Yoluyla hlali ve Sorumluluk Rejimi, On Iki Levha
Yayincilik, Istanbul 2013, p.150.

2 Zeynep Kandemir, “Vuitton-Google Karar”,

Fikri Milkiyet Hukuku Yilig1 2010, On Iki Levha
Yayincilik, Istanbul 2011, p.317.

3 Emrehan Inal/Basak Baysal, Reklam Hukuku ve
Uygulamasi, On Iki Levha Yayincilik,

Istanbul 2008, p.103.

4 Official Gazette (‘0G") dated 10.01.2017 and
numbered 29944.

5 Industrial Property Law No.6769 (“IPL”) Art. 7/3.

6 Sefer 0guz, internet Alan Adi Haklarinin
Korunmasl, Seckin Yayincilik, Ankara 2011, p.289.

10 E-Commerce Law Art. 8.

121PL Art.5/1.

of this article.

8 0G dated 23.10.2014 and numbered 29166.
9 E-Commerce Law Art. 2/c;
Real or legal persons engaged in electronic trade’.

“The service provider:

11Hasibe Isikl, internet Alan Isimleri Sistemi
Markalar ve Alan [simleri Arasindaki lliski, Ankara
2001, p.10. (Last Access: 01.10.2017) http://www.
bilgitoplumu.gov.tr/wp-content/uploads/2014/04/
Hasibelsikli-Internet_Alan_lsimleri.pdf

13 For more information, see the title “IV/B/a

persons providing infrastructure or any kind of
services in the internet field will be generally referred
to as ‘service providers.. If they are providers of
access, location or content, there are subheadings
under the title of internet service provider,"

15 Tamer Soysal, internet Servis Saglayicilarinin
Hukuki Sorumluluklari, Tirkiye Barolar Birligi Dergisi
(Turkish Bar Association Journal), November/
December, Ankara 2005, p.311.

16 0G No. 26530, dated 23.05.2007,

Internet Law Art.2/1.

17 Internet Law Art.2/1.

18 0G dated 14.02.2011 and numbered 27846.

14 Riizgar, p.120-121, “...in general, legal or real
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Inthe Law on the Arrangement of Publications Made on
the Internet and the Struggle Against the Crimes Pro-
cessed Through These Publications No.5651 (“Internet
Law”), the access provider is briefly defined as any nat-
ural or legal person who provides access to the internet
to its users.'s

2. Hosting Provider

Hosting provider is defined as a natural or legal person
who provides or operates systems that contain services
and content in Internet Law Art.2. It uses its own com-
puter as a kind of tool to connect the user with the data
on the internet.

3. Content Provider

Content providers are real or legal entities that produce,
modify, and provide any information or data presented
to users over the internet.” For example, people up-
loading video to video sharing sites are content provid-
ers; the person hosting the system that will publish this
sharing site will also be the hosting provider.

4. Responsibility Regime

The Turkish Commercial Law'® No. 6102 (“TCL”), the
E-Commerce Law, the Internet Law and the IPL are
the main legal texts regulating the application ways for
violations on the internet. At this stage, it is considered
useful to explain the provisions related to the subject in
question.

ria baglayan internet servis saglayici tiiriidiir.” 5651
sayili Internet Ortaminda Yapilan Yayinlarin Diizenlen-
mesi ve Bu Yayinlar Yoluyla Islenen Suclarla Miicadele
Edilmesi Hakkinda Kanun'da (“Internet Kanunu”)
erisim saglayicy, kisaca, kullanicilarina internet ortami-
na erigim olanag: saglayan her tiirlii gercek veya tiizel
kisi olarak nitelendirilmektedir.'

2. Yer Saglayici

Internet Kanunwnun 2. maddesinde yer saglayici, hiz-
met ve icerikleri barindiran sistemleri saglayan veya
igleten gercek veya tiizel kisi olarak tanimlanmaktadir.
Yer saglayici, kendi bilgisayarini bir ¢esit arac olarak kul-
lanarak kullaniciy: internet ortaminda bulunan veri ile
bulusturmaktadir.

3. icerik Saglayici

Internet ortami iizerinden kullanicilara sunulan her
tiirld bilgi veya veriyi iireten, degistiren ve saglayan ger-
¢ek veya tiizel kisiler icerik saglayicidir.” Ornegin, video
paylasim sitelerine video yiikleyen kisiler icerik saglayi-
c1; bu paylagim sitesini yayinlayacak sistemi barindiran
kisi de yer saglayici olacaktir.

4. Sorumluluk Rejimi

6102 sayili Tiirk Ticaret Kanunu'® (“TTK”), E-Ticaret
Kanunu, Internet Kanunu ve SMK internet iizerinden
yapilan ihlallere kars1 bagvuru yollarim diizenleyen bag-
lica yasal metinlerdir. Bu agsamada, s6z konusu diizenle-
melerdeki konuya iligkin hiikiimlerin aciklanmasinda
fayda goriilmektedir.

1Eser Riizgar, Marka Hakkinin inter[let Reklameiligi
Yoluyla Ihlali ve Sorumluluk Rejimi, On Iki Levha
Yayincilik, Istanbul 2013, s.150.

2 Zeynep Kandemir, “Vuitton-Google Karar”,

Fikri Milkiyet Hukuku Yilligi 2010, On iki Levha
Yayincilik, Istanbul 2011, .317.

3 Emrehan Inal/Basak Baysal, Reklam Hukuku ve
Uygulamasl, On iki Levha Yayincilik,

Istanbul 2008, s. 103.

410.01.2017 tarih, 29944 sayil Resmi Gazete (RG).
56769 sayil Sinai Milkiyet Kanunu (SMK) m.7/3.

6 Sefer 0guz, Internet Alan Adi Haklarinin
Korunmasi, Seckin Yayincilik, Ankara 2011, 5.289.

7 SMKm.7/3.

823.10.2014 tarih, 29166 sayili RG.

9 E-Ticaret Kanunu, m. 2/c, “Hizmet saglayici:
Elektronik ticaret faaliyetinde bulunan gercek

ya da tiizel kisiler".

10 E-Ticaret Kanunu m.8. .

11Hasibe Isikh, Internet Alan Isimleri Sistemi
Markalar ve Alan Isimleri Arasindaki lliski, Ankara
2001, 5.10. (Erisim Tarihi: 01.10.2017) http://www.
bilgitoplumu.gov.tr/wp-content/uploads/2014/04/
Hasibelsikli-Internet_Alan_lsimleri.pdf

12 SMK m.5/1.

13 Detayli bilgi icin bkz. makalemizin “IV/B/a" bashg.

14 Riizgar, s.120-121, “...internet alaninda altyap
veya herhangi bir sekilde hizmet sunan tiizel veya

gercek kisileri genel olarak ‘servis saglayici’ olarak
niteleyecegiz...Erisim, yer veya icerik saglayicilar ise,
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a. Responsibility regime according to TCL

Behaviors and commerecial practices that are deceptive
or unfairly affecting relations among competitors or
between suppliers and customers are defined unjusti-
fied and unlawful.” Unfair acts and practices in this
context constitute unfair competition. In this respect,
the responsibilities of internet service providers due to
unfair competition have been regulated in TCL. If there
are unfair competition conditions* against trademark
violations made via the internet, these special regula-
tions shall be applied. Accordingly, if transmission has
notyet been started, the recipient of the transmission or
the person competed unfairly has not been selected the
content or changed it to do an unlawful act, it will not be
possible to file a lawsuit and to take injunction decision
against the service provider due to unfair competition in
the computing field. If the unfair competition action has
negative consequences or would cause great damage,
the court would take a injunction decision to terminate
or prevent unfair competition act against the service
provider with listening the service provider or take oth-
er applicable measures to the subject matter.!

b. Responsibility regime regulated in E-Commerce
Law

The service provider is defined as real or legal entities
engaged in electronic commerce; intermediary service
provider is defined as real or legal entities providing
electronic trading field for the economic and commer-
cial activities of others in E-Commerce Law.?* Service
providers are responsible for the storage and security
of the personal data that they receive as a result of the
transactions that they have made under the aforemen-
tioned law. They have an obligation to not disclose per-
sonal data to third parties without the consent of the
owner and not to use it for other purposes.?*

On the other hand, intermediary service providers are
not obliged to check the content provided by real or le-
gal entities using the electronic field in which they serve,
and to investigate whether there is any unlawful activ-
ity or situation related to the content and the relevant
goods or services.?*

In addition, for commercial electronic transmissions,
service providers also have various obligations as ex-
plained above.?

a. TTK acisindan sorumluluk rejimi

Rakipler arasinda veya tedarik edenlerle miigteriler ara-
sindaki iligkileri etkileyen aldatici veya diiriistliik kura-
lina aykir1 davraniglar ve ticari uygulamalar haksiz ve
hukuka aykir1 olarak tanimlanmigtir.>® Bu kapsamdaki
haksiz fiil ve uygulamalar haksiz rekabet tegkil etmek-
tedir. Bu dogrultuda, 6zel olarak internet servis saglayi-
cilarinin haksiz rekabet nedeniyle sorumlulugu TTK’da
diizenlenmistir. Internet yolu ile yapilan marka hakki
ihlallerine karsi, haksiz rekabet sartlar1** da olugsmus ise,
s6z konusu 6zel diizenlemeye bagvurulabilecektir. Buna
gore, heniiz iletime baglanmamis, iletimin alicis1 veya
haksiz rekabette bulunan icerigi segmemis veya fiili ger-
ceklestirecek sekilde degistirmemigse, hizmet saglayici
aleyhine bilisim ortaminda gerceklesen haksiz rekabet-
ten dolay1 dava acilamayacak, tedbir karar verilemeye-
cektir. Eger ki haksiz rekabet eyleminin olumsuz sonug-
lar1 olacak veya biiyiik zarar verecekse mahkeme hizmet
saglayiciy1 dinleyerek, haksiz rekabet fiilinin sona erdi-
rilmesine veya 6nlenmesine iligkin tedbir kararim hiz-
met saglayici aleyhine verebilecek ya da igerigin gecici
olarak yayindan kaldirilmasi dahil ihtilaf konusu olaya
uygulanabilir bagkaca tedbirler alabilecektir.”

b. E-Ticaret Kanunu acisindan sorumluluk rejimi

Hizmet saglayici, E-Ticaret Kanunu'nda elektronik ti-
caret faaliyetinde bulunan gercek ya da tiizel kisiler
olarak; araci hizmet saglayici ise, bagkalarina ait iktisa-
di ve ticari faaliyetlerin yapilmasina elektronik ticaret
ortamini saglayan gercek ve tiizel kisiler olarak tanim-
lanmaktadir.>* Bahsi gecen kanun ¢ercevesinde yapmis
olduklari iglemler nedeniyle elde ettigi kisisel verilerin
saklanmasindan ve giivenliginden hizmet saglayicilar
sorumludur. Kisisel verileri ilgili kisinin onay1 olmaksi-
zin liciincti kisilere iletmeme ve bagka amaclarla kullan-
mama ylikiimliiliikleri vardir.?

Diger yandan, araci hizmet saglayicilar, hizmet sunduk-
lar1 elektronik ortami kullanan gercek ve tiizel kisiler
tarafindan saglanan icerikleri kontrol etmek, bu icerik
ve icerige konu mal veya hizmetle ilgili hukuka aykir:
bir faaliyetin ya da durumun s6z konusu olup olmadigini
aragtirmakla yiikiimlii degillerdir.*

Bununla birlikte, ticari elektronik iletiler bakimindan
da hizmet saglayicilarin yukarida acikladigimiz gibi ce-
sitli ylikiimliiliikleri bulunmaktadir.>
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c. Responsibility regime in Internet Law

The obligations of the content provider, the hosting pro-
vider and the access provider are separately indicated in
the Internet Law. The content provider is responsible
for any content that is put on the internet by himself, but
is not responsible for the content of the other party to
whom itislinked. Ifitis clearly understood from the way
he presents it, that the content provider has embraced
the content of another person and purposed to enable
the users to reach the content in question, he will be re-
sponsible in accordance with the general provisions.?

The hosting provider is not obliged to check the content
it provides or to investigate whether there is an unlaw-
ful activity. However, if the hosting provider is informed
that the content provided by himself is illegal, he is
obliged to remove the content from the publication ac-
cording to the censorship and the prohibition of access
provisions®* under the Internet Law.?®

Finally, the access provider is obliged to prevent access
to any illegal content published by any user, in the case
that he is informed in accordance with the prohibition
of access provisions of the Internet Law. The access pro-

c. internet Kanunu acisindan sorumluluk rejimi

Internet Kanunu'nda icerik saglayicinin, yer saglayici-
nin ve erigim saglayicinin yiikiimliiliikleri ayr1 ayr1 sayil-
maktadir. Icerik saglayicy, internet ortaminda kullanima
sundugu her tiirlii icerikten sorumlu olmakla birlikte
baglant: sagladig1 bagkasina ait icerikten sorumlu degil-
dir. Eger ki icerik saglayicinin sunug biciminden bagka-
sina ait icerigi benimsedigi ve kullanicinin s6z konusu
icerige ulagmasimi amacladig: acgikca belli ise genel hii-
kiimlere gore sorumlu olacaktir.®

Yer saglayici ise yer sagladig icerigi kontrol etmek veya
hukuka aykir1 bir faaliyetin séz konusu olup olmadi-
g aragtirmakla yiikiimlii degildir. Fakat Internet
Kanunu'nun icerigin yayindan cikarilmasi ve erisimin
engellenmesi maddelerine gore* yer sagladig icerigin
hukuka aykiri oldugundan haberdar edilmesi halinde,
s6z konusu icerigi yayindan kaldirmakla yiikiimliidiir.?®

Sonolarakerisim saglayici, herhangibirkullanicisininya-
yinladigi hukuka aykir icerikten, internet Kanununun
icerigin yaymdan cikarilmasi ve erisimin engellenmesi
hiikiimlerine uygun olarak haberdar edilmesi halinde
erigimi engellemekle yiikiimliidiir. Erisim saglayici, ken-
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vider is not obliged to check whether the contents of the
information accessed through him are unlawful or caus-
ing liability.?

Even though the content provider is not responsible
for the content of others and the hosting provider and
the access provider do not have responsibility with re-
gard the unlawful contents, the actual and legal persons
whose rights are violated can claim, according to Ar-
ticle 9 of the Internet Law, the relevant content to be
removed. The Law regulates the implementation of the
warning system in case of violation of personality rights
in Article 9 and does not mention the rights of intellec-
tual property. Therefore it is not clear if this article is ap-
plicable in case trademark violations.

d. Responsibility regime in IPL

IPL is the main law regulating the scope of trademark
right and the legal remedies against violations. Accord-
ing to IPL;*

“(2) The rights arising from trademark registration
belong exclusively to the trademark owner. The trade-
mark owner is entitled to demand the prevention of
the following acts in the case that they are made with-
out permission of the trademark owner;

disi aracilifiyla erisilen bilgilerin iceriklerinin hukuka
aykir olup olmadiklarimi ve sorumlulugu gerektirip ge-
rektirmedigini kontrol etmekle yiikiimlii degildir.?

Her ne kadar icerik saglayici bagkasina ait icerikten, yer
saglayici ve erisim saglayict da sagladiklar: iceriklerin
hukuka aykir1 olmalarindan sorumlu degillerse de, In-
ternet Kanunu m. 9 uyarinca, icerik nedeniyle haklari
ihlal edilen gercek ve tiizel kisiler uyar-kaldir yontemi
ile icerigin kaldirilmasini saglayabilirler. Kanun 9. mad-
dede kisilik haklarinin ihlali halinde uyar sisteminin
uygulanmasini diizenlemis olup fikri miilkiyet haklari-
na deginmemigtir. Bu durumda marka hakki ihlalleri ol-
masi halinde bu hiitkme goére erigsimin engellenebilecegi
tartismalidir.

d. SMK acisindan sorumluluk rejimi

SMK, marka hakkinin kapsamini ve ihlallere kars: hu-
kuki yaptirimlar: diizenleyen temel kanundur. SMK’ya
gore;°

“(2) Marka tescilinden dogan haklar miinhasiran
marka sahibine aittir. Marka sahibinin, izinsiz ola-
rak yapilmast halinde, asagida belirtilen fiillerin on-
lenmesini talep etme hakki vardir:
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a) Any mark that is the same as the registered trade-
mark, used in the goods or services included in the
registration.

b) Use any mark which is the same as or similar to the
registered trademark and covers the same or similar
goods or services as the goods or services covered by
the registered trademark, and because of these rea-
sons they may be confused and associated with the
trademark registered by the public.

¢) Use any mark unfairly, regardless of whether they
are in the same, similar or different goods or services,
which is the same as or similar to the registered trade-
mark and which has an unfair advantage from the
reputation of the mark due to the level of recognition
in Turkey or which would damage its reputation or
damage its distinguishing character.”

IPL Art.7/3-d has exclusively regulated the unfair use of
any mark, which constitutes a trademark, in a way creat-
ing commercial effect on the internet and it has stipulat-
ed that such use of the mark is prohibited in accordance
with the above mentioned provision. According to IPL
Art.29, such uses considered violation of the trademark
unless approved by the owner of the trademark.

B. Legal Remedies

1. Detection, Suspension and Prevention Case
Against Infringement of the Right to Trademark

The trademark infringement case will be filed by the
owner of the trademark against the infringement of his
right is regulated in the IPL. If it requires the presence
of the infringement to be accepted by a court decision,
detection case; if there is an ongoing infringement,
suspension case; if there is a potential danger of an in-
fringement, the prevention case should be brought. It
should be accepted that the request of the abolition of
infringement is broadly interpreted, so that it includes
the request for the abandonment of the trade name, the
business name or domain name which relate to the in-
fringing element.®

Some situations are regulated as infringement of the
trademark right in the SMK. Accordingly, if the trade-
mark is/was used, without the consent of the trademark
owner, in the ways®? that the right owner allowed to pro-
hibit according to the SMK, infringement occurs. Imita-

a) Tescilli marka ile ayni olan herhangi bir isaretin,
tescil kapsamina giren mal veya hizmetlerde kulla-
nilmast.

b) Tescilli marka ile ayni veya benzer olan ve tescilli
markamin kapsadigt mal veya hizmetlerle aynit veya
benzer mal veya hizmetleri kapsayan ve bu nedenle
halk tarafindan tescilli marka ile iliskilendirilme ih-
timali de dahil karistirima thtimali bulunan herhan-
g1 bir isaretin kullanilmast.

¢) Ayni, benzer veya farkli mal veya hizmetlerde ol-
maswmna bakilmaksizin, tescilli marka ile ayni veya
benzer olan ve Tiirkiye'de ulastig: taminmigslik diizeyi
nedeniyle markanin itibarindan haksiz bir yarar elde
edecek veya itibarina zarar verecek veya ayurt edici
karakterini zedeleyecek nitelikteki herhangi bir isa-
retin hakli bir sebep olmaksizin kullanilmasi.”

SMK madde 7/3-d ise marka tegkil eden igaretin inter-
net ortaminda ticari etki yaratacak bicimde haksiz kul-
lanimini 6zel olarak diizenlemis ve isaretin bu sekilde
kullaniminin yukarida bahsedilen fikra hitkmii uyarinca
yasaklanabilecegini ngdrmiistiir. SMK madde 29’a gére
bu sekilde kullanimlar marka hakki sahibinin bilgisi
dahilinde olmadig siirece marka hakkina tecaviiz tegkil
etmektedir.

B. Basvuru Yollar

1. Marka Hakkina Tecaviiziin Tespiti, Durdurul-
masi ve Onlenmesi Davalan

Marka iizerinde hak sahibi olan kisiye marka hakkinin
ihlaline karsi bagvurabilecegi marka hakkina tecaviiz
davas1 SMK’da 6ngoriilmiistiir. Eger ki tecaviiziin var-
liginin mahkeme karari ile kabul edilmesi gerekiyor ise,
tespit; sliregelen bir tecaviiz s6z konusu ise, durdurma;
tecaviiziin gerceklesme tehlikesi yiiksek ise 6nleme da-
vasl acllmaktadir. Tecaviiziin kaldirilmas: talebinin ge-
nis yorumlanarak, ihlali gerceklestiren unsura iligkin ti-
caret unvaninin, isletme adinin veya alan adinin terkini
taleplerini de i¢inde barindirdigi kabul edilmelidir.*

SMK’da bir fiilin marka hakkina tecaviiz sayilacag1 du-
rumlar say1lmigtir. Buna gére marka, SMK’da 6ngériilen
marka sahibinin markanin kullanimini yasaklayabilece-
gi sekillerde® ve hak sahibinin izni olmaksizin kullani-
liyor/kullanilmis ise tecaviiziin gerceklesmis olacaktir.
Markanin veya ayirt edilemeyecek kadar benzerinin

GSI 157




-0>70

11/

tion of a trademark by using same or indistinguishable
mark without the trademark owner permission is also
considered infringement. Another form of infringement
is to sell, distribute, put on trade field in a different way,
import, export, hold for commercial purposes or to make
suggestion to make a contract for these products, which
have the mark used by infringement, by using trademark
or similar enough to be indistinguishable mark. In addi-
tion, the unauthorized extension of a license granted by
trademark owner or the transfer of these rights to third
parties may also be subject to an infringement case.*

2. Pecuniary and Non-pecuniary Compensation
Cases

Acts that infringe the trademark may damage the trade-
mark owner’s economic activities, diminish the distinc-
tive nature of the trademark, or create consequences
that may disturb the customer’s confidence in the trade-
mark.** Any damages caused by infringements should be
compensated.

The rights granted to the owner, because they are valid
as of the publication date of the trademark registration
against the third parties, the owner of the trademark is
entitled to file a case for damages according to IPL, in the
event that the trademark owner can forbid the use of the
mark after the trademark registration is announced.® In
case of infringement of the industrial property right, if
the reputation of the industrial property is damaged be-
cause of that the goods or services subject to the right are
used in bad faith or produced by the infringer, the prod-
ucts produced in such a way are supplied, or they are put
on the market in inappropriate way, compensation may
be required.* The damage of the trademark owner will
also cover the actual loss and the loss of profit.*”

Inpractice, advertising expenditures, expenses related to
the identification of evidence of the infringement, costs
of proceedings, and expenses of publicity made to pub-
lic for the reputation of the mark are required as actual
loss.* Within the scope of the loss of profit; the demands
for the inability to sell products produced due to the in-
ability to enter the market effectively, the waste of invest-
ments and the wages paid to the employed persons are
put forward.*

In addition, it may be required a non-pecuniary compen-
sation for the breach of the distinctive nature of the mark,
loss of confidence in the mark and loss of respectability.*

marka sahibinin izni olmaksizin kullanilmasi suretiyle
taklit edilmesi de tecaviiz sayillmaktadir. Bir diger teca-
viiz hali ise, markay1 veya ayirt edilemeyecek kadar ben-
zerini kullanarak markanin taklit edildigini bildigi veya
bilmesi gerektigi halde tecaviiz yoluyla kullanilan mar-
kay1 tasiyan iiriinleri satmak, dagitmak, bagka bir sekil-
de ticaret alanina ¢ikarmak, ithal islemine tabi tutmak,
ihra¢ etmek, ticari amacla elde bulundurmak veya bu
iiriine dair sézlesme yapmak i¢in éneride bulunmaktir.
Ilaveten, marka sahibi tarafindan lisans yoluyla veril-
mis haklar izinsiz genigletmek veya bu haklar: {iciincii
kisilere devretmek de marka hakkina tecaviiz davasinin
konusu olabilecektir.*®

2. Maddi ve Manevi Tazminat Davalari

Marka hakkina tecaviiz eden fiiller, marka sahibinin
ekonomik faaliyetlerini zedeleyebilecek, markanin ayirt
edici 6zelligini azaltabilecek ya da miisterilerin markaya
olan giivenini sarsacak sonuclar dogurabilecektir.?* Bu
nedenle ortaya cikan zararin tazmini gerekecektir.

Markanin sahibine sagladig1 haklar, {i¢iincii kigilere kar-
s1 marka tescilinin yayim tarihi itibariyla hiikiim ifade
ettigiicin, SMK’ ya gore hak sahibi, marka tescilinin ilan
edilmesinden sonra marka sahibinin markanin kulla-
nimin yasaklayabilecegi fiillerin gerceklesmesi halin-
de tazminat davas1 agmaya yetkilidir.*® Sinai miilkiyet
hakkina tecaviiz edilmesi durumunda, hakka konu iiriin
veya hizmetlerin, tecaviiz eden tarafindan kotii sekilde
kullanilmasi veya tiretilmesi, bu sekilde tiretilen iiriin-
lerin temin edilmesi yahut uygun olmayan bir tarzda
piyasaya siiriilmesi sonucunda sinai miilkiyet hakkinin
itibar1 zarara ugrarsa, bu nedenle de tazminat istenebi-
lecektir.®® Marka sahibinin ugradig: zarar, fiili kayb1 ve
yoksun kalinan kazanci da kapsayacaktir.*”

Uygulamada reklam giderleri, tecaviize iligkin delil tes-
piti giderleri, yargilama giderleri ve markanin itibarinin
iadesi icin kamuoyuna yapilan ilan giderleri fiili zarar
olarak istenmektedir.?® Yoksun kalinan kar kapsamin-
da ise; piyasaya etkin girilememesi nedeniyle {iretilen
iriinlerin satilamamasi, yatirimlarin bosa gitmesi, is-
tihdam edilen kisilere 6denen {icretler gibi talepler ileri
siiriilmektedir.®

Tlaveten, kusurlu olarak markanin ayirt edici 6zelliginin
zedelenmesi, markaya olan giiven ve sayginlik kayb1 i¢cin
de manevi tazminata hitkmedilmesi istenebilecektir.*
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3. Preliminary Injunctions

Persons, who are entitled to file a lawsuit by the IPL, has
the right to ask the court to order a preliminary injunc-
tion in order to ensure the effectiveness of the decision
by proving that the act subjected to dispute is or very
likely to cause an infringement of their own industrial
property rights. The preliminary injunction regulated in
this case covers to prevent and stop the relevant action; to
confiscate and store of the products, which are produced
or imported by infringement of the industrial property
right, the instruments exclusively used in the production
of these products or in the performance of the method
with patent in the borders of Turkey including areas such
as customs and free port. It shall also include measures
to provide guarantees for the compensation of any loss.*

4. Other Legal Remedies

With this the general framework, there are also differ-
ent legal remedies for violations in the field of internet.
At this point, it will be necessary to refer to the Internet
Law and the Intellectual and Artistic Works Law*> No.
5846 (“IAWL”).

3. ihtiyati Tedbir

SMK uyarinca dava agma hakki olan kisilerin, ihtilafa
konu fiilin iilke icinde kendi smai miilkiyet haklarina
tecaviiz tegkil edecek sekilde gerceklesmekte oldugu-
nu veya gerceklesmesi i¢in ciddi ve etkin caligmalar
yapildigini ispat ederek; verilecek hitkmiin etkinligini
temin etmek {izere, ihtiyati tedbire karar verilmesini
mahkemeden isteme hakki vardir. Bu durumda 6ngo-
riilecek ihtiyati tedbir, dava konusu fiilin 6nlenmesi ve
durdurulmasy; sinai miilkiyet hakkina tecaviiz edilerek
iiretilen veya ithal edilen tecaviize konu iiriinlere, bun-
larin iiretiminde miinhasiran kullanilan vasitalara ya da
patenti verilmis usuliin icrasinda kullamilan vasitalara
Tiirkiye sinirlan icinde veya giimriik ve serbest liman
veya bolge gibi alanlar dahil, bulunduklar: her yerde el
konulmasi ve bunlarin saklanmasi; herhangi bir zararin
tazmini bakimindan teminat verilmesi tedbirlerini kap-
samalidir*

4. Diger Basvuru Yollan

Genel cerceve bu olmakla birlikte internet alaninda ya-
pilan ihlallere iligkin farkli bagvuru yollar1 da izlenmek-
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According to the article 9 of the Internet Law, real and
legal persons, institutions and organizations claiming
that their personal rights are violated due to the con-
tent published in the internet field may request to be
removed from content provider or by applying to the
hosting provider if they cannot reach content provider
with the warning system. In addition, they also have the
right to appeal directly to the criminal court of peace to
demand to block access to content. Even if the trade-
mark right is not regulated as a direct personality right;
all the elements that can belong to the legal entity such
as legal entity name, trade name, business name, sign,
emblem, catalog, trademark and all the distinguishing
instruments should be considered as the personality
rights of the legal person. The Civil Law does not regu-
late the right to personality exclusively. With the devel-
oping technology, new appearances of the violations of
personality rights have emerged. So that the limits of
the personality rights have expanded and the trademark
right has become a personality right specific to legal en-
tities. As a matter of fact, there are precedent decisions
that the Supreme Court has given in this respect.*?

TAWL the additional article 4 is a substance with a wide
range of applications in the preliminary injunctions.**
Regarding the copyright rights and/or works belonging
to the trademark subject to the infringement, it is regu-
lated in the add. art. 4 of the IAWL that the information
which is found on the works or is seen during the pub-
lication of the work, and the numbers or codes repre-
senting this information cannot be removed or altered
unauthorized. The original or copies of the works that
have been altered or removed this information without

tedir. Bu noktada, Internet Kanunu’na ve 5846 sayil1 Fi-
kir ve Sanat Eserleri Kanunu**na (“FSEK”) deginmek
gerekir.

Internet Kanunwnun 9. maddesine gore, internet orta-
minda yapilan yayin icerigi nedeniyle kisilik haklarinin
ihlal edildigini iddia eden gercek ve tiizel kisiler ile ku-
rum ve kuruluglar, icerik saglayicisina, buna ulagama-
masi halinde yer saglayicisina bagvurarak uyar1 yontemi
ile icerigin yaymdan cikarilmasim isteyebileceklerdir.
Bununla birlikte, dogrudan sulh ceza hakimine bagvu-
rarak icerige erisimin engellenmesini talep etme haklar:
da vardir. Marka hakki dogrudan bir kisilik hakki olarak
diizenlenmemis olsa dahi; tiizel kisi adi, ticaret unvani,
isletme adi, tabela, amblem, katalog, ticari marka gibi
tiizel kisiye ait olabilen ve ayirt edicilik niteligi bulunan
biitlin unsurlarin tiizel kisinin kisilik haklar1 arasinda
sayllmasi gerekmektedir. Medeni Kanun’da nelerin kisi-
lik hakki sayilacag: diizenlenmemistir. Gelisen teknoloji
ile birlikte kisilik hakki ihlallerinin yeni gériiniimleri or-
taya cikmisg, boylece kisilik haklarinin sinirlar1 genigle-
mis ve marka hakki da tiizel kisilere 6zgii bir kisilik hak-
ki haline gelmistir. Nitekim Yargitay’in bu yénde vermis
oldugu emsal kararlar da bulunmaktadir.*®

FSEK ek madde 4, ihtiyati tedbirler konusunda genis
bir uygulama alanina sahip bir maddedir.** FSEK’in bu
maddesinde, eser niishalari iizerinde bulunan veya ese-
rin topluma sunulmasi sirasinda goriilen bilgilerin ve
bu bilgileri temsil eden sayilarin veya kodlarin yetkisiz
olarak ortadan kaldirilamayacag: ve degistirilemeyecegi
diizenlenmigtir. Bu bilgiler yetkisiz olarak degistirilen
veya ortadan kaldirilan eserlerin asillar1 veya kopyalari
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permission cannot be distributed, copied, distributed
for import or presented to the public.

In the event of violation of the rights of the rights own-
ers and the rights of the connected owners by service
and information content providers with tools of signal-
ing, sound and / or image transmission including digital
transmission, especially internet, the copyrighted works
shall be removed from the content subject to violation
by the appeal of the rights owners’. To do this, the right
owner must first ask the information content provider
for the violation to be stopped within three days. If the
violation persists despite the application; upon applica-
tion to the public prosecutor, within three days the ser-
vice provider will be asked to stop the service provided
to the information content provider.

There is no specific regulation in the legislation related
to the trademark whether to apply the “warn-off” meth-
od provided in Article 4 of the IAWL. In “Gitti Gidiyor
decision” of YHGK (Supreme Court Assembly of Civil
Chambers), it has been argued that it should be taken
directly by filing a lawsuit against the persons who par-
ticipated in the infringement of trademark acts counted
in Legislative Decree numbered 556* (new IPL*) for
removing the content. Participating people will only
be liable if they are in fault in such a case. In order to be
able to mention the fault in the violations made on the
internet, the content should not be removed despite the
warning. However, YHGK has foreseen that the lawsuit
petition for the detection, prevention and elimination of
the consequences of infringement will serve as a warn-
ing. In this case, even if the content is not removed, the
resulting fault condition will be realized.

dagitilamayacak, dagitilmak {izere ithal edilemeyecek,
yaymlanamayacak veya topluma iletilemeyecektir.

Daha da 6nemlisi hitkme gore, dijital iletim de dahil ol-
mak {izere igaret, ses ve/veya goriintii nakline yarayan
araclarla servis ve bilgi icerik saglayicilar tarafindan
eser sahipleri ile baglantili hak sahiplerinin haklari-
nin ihlali halinde, hak sahiplerinin bagvurulari iizerine
ihlale konu eserler icerikten ¢ikarilacaktir. Bunun icin
oncelikle hak sahibi kiginin bilgi icerik saglayicisina bas-
vurarak ii¢ giin icinde ihlalin durdurulmasini istemesi
gerekmektedir. Eger ki bagvuruya ragmen ihlal devam
ediyorsa; Cumhuriyet savcisina yapilan bagvuru iizeri-
ne, ii¢ giin icinde servis saglayicidan ihlile devam eden
bilgi icerik saglayicisina verilen hizmetin durdurulmasi
istenecektir.

FSEK ek madde 4’te ongoriilen “uyar-kaldir” yonte-
minin markalar bakimindan uygulanip uygulanma-
yacagina dair SMK’da bir diizenleme bulunmamakta-
dir. YHGK’nin “Gitti Gidiyor karari”nda* 556 Sayili
KHK**da sayilan marka hakkina tecaviiz fiillerine isti-
rak edenlere kars1 dogrudan dava agilarak icerigin kaldi-
rilmasi tartisilmigtir. Burada istirak edenlerin sorumlu-
luguna ancak kusurlu olmalar: halinde gidilebilecektir.
Internet ortaminda yapilan ihlallerde kusurdan bah-
sedebilmek icin uyariya ragmen icerigin kaldirilmamig
olmasi gerekir. Ancak YHGK bu kararinda tecaviiziin
tespiti, 6nlenmesi ve tecaviiz sonug¢larimin ortadan kal-
dirilmasina iligkin dava dilekcesinin ihtarname yerine
gececegini 6ngoérmiistiir. Bu durumda ihtara ragmen
icerigin kaldirilmamasi sonucu kusur sart1 gerceklesmis
olacaktir.
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V. CONCLUSION

Not only the trademark right has a material value but
also the reputation and dignity that it represents in
commercial life, infringement of this rights causes sig-
nificant damages. Along with the development of the
internet, violations of trademark rights in various forms
have also become widespread. Various legal regulations
have been made in order to prevent those violations and
the trademark right has been put under strict protection
in general and for the internet exclusively.

In our article, the most wide and common forms of vio-
lations are mentioned and the laws that are regulated
against the trademark violations carried out on the in-
ternet are explained. As can be seen, there are many rel-
evant legal regulations, and the rights are granted to the
right owner to apply for various legal remedies in this
sense. However, it is important to note that violations of
trademarks on the internet may occur in many different
ways, and the nature of these violations changes day by
day. For this reason, it should be taken into considera-
tion that the assessment should be made according to
the nature of each case.
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V. SONUC

Marka hakkinin maddi bir degeri olmasinin yaninda,
ticari hayatta temsil ettigi itibar ve sayginlik geregi de
hukuka aykiri olarak kullanilmasi halinde ciddi zararlar
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Makalemizde s6z konusu ihlallerin en yaygin ve sik go-
riilen bi¢imleri iizerinde durulmus olup, internet iize-
rinden gerceklestirilen marka hakkina yonelik saldiri-
lara kars1 6ngoériilen yasal diizenlemeler aciklanmigtir.
Goriildiigii tizere konuya iligkin bircok yasal diizenleme
mevcuttur ve hak sahibine bu anlamda cesitli koruma
yollarina bagvuru hakk: taninmistir. Ancak 6nemle be-
lirtmek gerekir ki, internette gerceklesen marka hakki
ihlalleri ¢ok farkl gekillerde ortaya ¢ikabilmekte ve giin
gectikce bu ihlallerin niteligi de degismektedir. Bu ne-
denle, her somut olayin niteligine gore degerlendirme
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