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ABSTRACT

The Turkish Code of Obligations Article 129
regulates the contract for the benefit of a third
person in two different types: perfect contract
for the benefit of a third person and imperfect
contract for the benefit of a third person. This
institution, which is effective on the prom-
isee, the promisor and the beneficiary, has a
unigueness due to the fact that it may vary
with respect the right to claim of beneficiary.
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OZET

TBK m. 129da dlizenlenen tictinct kisi yararina
sozlesme kavrami, eksik Uctncu kisi yararina
stzlesme ve tam Ucdnct kisi yararina sozles-
me olarak iki sekilde karsimiza cikmaktadir.
Vaat ettiren, vaat eden ve lehtar Uzerinde hi-
kiim doguran bu kurum, lehtarin ileri stirebile-
cegi alacak hakki yoninden degiskenlik gos-
termesi nedeniyle dzellik arz etmektedir.

ANAHTAR KELIMELER: Eksik Uctncu
Kisi Yararina Stzlesme, Tam Uctinct Kisi Yara-
rina Sozlesme, Lehtar, Uctinct Kisinin Alacak
Hakki, TBK m. 129
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I. INTRODUCTION

ONTRACTS FOR THE BENEFIT OF A THIRD PERSON
arise as an institution that is effective on a
third person when obligatio generates, and
the third person does not replace one of the
parties at contractual obligations. A contract
drawn up in this way shall be effective on

persons who are named promisor, promisee and ben-

eficiary. Despite not being a party to the contract for the
benefit of a third person drawn up between the promisor
and the promisee, the contract will be valid for the ben-
eficiary, and according to the type of the contract which

may be imperfect or perfect contract for the benefit of a

third person, the beneficiary’s demands relating to the

rightand fulfillment arising from this contract will vary.

Whereas in the perfect contract for the benefit of a third
person, the beneficiary has a right to claim while the
claims based on the fulfillment of this deed are reserved,
he cannot have this type of a right in imperfect contract
for the benefit of a third person. Although the promis-
ee confers a benefit to a third person with the contract
drawn up between the promisor and the promisee, this
entitling will not get the third person become a party to
the contract.

In this article, the rights and claims of a third person
arising from a debt relationship are addressed, and the
characteristics of the contract for the benefit of a third
person and the differences with other similar institu-
tions are explained.

Il. CONTRACT FOR THE BENEFIT
OF ATHIRD PERSON

A. Description and Conceptual Information

Debtrelations are, as arule, relative in Turkish law. There-
fore, contracts, in principle, are applicable only between
the parties participating in the contract, and do not affect
third parties. However, our legal system grants the con-
tracting parties the authority to influence third parties in
some cases under the liberty of the contract principle.

Turkish Code of Obligations” (“TBK”) No. 6098 pre-
sents a “contract for the benefit of a third person” as an
institution which is effective on a third person, and the
third person does not replace one of the parties at con-
tractual obligations.

1. GiRIS

CUNCU KiSi YARARINA SOZLESMELER, SOZLESMEDEN

dogan borg iligkilerinde, bor¢ iligkisi dogdugu

anda ticiincii kisi tizerinde hiitkiim doguran

ve {iciincii kisinin taraflardan birinin yerini

almadig1 bir kurum olarak karsimiza cikar.

Bu sekilde kurulan bir sézlesme, vaat ettiren,
vaat eden ve lehtar olarak adlandirilan kisiler nezdinde
hiikiim doguracaktir. Vaat ettiren (alacakly) ile vaat eden
(borclu) arasinda kurulan {iclincii kisi yararina sozleg-
meye taraf olmamasina ragmen, s6z konusu sézlesme
lehtar nezdinde hiikiim doguracak ve tam veya eksik
ticlincii kisi yararina sézlesme olarak akdedilmesine
gore lehtarin kurulan bu sézlesmeden kaynaklanan hak
ve ifaya iligkin talepleri degiskenlik gosterecektir.

Tam ticiincii kisi yararina s6zlesmede lehtar alacak hak-
kini haiz olup bu edimin ifasina dayal talepleri sakli
iken, eksik ii¢lincii kigi yararina sézlesmede boyle bir
hakka sahip olmayacaktir. Her ne kadar vaat ettiren ile
vaat eden arasinda kurulan sézlesme ile vaat ettiren
iiclincii kisiye bir kazandirmada bulunsa da, bu kazan-
dirma ficiincii kisiyi s6zlesmenin tarafi haline getirme-
yecektir.

Bu makale kapsaminda, {i¢iincii kisinin taraf olmadi-
81 bir borg iligkisi kurulmasi halinde ii¢iincii kisinin bu
iliskiden kaynakli ne gibi hak ve talepleri olacagi ele alin-
makta, li¢lincii kisi yararina s6zlegsme kurumunun 6zel-
likleri ve benzer mahiyetteki diger kurumlarla farklar
aciklanmaktadir.

Il. UCUNCU KiSi YARARINA SOZLESME
A. Tanim ve Kavramsal Bilgi

Borg iligkisi Tiirk hukukunda kural olarak nispi bir ni-
telik tasimaktadir. Dolayisiyla sézlesmeler, ilke olarak
yalnizca sézlesmeye katilan taraflar arasinda hiikiim ve
sonu¢ dogurmakta, ti¢lincii kisileri etkilememektedir.
Ancak, hukuk sistemimiz s6zlesme serbestisi ilkesi ge-
regi sozlesme taraflarina bazi durumlarda iiciincii kisi-
ler iizerinde etki kurma yetkisini tanimaktadir.

Tiirk Bor¢lar Kanunu'nda' (“TBK”), s6zlesmeden do-
gan borg¢iligkilerinde, borg iligkisi dogdugu anda ficiincii
kisi {izerinde hiikiim doguran ve ii¢iincii kisinin taraf-
lardan birinin yerini almadigi bir kurum olarak “i¢iincii
kisi yararina sézlesme” karsimiza ¢cikmaktadir.
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The contract for the benefit of a third person has been
regulated in the Article 129 of the Turkish Code of Obli-
gations as below:

“Where a party forms a contract pro se and adds an obli-
gation toitin advantage of third party, he may demand the
performance of the debt to that third party.

The third party and legal successors may demand the per-

formance of the debt as long as it is suitable to the aim of
parties or customs. Under these conditions, after the third
party and his legal successors notify the obligor with re-
spect to their demand on use of that right, the creditor can-
not discharge the obligor or cannot change the character-
istics or scope of the debt.”?

Asitcanbe seen, if the creditor or the debtor party to the
contract determines a deed for the benefit of a third per-
son, who is not a party to thecontract, the contract is de-
fined as a contract for the benefit of a third person. Con-
tract for the benefit of a third person shall be effective
on three persons: (1) promisor, (i7) promisee, and (ii)

Uciincii kisi yararina sézlesme, TBK m. 129°da agagidaki
sekilde diizenlenmisgtir:

“Kendi adina sézlesme yapan kisi, sozlesmeye ticiincii kisi
yararina bir edim yiikiimliiliigii koydurmussa, edimin
lictincti kigtye ifa edilmesini isteyebilir.

Uctincii kisi veya iiciincii kisiye halef olanlar da, tarafla-
rin amacina veya orfve ddete uygun diistiigii takdirde edi-
min ifasu isteyebilirler. Bu durumda, iigtincii kisi veya
ona halef olanlar bu hakki kullanmak istediklerini borg-
luya bildirdikten sonra, alacakli bor¢luyu ibra edemeyece-
g1 gibi, borcun nitelik ve kapsamini da degistiremez.”

Goriildiigii lizere, s6zlesmenin alacakli veya borg¢lu tara-
finin, s6zlesmeye taraf olmayan bir ti¢lincii kisi yararina
bir edim kararlagtirmas: halinde, s6z konusu sézlesme
iclincii kisi yararina sdzlesme olarak tanimlanmakta-
dir. Ugiincii kisi yararina sézlesme iig kisi nezdinde hii-
kiim dogurur: Bunlar (7) vaat ettiren (alacakl), (ii) vaat
eden (borclu) ve (i77) lehtardir.? Vaat ettiren, vaat edene
iictincii kisi yararina (lehine) edimde bulunmay1 kabul
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beneficiary.? Promisee may be defined as a party who
makes the promisor accept to fulfill a deed for the ben-
efit of a third person, promisor may be defined as a party
who agrees and undertakes to fulfill an obligation for the
benefit of a third person and beneficiary may be defined
as a third person for the benefit of whom the other per-
sons fulfill the obligation. Under the general debt rela-
tions, promisee shall be defined as creditor party and
promisor shall be defined as debtor party. It should be
noted that although the beneficiary is the party for the
benefit of whom the other persons fulfill the obligation.,
contractual relationship will be established between the
promisor and the promisee, thus the beneficiary is not a
party to the contractual relationship. Therefore, decla-
ration of intent is not required to draw up the contract
and also there is no necessity to notify the beneficiary
regarding the establishment of the contract*

ettiren taraf; vaat eden, vaat ettirene kars: {iciincii kisi
lehine borg altina girmeyi ve borclanilan edimi yerine
getirmeyi kabul eden taraf; lehtar ise kendi yararina ifa-
dabulunulacak iiciincii kisi (yararina islem yapilan kisi)
olarak tanimlanabilir. Genel borg iligkisi kapsaminda
vaat ettiren alacakl, vaat eden ise bor¢lu taraf olarak ta-
mimlanacaktir. Dikkat ¢ekilmesi gereken énemli bir hu-
sus, yararina ifada bulunulacak taraf her ne kadar lehtar
olsada, sozlesme iligkisinin vaat eden ve vaat ettiren ara-
sinda kurulacag, dolayisiylalehtarin sdzlesme iligkisine
taraf olmadigidir. Dolayisiyla sézlesmenin kurulmasi
icin lehtarin herhangi bir gekilde irade beyan1 aranma-
yacagi gibi, s6zlesmenin kurulusundan haberdar olmasi
gibi bir zorunluluk da bulunmamaktadir.?
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With regard to the contracts for the benefit of a third per-
son, the following examples can be given: In a lease con-
tract, determination of a person, other than alessee, who
will be seated in the leased area or that the lease price
will be paid to a person other than landlord; in a contract
of work, determination of fulfilling a work which belongs
to someone else; in a contract of sale, condition of paying
the price to a person other than seller; in a service agree-
ment serving to a person other than the employer.®

B. Features
1. Not Being an Independent Contract Type

Contracts for the benefit of a third person do not con-
stitute an independent contact type and for this reason
it is not reguated under the special provisions of Turk-
ish Code of Obligations. In other words, it covers the
situations in which performance of deed to third person
other than parties to the contract is stipulated, and it
is be possible to arrange any typical or atypical type of
contract in the form of contract for the benefit of third
person. As an important consequence of this, the type
of contract established for the benefit of a third person
is determinant in order to find out whether there is any
special requirement for the validity of contract. Parties
may add a beneficial condition to contract they wish
to establish, and they may also conclude a subcontract
apart from the main relationship between them. In case
of the contracts for the benefit of third person, the par-
ties have to apply the rules which are articulated in law
for the type of the contract the parties are willing to
make.® For instance, whereas it is necessary to make the
promise of gift for the benefit of a third person in written
form, there is no form requirement for the validity of a
lease contract.

2. Not Being Able to Dispose For The Benefit Of
A Third Person

Promissory transactions are transactions causing an in-
crease in the liability of assets and they include the acts
of transfer, limit, burdening charge, change and under-
taking of termination of the right that constitutes the
subject of loan deed. However, dispositive transactions
are transactions which have a direct effect on the right
in assets of the person who disposes as well as transfer,
amend, restrict and terminate that right. Dispositive
transactions are usually done for the fulfillment of a
deed which is undertaken by a promissory transactions.”

Bir kira sozlesmesinde kiralanan yerde kiraci haricin-
deki bir kisinin oturacaginin veya kira bedelinin kiraya
verenden bagkasina édeneceginin kararlagtirilmasi, bir
eser sozlesmesinde bagkasina ait bir isin yapilacaginin
kararlagtirilmasi, bir satim sézlesmesinde bedelin satici-
danbagkasina 6denmesi kaydi, bir hizmet s6zlesmesinde
isverenden bagkasinin hizmetinin gériilmesinin kaydi
ticlincil kisi yararina s6zlesmelere 6rnek olarak verilebi-
lecektir.*

B. Ozellikleri
1. Bagimsiz Bir Sézlesme Tiirii Olusturmamasi

Uciincii kisi yararma sozlesme, bagimsiz bir sézlesme
tipini ifade etmemekte ve bu nedenle TBK’nin 6zel hii-
kiimlerikapsamindadegerlendirilmemektedir. Bir bagka
deyisle, sdzlesmenin taraflar1 diginda iiciincii bir kisiye
bir edimin yerine getirilmesinin tistlenildigi durumlar:
ifade etmekte olup, kanunda diizenlenmis veya diizen-
lenmemis (atipik) bir s6zlesmenin {i¢lincii kisi yararina
sozlesme olusturacak sekilde diizenlenmesi miimkiin
olacaktir.” Bunun 6nemli bir sonucu da, ti¢iincii kisi ya-
rarina sozlesmeler icin 6zel bir gecerlilik sart1 aranip
aranmamasl bakimindan, ti¢iincii kisi yararina kurulan
sozlesme tipinin belirleyici olmasidir. Taraflar, yapmak
istedikleri s6zlegmeye liciincii kigi icin yararlanma kaydi
koyabilecekleri gibi, aralarindaki temel iligkiden ayr1 bir
yan sdzlesme de akdedebilirler. Taraflarin yapmak iste-
dikleri sézlesme icin kanun hangi sekli 6ngérmiisse, bu-
nun {i¢iincii kigi yararina yapilmasi halinde de aym sekle
uymak gerekir.® Ornegin tictincii kisi yararina bagiglama
sozii vermenin adi yazili sekilde yapilmasi gerekecekken,
ticlincil kigi yararina yapilan kira sézlesmesinin gecerli-
ligi icin herhangi bir sekil sart1 aranmayacaktir.

2. Uciincii Kisi Yararina Tasarruf Yapilamamasi

Bilindigi {izere, borclandirici islemler, hukuki islem ya-
pan kisinin malvarhgimin pasifinde artisa sebep olan
islemlerdir ve bor¢lanilan edimin konusunu olugturan
hakkin devir, simirlama, kiilfet yiikleme, degistirme ve
sona erme taahhiidiinii kapsamaktadir. Buna kargin,
tasarruf iglemi ise, tasarruf yapanin malvarhgindaki bir
hak {izerinde dogrudan dogruya etki doguran, bu hakki
devreden, degistiren, sinirlayan veya sona erdiren iglem-
lerdir. Tasarruf iglemleri cogunlukla bor¢landirici islem
ile taahhiit edilen edimin yerine getirilmesi i¢in yapil-
makta olup, bu ihtimalde yiiklenilen borcun “ifa” edil-
mesi manasina gelmektedir.”
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Contracts for the benefit of a third person are consid-
ered as a promissory transaction. Although a contract
thatincludes a commitment to make a dispositive trans-
action is possible, according to Oguzman/Oz to make
dispositive transactions such as transfer of ownership
or claim, in principle, is not possible. The only exception
isthat the creditor agrees with anyone other than debtor
to transfer the debt, in this way the debtor will discharge
from the debt.

3. Third Person cannot be Burdened of any Debt

Due to the basic principles of the law of obligations, even
ifitis possible to entitle a right to claim to the third par-
ties who are not a party to the contract by means of a
contract, it is not possible to burden any debt to a third
person by means of a contract without their will and
consent. This rule is called “the contract prohibition to
the detriment of the third person” in the doctrine.?

However, it may be decided in the related contract that
the third person will have aright to benefit from the deed
if the third person fulfills the determined condition.

4. Broad Interpretation of the Feature of Provid-
ing Benefit to a Third Person

Contrary to the opinion prevailing in the past, in order a
contract to be a contract for the benefit of a third person,
condition of existing a tangible deed that has an asset
value is not required; all kind of fulfillment, non-fulfill-
ment and giving commitments to be performed could be
asubject of a contract for the benefit of a third person.’

5. Beneficiary is not a Party to the Contract

Although contracts for the benefit of a third person are
effective in favor of the beneficiary, the beneficiary is not
a party to the contract under no circumstance and does
not take a part in drawing up a contract. Therefore, con-
tracts for the benefit of a third person could be drawn up
even if there is an absence of acceptance or knowledge
of the beneficiary. For that reason, it would not be pos-
sible to assert the invalidity of the contract based upon
aclaim regarding if the beneficiary is incompetent or his
intention is defective. On the other hand, the beneficiary
has no right of objection with respect to the drawing of
the contract; however, he has a right to reject the fulfill-
ment of the promisor in accordance with the contract.!

Ugiincii kisi yararia s6zlesme, kural olarak bir bor¢lan-
diric1 islemdir. Ugiincii kisi yararina tasarruf islemi yap-
ma “taahhiidii” iceren bir s6zlesme, borclandirici nite-
likte olacagindan, miimkiin olmakla birlikte, tictincti kisi
yararina miilkiyet veya alacak devri gibi tasarruf iglem-
lerinin yapilmasi kural olarak miimkiin degildir. Bunun
tek istisnasi, alacaklinin bor¢lu disindaki bir kimseyle
borcun nakli hususunda anlagmasidir; bu sekilde bor¢lu
borcundan kurtulur.

3. Uciincii Kisiye Borg Yiikletilememesi

Borc¢lar hukukumuzun temel prensipleri geregi, sozles-
meye taraf olmayan ticiincii kisilere sézlesme aracilig
ile alacak hakki kazandirmak miimkiin olsa bile, iradesi
ve rizasl olmaksizin {i¢iincii bir kisiye s6zlegme ile bor¢
yikletilmesi miimkiin degildir. Bu kurala doktrinde
“liclincii kisi zararma (aleyhine) sézlesme yasagr” de-
nilmektedir.®? Bununla birlikte, ilgili s6zlesmede, ii¢iin-
cii kisinin kararlagtirilan sart1 gerceklestirmesi halinde
edimden yararlanma hakkin haiz olacagi kararlagtirila-
bilir.

4. Uciincii Kisiye Yarar Saglama Unsurunun
Genis Anlamda Yorumlanmasi

Gec¢miste hakim olan goriisiin aksine, giiniimiizde bir
sozlesmenin {iciincii kisi yararina yapilmaig bir s6zlesme
niteligini haiz olabilmesi icin, malvarlig1 degeri tasiyan
somut bir edimin var olmasi sart1 aranmamakta; ifada
bulunulacak her tiirlii yapma, yapmama ve verme taah-
hiidii ticiincetii kisi yararina sézlesmenin konusu olabil-
mektedir.’

5. Sézlesmenin Kurulmasinda Lehtarin Taraf
Imamasi

Ugiincii kisi yararia sézlesmeler lehtar nezdinde hii-
kiim dogursa da, lehtar hicbir sekilde s6zlesmeye taraf
olmamakta, sdzlesmenin kurulusunda herhangi bir se-
kilde rol almamaktadir. Dolayisiyla, ti¢iincii kisi yararina
sozlesme lehtarin kabulii veya bilgisi olmasa dahi kuru-
labilecektir. Bu kapsamda lehtarin ehliyetsiz olmasina
veya iradesinin sakathifina iliskin bir iddiaya dayanarak
sozlesmenin gecersizliginin 6ne siiriilmesi miimkiin
olmayacaktir. Ayrica lehtarin, sézlesme kendi lehine
akdedilmis olsa dahi s6zlesmenin kurulmasina iligkin
herhangi bir itiraz hakki bulunmamakta olup sézlesme
uyarinca vaat edenin kendisine ifa edecegi edimi kabul
etmeme hakkini haizdir.
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6. Sufficiency of Being Specifiable as a
Beneficiary

In order contracts for the benefit of a third person to be
valid, it is not required to have and specify a beneficiary
in the meantime the contract is drawn up; it is sufficient
for the beneficiary to be specifiable.” As the contract is
drawn up, it would be enough for the parties to agree on
that the parties or somebody else will specify the benefi-
ciary afterwards. The beneficiary could be a real person
or legal person.

C. Types

Types of contracts for the benefit of a third person could
be determined according to whether the beneficiary
(third party) has a right to demand the fulfillment from
promisor (debtor) or not. Thus, itis accepted that pursu-
ant to the Turkish Code of Obligations Article 129 men-
tioned above, the imperfect contract for the benefit of a
third person is a rule, perfect contract for the benefit of
third person is an exception.

6. Lehtarin Belirlenebilir Olmasinin Yeterliligi

Ugiincii kisi yararina szlesmelerin gegerli olmasi i¢in
sozlesme kuruldugu anda lehtarin mevcut ve belirlen-
mis olmasi gart1 aranmamaktadir, belirlenebilir olmas1
yeterlidir." S6zlesme kurulurken taraflarin, lehtarin ta-
raflarca veya bagkasi tarafindan sonradan belirlenmesi
hususunda anlagmalar yeterlidir. Lehtarin gercek veya
tlizel kisi olmas1 miimkiindiir.

C. Tiirleri

Ugiincii kisi yararma soézlesmenin tiirleri, lehtarin
(iciincii kigi) vaat edenden (bor¢ludan) ifay: talep hak-
kina sahip olup olamamasina gore belirlenmektedir. Su
kadar ki, yukarida isaret edilen TBK m. 129 cercevesin-
de eksik {iiciincii kisi yararina sozlesmelerin kural, tam
iclincii kisi yararina s6zlesmelerin ise istisnai kurumlar
oldugu kabul edilmektedir.
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The difference between two concepts hasbeen explained
in a Supreme Court’s related decision as following: “The
main difference between them is that it is not possible for a
third party to make a request from the debtor party in im-
perfect contracts for the benefit of a third person whereas
it is possible in perfect contracts for the benefit of a third
person.”?

1. Imperfect Contracts for the Benefit of a Third
Person

Asithasbeen stated above, in accordance with the Turk-
ish Code of Obligations Article 129/1 in which imperfect
contracts for the benefit of a third person have been reg-
ulated, in case the promisee (creditor) makes them put
a deed for a third party beneficiary in the contract, the
beneficiary will not be able to demand the fulfillment
personally. Only the promisee will be able to demand the
fulfillment for the beneficiary from the promisor.

In the imperfect contract for the benefit of a third per-
son, because the third party does not gain a right to
claim, he has no right to demand the fulfillment of the
deed owed in the contract. Third party is not actually a
creditor, is only a beneficiary of the owed deed, an ac-
ceptor of the fulfillment to be made.13 The beneficiary
has an authority only to accept the fulfillment of the
deed. However, it would not be possible for a third party
to sue or to request compensation based upon the rea-
sons regarding the contradiction to the obligation such
as non-fulfillment of the deed or delayed or defective
fulfillment. In the imperfect contract for the benefit of
a third person, in the event the promisor does not fulfill
his obligation at all or rightly, the fulfillment of the deed
and the compensation of the damage in case there is a
damage could be requested only by the creditor.

The promisee will be able to dispose on the right aris-
ing from the contract freely whereas the third party is

Iki kavram arasindaki fark, Yargitay’in ilgili kararinda,
“Aralarindaki temel fark ise, eksik iiciincii kisi yararina
sézlesmelerde iiciincii kisinin, sozlesme ile borg¢ altina gi-
ren taraftan talepte bulunamamasina karsin tam ticiincti
kisi yararina sézlesmelerde bunun miimkiin olmasidir.”*
seklinde aciklanmigtir.

1. Eksik Uciincii Kisi Yararina Sézlesme

Yukarida ifade edildigi iizere, eksik ti¢iincii kigi yararina
sozlesmenin diizenlendigi TBK m. 129/1 uyarinca, vaat
ettiren kisinin (alacakly) sézlesmeye iiciincii kisi yara-
rma bir edim koydurmus olmasi halinde, lehtar, ifay
bizzat isteyemeyecektir. Lehtara ifada bulunulmasim
yalnizca vaat ettiren vaat edenden talep edebilecektir.

Eksik {iciincii kisi yararina sozlesmede, ii¢lincii kisi-
nin alacak hakki kazanmamasi dolayisiyla, sézlesmede
bor¢lanilan edimin ifasin talep hakki bulunmamakta-
dir. Uciincii kisi gercek anlamda alacakli degil, sadece
bor¢lanilan edimin lehtari, yapilacak ifanin muhatabi-
dir.”® Lehtar yalnizca lehine kararlagtirilmig olan edimin
ifasini kabul yetkisine sahiptir. Bununla birlikte, edimin
hic ifa edilmemesi, gec ya da ayipli olmasi gibi borca ay-
kirilik sebepleriyle ticiincii kisinin dava agcmasi ve tazmi-
nat talebinde bulunmasi s6z konusu olmayacaktir. Eksik
ticlincii kigi yararina s6zlesmede, vaat edenin borcunu
hic veya geregi gibi ifa etmemesi halinde edimin ifasim
ve herhangi bir zarar dogmasi halinde ise s6z konusu
zararin tazminini yalnizca vaat ettiren isteyebilecektir.

Vaat ettiren, sozlesmeden kaynaklanan hak {izerinde
serbestce tasarruf edebilecek, ii¢iincii kisi ise bu duru-
ma itiraz edemeyecektir. Lehtarin alacak hakk: olmadi-
gindan vaat ettirenin s6z konusu alacag iiciincii kisiye
devretmesi hususunda, {i¢iincii kisinin tasarruf yetkisi
bulunmadig: gibi vaat ettirenin vaat edeni ibra etmesi
halinde de li¢iincti kiginin itiraz hakki bulunmamaktadir.

1Code of Obligations published on 04.02.2011, 27836
numbered Official Gazette.

2 Caglar Ozel, The Turkish Code Of Obligations,

1st Edition, Ankara 2013, p.175.

3 Fikret Eren, Borclar Hukuku Genel Hiktmler,
19th Edition, Ankara 2015, p. 1141.

4 Kemal Oguzman/Turgut Oz, Borclar Hukuku
Genel Hiikiimler Vol.2, Istanbul 2017, p. 449.

5 0guzman/0z, p. 446.
6 Eren, p. 1143- 1144,

8 0guzman|0z, p. 447.

10 Oguzman/ Oz, p. 449.

7 Kemal 0guzman/ Nami Barlas, Medeni Hukuk,
23rd Edition, Istanbul 2017, p. 180.

9 Sener Akyol, Tam Uctincti Sahis Yararina
Sozlesme, 1st Edition, Istanbul 2008, p. 14.

1108uzman/ 0z, p. 449.

12 Helvaci, qtd. p.235, 11th Civil Chamber of
Supreme Court T. 10.06.2015, E. 2015/1742,

K. 2015/8028 (Legalbank)

13 Eren, p. 1145

14 Helvaci, qtd. p.236, Supreme Court Third
Chamber dated 02.12.2014, numbered E. 2014/12033,
K. 2014/15715 (Legalbank).
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not able to object to this situation. Since the beneficiary
does not have a right to claim, concerning the assign-
ment of the claim by the promisee to the third party, the
third party does not have a power of disposition, but also
does not have a right of objection in case the promisee
acquits the promisor.

2. Perfect contract for the Benefit of Third Per-
son

In Turkish Code of Obligations Article 129/2 in which
the perfect contract for the benefit of a third person has
been regulated, only if it fits the purpose of the parties
or it is suitable to the custom, it will be possible for the
third party to demand the fulfillment of the related deed
from the promisor.

As it has been envisaged in the related Supreme Court’s

decision,** “It is determined whether it is an imperfect or a
perfect contract for the benefit of a third person in accord-

ance with the provision envisaged in the Turkish Code of
Obligations Article 129/2. Pursuant to that provision,

either it must be written clearly in the contract that the
third party could possibly make a request on his behalf or
it must be possible to determine that situation according
to the declared intentions of the parties or there must be a
custom regarding that issue.”

In the perfect contract for the benefit of a third person,
the beneficiary has aright to accept the fulfillment of the
deed promised, but also (even if the third party is not a
party to the contract drawn up) has a right to claim and
thus he may demand the fulfillment of the deed. As soon
as the contract is drawn up, the third party gains the
right to claim directly and originally.'* This is the most
crucial distinction of the perfect contract for the benefit
of a third person compared to the imperfect contract for
the benefit of a third person.

2. Tam Ugiincii Kisi Yararina Sézlesme

Tam {iglincii kisi yararina sozlesmenin diizenlendigi
TBK m. 129/2'de ise yalnizca taraflarin amacina veya orf
ve adete uygun diistiigii takdirde ilgili edimin ifas, i¢iin-
cii kigi tarafindan da vaat edenden talep edilebilecektir.

Yargitay’'in ilgili kararinda' 6ngoriildiigii tizere, “Bir s6z-
lesmenin ne zaman eksik ne zaman tam lictincii kigi yarari-
na sézlesme oldugu TBK’nin 129. maddesinin 2. fikrasinda
ongoriilen hiikme gére belirlenir. Bu hiikme gdre, ticiincti
kisinin kendisi adina talepte bulunabilecegi ya s6zlesmede
acikea yazili olmalidir, ya taraflarin sézlesmede agiklanan
iradelerinden bu durum tespit edilebilmelidir, ya da bu ko-
nuda érfve adet bulunmalidir”

Tam ii¢lincii kigi yararina sézlesmede lehtar, vaat etti-
rilen edimin ifasii kabul etme yetkisinin yani sira (her
ne kadar ficiincii kisi yapilan s6zlesmenin tarafi olmasa
da) alacak hakkina sahiptir ve bu sebeple edimin ifasini
talep edebilir. S6zlesmenin kurulmasiyla ii¢lincii kisi s6z
konusu alacak hakkini dogrudan dogruya ve aslen kazan-
maktadir.”® Tam {iciincii kisi yararina sézlesmeyi eksik
ticiincii kisi yararina sdzlesmeden ayiran en mithim fark
budur.

S6z konusu alacak hakkinin dogmasi i¢in lehtarin riza-
s1 olmas1 gerekmedigi gibi, haberi dahi olmasina gerek
yoktur. Tam {i¢iincii kisi yararina sézlesmenin mahiyeti
geregi, her ne kadar {iciincii kisi nezdinde alacak hak-
ki1 dogmus olsa da, ii¢iincii kisi vaat ettiren ile vaat eden
arasinda kurulan sézlesmenin tarafi durumuna gelme-
yecektir.'

Tam iiciinii kisi yararina sdzlesmede vaat ettirenin ifay
talep hakki oldugu kabul edilmeli, ancak vaat ettirenin
bu talebinin, ifanin {iciincii kisiye yapilmasimn isteme ile
simirll oldugu unutulmamalidir.” Bunun nedeni, vaat
edenin sadece lehtar iiciincii kisiye ifada bulunma borcu

104.02.2011 Tarihli, 27836 sayili Resmi Gazete'de
yayimlanan 6098 sayih Turk Borclar Kanunu.

2 Fikret Eren, Borclar Hukuku Genel Hiktmler,
19. Basi, Ankara 2015, s. 1141,

3 Kemal Oguzman/Turgut Oz, Borclar Hukuku
Genel Hiikiimler Cilt 2, istanbul 2017, s. 449.

4 03uzman/0z, s. 446.

5 0guzman/0z, s. 446.

6 Eren, s. 1143-1144.

8 0guzman/0z, s. 447.

7Kemal Oguzman/ Nami Barlas, Medeni Hukuk,
23. Bas, Istanbul 2017, s. 180.

9 Sener Akyol, '[am Uciinci Sahis Yararina
Soézlesme, 1. Basl, Istanbul 2008, s. 14.

10 0guzman/ 0z, 5.449.
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As the consent of the beneficiary is not required for the
origination of the right to claim, there is even no need
to inform him. According to the nature of the perfect
contract for the benefit of third person, even if there isa
right to claim arisen for the third party, it does not mean
that the third party becomes the party to the contract
signed by and between the promisee and the promisor.’®

In the perfect contract for the benefit of a third person,
it should be accepted that the promisee has a right to de-
mand the fulfillment, however it should not be forgotten
that the related demand of the promisee is limited with
the demand of the fulfillment made to the third party.”
This is because the promisor incurs an obligation of the
fulfillment only to the third party beneficiary. As it has
been stated in the related decision of Supreme Court,'*
“... in both imperfect or perfect contract for the benefit of
a third person, only the fulfillment of an obligation to the
third party could be demanded.”

altina girmesidir. Yargitay’in ilgili kararinda'® belirtildigi
tizere, “... gerek eksik gerekse tam tictincii kigi yararina soz-
lesme olsun, borcun ancak tigiincti kisiye ifast istenebilir”

TBK m. 129/2'de yer alan “iiciincii kisi veya ona halef
olanlar bu hakkt kullanmak istediklerini bor¢luya bil-
dirdikten sonra, alacakli bor¢luyu ibra edemeyecegi gibi,
borcun nitelik ve kapsamini da degistiremez” hiikmii uya-
rinca, tam {iciincii kisi yararina sézlesmelerde bor¢lu-
nun yani sira ti¢lincii kisi veya halefleri de borcun ifasim
talep edebilmektedir. Yukarida aciklandig iizere, eksik
ticlincii kisi yararina sézlesmelerde ise yalnizca alacak-
Iimin (vaat ettiren), alacagin {iciincii kisiye 6denmesini
talep hakki bulunmaktadir.

Bahsi gecen TBK m. 129/2 hiikiim uyarinca, lehtarin
veya ona halef olanlarin ilgili hakk: kullanacagini borg-
luya, bagka bir deyisle, vaat eden tarafa bildirdigi ana
kadar gecen stiire icerisinde, vaat ettirenin hak iizerinde
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In accordance with the provision which is in the Arti-
cle 129/2 of Turkish Code of Obligations, “after the third
party or its successors notify the debtor that they would
like to use that right, the creditor cannot acquit the debtor
anymore, but also cannot change the characteristic and
scope of the debt.”, in perfect contracts for the benefit
of the third person, in addition to the debtor, the third
party and its successors could possibly demand the ful-
fillment of the debt. As explained above, in the imperfect
contracts for the benefit of the third person, only the
creditor (promisee) has a right to demand the payment
of the claim to the third party.

Pursuant to the priorly mentioned the Turkish Com-
mercial Code Article 129/2, within the period of time
until the beneficiary or its successors inform the debtor,
in other words the promisor, that they will use the re-
lated right, the power of disposition on the right of the
promisee will continue. Even if there are averse ideas in
doctrine,” the law seeks that the notice should be made
to the promisor. It will be possible to be made the notice
explicitly or implicitly without depending on the form
requirements. In accordance with the Turkish Code of
Obligations Article 129/2, within the period until the
beneficiary or its successors notify to debtor (promi-
sor) about exercise the relevant right, promisee’s power
of disposition remains on that right. Although there are
averse opinionsin the doctrine, notification to the prom-
isor is required by law. It is possible implicitly or explic-
itly without form requirement. Before the third person’s
notification to promisor about exercising the right to
claim, the third person may not interfere that promisee
makes savings on this right and shall not prevent that
this saving will be effective on oneself. Accordingly, the
promisee will be able to fully or partially discharge from
this debt through acquittance by reaching an agreement
with the promisor until the time of notification and will
be able to amend the content and provisions of the right
to claim as well. Following the relevant declaration, the
promisee’s power of disposition will be terminated and
its actions affecting the right to claim will become inva-
lid to the extent that this right is affected.

The promisor may raise any objections or defenses
arising from the contractual relationship between the
promisee and the promisor against the third person
demanding the fulfillment, on the basis of the contract
concluded with the promisee.?

tasarruf yetkisi devam edecektir. Her ne kadar doktrin-
de aksini savunanlar olsa dahi,'® kanun bildirimin vaat
edene yapilmasini aramigtir. S6z konusu bildirimin
sekli sartlarina bagh olmaksizin, acik veya ortiilii sekil-
de yapilmas1 miimkiin olacaktir. Uciincii kisinin alacak
hakkini kullanacagi bildirimini vaat edene yapmasindan
evvel, liciincii kisi, vaat ettirenin bu hak iizerinde tasar-
ruf etmesine karigamayacagi gibi, bu tasarrufun kendisi
icin hiikiim dogurmasinin da éniine gecemeyecektir. Bu
dogrultuda, vaat ettiren, bildirim anina kadar vaat eden
ile anlagarak ibra yolu ile tamamen veya kismen bu bor-
cu kaldirabilecek olup bunun yani sira alacak hakkinin
icerigini ve hiikiimlerini de degistirebilecektir. S6z ko-
nusu bildirimin yapilmasi ile vaat ettirenin tasarruf yet-
kisi ortadan kalkacak ve alacak hakkina etki eden iglem-
leri bu hakki etkiledigi 6l¢iide gecersiz hale gelecektir.

Vaat eden, vaat ettiren ile akdetmis oldugu s6zlesmeye
dayanarak ifay1 isteyen ii¢iincii kisiye kars1 kendisiyle
vaat ettiren arasindaki sézlesme iliskisinden dogan her
tlirli itiraz ve def’ileri ileri siirebilir.2

D. Tam Ugiincii Kisi Yararina Sé6zlesmenin Ben-
zer Kurumlardan Fark

1. Temsil

Tam {iciincii kigi yararina sézlesme ile dogrudan temsil
miiessesesi kargilagtirildiginda, dogrudan temsilde tem-
sil olunan, ti¢lincii kisi yararina sézlesmede ise iigiincii
kisi s6zlesmenin akdedilmesine katilmadiklar: halde,
kurulan sézlesmeden dogan alacak hakkimi dogrudan
dogruya kazanmaktadir.*» Bununla birlikte, her iki ku-
rum arasinda kayda deger farklhiliklar bulunmaktadir.

Dogrudan temsilde temsilci, temsil olunan adina ve he-
sabina s6zlesmeyi yapmasina ragmen, sdzlesmenin ta-
rafl degildir; sdzlesmenin tarafi temsil olunandir. Tam
ticlincii kisi yararina sézlesmede ise, yararina islem ya-
pilan {iciincii kisi degil, vaat ettiren s6zlesmenin tarafi-
dir. 11k olarak, vaat ettiren temsilci niteligini haiz olma-
y1p, kendi adina ve hesabina hareket etmesinden 6tiirii,
ticlincii kisi yararina s6zlesme hukuken bir temsil iligki-
siniteligi tasimamaktadir. Tkinci olarak, temsil iligkisin-
de, temsil edilenin verdigi izin veya sonradan verecegi
icazet, temsilcinin temsil edilen adina islem yapabilme-
si icin sarttir. Uciincii kisi yararina sézlesmede ise, séz-
lesmenin akdedilebilmesi i¢in {i¢iincii kisi lehtarin izin
veya icazeti aranmamakta, hatta lehtarin sézlesmenin
diizenlendiginden haberi bile olmas1 gerekmemektedir.
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D. Difference of the Perfect contract for the Ben-
efit of a Third Person From Similar Institutions

1. Representation

If we make a comparison between contracts for the
benefit of a third person and direct representation; the
represented party in direct representation and the third
person in the contract directly acquire the right to claim
arising from the contract even though they do not par-
ticipate in the establishment of the contract.” However,
there are significant differences between the two insti-
tutions.

In direct representation, the representative is not a
party to the contract, even though he has drawn up the
contract in the name and account of the person being
represented; the person represented is the party tothe
contract. In the contract for the benefit of a third per-
son; the Promisee is the party to the contract, not a third
person. First, the contract for the benefit of a third per-
son is not legally defined as representation, since the
Promisee is not a representative but acts on his own
behalf and account. Secondly, in representation, the
permission given by the represented or the subsequent
authorization is essential for the representative to be
able to act on behalf of the represented person. In the
contract for the benefit of a third person, it is not neces-
sary to obtain the consent of the third party beneficiary
to draw up the contract, nor even for the beneficiary to
know that a contract is concluded.

2. Assignment of the Claim

In the assignment of the claim, as a result of assignment
of claim contract between assignee and assignor, trans-
feree acquires the right occurred in the assets of assign-
or. In the case of a contract for the benefit of athird per-
son, the right to claim arising from the contract between
the promisor and the Promisee is not arisen in the pres-
ence of the Promisee and then assigned to a third person
asitisin the assignment of claim. The claim is arisen di-
rectly in the presence of a third person who is not a party
to the contract, due to the nature of the contracts for the
benefit of a third person.

3. Remittance

Remittance shall be defined as a payment by a person
(remitter) to another person (remittee), to a third per-

2. Alacagin Devri

Alacagin devrinde, devreden ve devralan arasinda yapi-
lan alacak devri s6zlesmesi neticesinde alacak hakkinin
devreden tarafin aktifinden cikarak devralan tarafindan
kazanilmas1 s6z konusu olmaktadir. Ugiincii kisi yara-
ria sozlesmenin s6z konusu oldugu hallerde ise, vaat
eden ile vaat ettiren arasinda akdedilen sézlesmeden
kaynaklanan alacak hakkinin, vaat ettiren 6zelinde dog-
masi ve bu hakkin daha sonra alacagin devrinde oldugu
gibi iiciincii bir kisiye devredilmesi s6z konusu olma-
maktadir. Uglincii kisi yararina s6zlesmenin dogas: ge-
regi, dogan alacak hakk: dogrudan dogruya sézlesmenin
tarafi olmayan {iciincii kisi nezdinde dogmaktadir.

3. Havale

Bir kisi (havale eden) tarafindan, bagka bir kisiye (hava-
le edilene), bir {iciincii kisiye (havale alicisina) 6demede
bulunmasi ve s6z konusu ii¢iincii kisiye ise bu 6demeyi
kabul etmesi i¢in cifte yetki verilmesi, havale olarak ta-
nimlanacaktir.??

Havale, liciincii kisi yararina sézlesmenin aksine, s6zles-
mesel nitelikte bir hukuki islem olmay1p, tek tarafli yetki
verme olarak tanimlanabilecektir. Havale ile {i¢iincii kisi
yararina sozlesme arasindaki bir diger fark ise, ticlincii
kisi yararina sézlesmede vaat eden edimin ifas ile yii-
kiimlii iken havalede, havale edilen kisi yiikiimli degil
yetkili konumundadar.

Havale ile {iciincii kisi yararina s6zlesme arasinda farkl-
liklar olmakla birlikte, ortak bir noktalar1 da bulunmak-
tadir. Her ikisinde de ii¢lincii kisi, bor¢lunun edimini
kendi adina kabul yetkisini haiz olmakla birlikte, hava-
lede bu yetki havale edenin “tek tarafli irade”sinden do-
garken, iicilincii kisi yararina sézlesmede vaat ettiren ile
vaat eden arasindaki s6zlesmeden dogmaktadir.*

4. Vekaletsiz is Gorme

Vekaletsiz is gormede is sahibi, kendi menfaatine is ya-
pilmasi halinde, kanunda belirtilen masraflar1 6demek-
le ve zararlar1 tazminle yiikiimlii kilindigindan, men-
faatine goriilen isi reddetmesinden bahsedilemeyecek
iken; ticiincii kisi yararina sozlesmede iiciincii kiginin
kendi yararina tesis edilen hakki reddetmesi miimkiin-
diir. Bu dogrultuda, iiciincii kisi yararina sézlesmede
alacakli, iicilincii kisinin vekaletsiz is géreni sayilmaya-
caktir. Buna ilaveten, vekaletsiz is gormede isi goriilen
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son (to the remittance order recipient), and the dual
authorization of the relevant third person to accept this

payment.*

Unlike the contract for the benefit of a third person, a
remittance may be defined as a unilateral authorization
rather than a contractual transaction. Another differ-
ence between a remittance and a contract for the ben-
efit of a third person is that while in a contract for the
benefit of athird person, the promisor is liable for the
fulfillment of obligation; in a remittancethe remittee is
not liable, but rather authorized.

While there are differences between a remittance and a
contract for the benefit of a third person, they also have
a common trait. In both cases, the third party has the
authority to accept the payment of the debt in his name,
but while in a remittance this authority is arisen from

kisinin, bor¢ludan edimin ifasini isteme hakki bulunma-

maktadir. Ancak, tam {iciincii kisi yararina s6zlesmenin
varligi halinde, vaat ettirenin yani siralehtarin, bagkabir
deyisle yararina hukuki iglem yapilan {iciincii kiginin de
edimin ifasini talep hakki mevcuttur.

5. Ugiincii Kisiyi Koruyucu Etkili S6zlesme

Uciincii kisiyi koruyucu etkili sézlesmede bore iligkisi-
nin icerdigi koruma yiikiimliiliiklerinin kapsami yalniz-
ca sozlesmenin taraflariyla sinirh degildir. Taraflarin
koruma alani icinde bulunan kisiler s6zlesmeye taraf ol-
masalar bile koruyucu etkiden faydalanirlar.?* Bagka bir
deyisle, ticiincii kisi yararina sézlesme kurumu geregi,
borg iligkisinden kaynaklanan koruma yiikiimliiliikleri-
nin yalnmizca s6zlesmenin taraflari ile sinirh kalmayarak,
sozlesmeye taraf olmayan baz kisilerin de bu koruma-
dan yararlanacagi s6ylenmistir.*
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the “unilateral will” of the remitter, in the contract for
the benefit of a third personitisarisen from the contract
between the promisor and Promisee.?

4. Transaction Without a Power of Attorney (Ne-
gotiorum Gestio)

In the “negotiorum gestio”, in case of activities carried
out with the principal’s own interest, the principal shall

Ornegin bir kira sozlesmesi her ne kadar kiraya veren
ve kirac1 arasinda akdedilmis ise de, kiracinin esi ve co-
cuklar1 da bu s6zlesmenin koruma alani icinde yer aldi-
gindan dolay kiraya veren, kiracinin esi ve ¢ocuklarina
kars1 da koruma yiikiimliiligi altinda bulunur.

Yargitay bir kararinda® bu iligkiyi diiriistlitk kuralina
dayandirmigtir:

15Eren, p. 1146.

16 Oguzman/0z, p. 453.

17 Eren, p. 1150.

18 Helvaci, qtd. p.235, Tth Civil Chamber of
Supreme Court dated 07.04.2016, numbered E.
2015/8658, K. 2016/3866 (Legalbank).

19 Akyol, p. 190.
20 Eren, p. 1150.
21Eren, p. 1147,

22 Eren, p. 1148,

23 Akyol, p. 63.

24 Eren, p. 1152,

25 Akyol, p. 47.

26 Supreme Court Assembly of Civil Chambers T.
6.5.1992, E. 1992/13-213, K. 1992/315
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be liable to compensate the damages and make pay-
ment for the costs specified in the legislation, therefore
the principal cannot refuse these activities. However in
the contract for the benefit of a third person, the third
party may refuse the right established for their own
benefit. In this context, the creditor shall not be regard-
ed as the agent without authority. In addition to this, in
the “negotiorum gestio”, the principal does not have a
right to demand of fulfillment from debtor. But if it is
a perfect contract for the benefit of a third person, the
beneficiary has the right to demand of fulfillment be-
sides the promissee.

5. Third Party Protective Contract

The extent of the protection obligations originating
from the debt relationship in the third party protec-
tive contract is not limited solely to the parties to the
contract. Even if the persons in the protection area of
the parties are not parties to the contract, they benefit
from the protective effect.* In other words, according
to the institution of contract for the benefit of a third
person, it has been stated that the protection obliga-
tions arising from the debt relationship are not limited
only with the parties to the contract, but also some
persons who are not a party to the contract will benefit
from this protection.*

For example, although a lease contract is concluded be-
tween the lessor and the lessee, the lessor is also under
a protection obligation with regards to the spouse and
children of the lessee as they are included in the protec-
tion area of the contract.

In a decision by the Supreme Court,? this relationship
hasbeen based on the rule of the good faith:

“By means of protection obligations, a debt relationship
that does not include any deed liability and only consist
of protection obligations is formed between debtor and

“Iste koruma yiikiimleri sayesinde, borclu ile alacakli
arasinda oldugu kadar, bor¢lu ile bir takum lictincti kisiler
arasinda da hi¢ bir edim yiikiimii ihtiva etmeyen sadece
koruma yiikiimlerinden olusan bir borg iligkisi olugur.
Bir baska ifadeyle, soz konusu borg iliskisi ticiincii sahis-
lar iizerinde tesir icra eden, iictincii sahst koruyucu etki
doguran bir borg iliskisidir ve bu borg iligkisinin kaynagi
MK’min 2. maddesidir.”

Ill. Sonuc

TBK m.129’da diizenlenen ve vaat ettiren (alacakli), vaat
eden (bor¢lu) ve lehtar (iiclincii kisi) nezdinde hiikiim
doguran ii¢lincii kisi yararina sdzlesmeler, tam veya ek-
sik liciincii kisi yararina sézlesme olarak akdedilmesine
gore, lehtarin ilgili s6zlesmeden kaynaklanan hak ve ifa-
yailigkin taleplerini etkileyecektir.

Uclii iligki dolayisiyla sozlesmeye taraf olmayan {iciincii
kisi izerinde hiikiim doguran s6zlesmeler, {i¢iincii kisi-
nin yalnizca yararina yapilabilecek, bagka deyisle, {i¢iin-
cii kisiyi borg¢ altina sokmayacak sekilde diizenlenebile-
cektir. Uclincii kisi yararina akdedilmis bir sézlesmenin,
tam veya eksik liciincii kigi yararina sozlesme geklinde
kurulmus olmasi bakimindan dikkat edilmesi gereken
en 6nemli husus, {i¢iincii kisinin alacak hakki kazanip
kazanmamasi olacaktir

Tam {iciincii kisi yararina s6zlesmede lehtar alacak hak-
kini haiz olup, eksik {i¢iincii kigi yararina sézlesmede ise
alacak hakkina sahip olmayacaktir.

Taraflara edim yiikiimliilii§ii getiren alisilagelmis soz-
lesmelerden farkh olarak sdzlesme iligkisi diginda kalan
ticlincii bir kiginin mevcut alacak hakkina dayal talep-
lerde bulunmasi, {iciincii kisi yararina sézlesme kuru-
munun diger kurumlardan ayrigtirilarak incelenmesi
gerektigini gostermektedir. B

15Eren, s. 1146.

16 Oguzman/0z, s. 453.

17 Eren, s. 1150.

18 Helvaci, s.235'den naklen, Yargitay 11. Hukuk
Dairesi T. 07.04.2016, E. 2015/8658, K. 2016/3866
(Legalbank).

19 Akyol, s. 190.
20Eren, s. 1150.
21Eren, s. 1147.

22Eren, s. 1148.

23 Akyol, s. 63.

24 Eren, s. 1152,

25 Akyol, s. 47.

26 Yargitay Hukuk Genel Kurulu T. 6.5.1992, E.
1992/13-213, K. 1992/315.
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some third parties as it is between the debtor and the
creditor. In other words, the debt relationship is effec-
tive on third parties and cause a protective effect on a
third party and the basis of this relationship is Turkish
Civil Code Article 2.”

lil. CONCLUSION

Contracts for the benefit of a third person, which are reg-
ulated in the Article 129 of the Turkish Code of Obliga-
tions and which are effective on the promisor (creditor),
promisee (debtor) and beneficiary (third person); will
affect the rights and demands of the beneficiary arising
from the contract concerned, depending on whether the
contract drawn up is perfect or imperfect.

Contracts that are effective on a third party who is not a
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party to the contract due to the existing triple relation-
ship, shall only be drawn up for the benefit of a third per-
son, in other words it may be arranged in a way that it
will not obligate the third person. The most important
thing about that the established contract for the ben-
efit of a third person is a perfect or imperfect contract
is whether a third person entitles a right to claim or not.

While in a perfect contract for the benefit of a third per-
son possesses a right to claim, there is no such case in an
imperfect contract for the benefit of a third person.

Unlike the usual contracts that obligate the parties, de-
mands based on the right to claim of a third party out-
side the contractual relationship shows that it is neces-
sary to examine institution of contract for the benefit of
third person different from other institutions. B
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