FATIH TEMUR, BEKIR BERA GOKSU

Application of
Noncompetition
Obligation With Respect
to the Partners and
Company Directors

irketlerde Sirketle Rekabet Yasagiim
irket Ortaklar Ile Sirket Yoneticileri
akimmdan Uygulanmasi

ABSTRACT

Corporate law is a branch of a law, which
basically regulates different types of part-
nerships and capital models. Within corpo-
rate law, companies are classified in different
forms according to their legal nature in many
different areas. In this article, the legal basis
for determining the scope of the noncompe-
tition obligation in terms of time, person and
the activities under the noncompetition obliga-
tion within the scope of the legal regulations
in Turkish law regarding the noncompetition
obligation will be set forth. In this article, the
noncompetition obligation and matters con-
cerning corporate law will be provided and
reviewed in accordance with the provisions of
the Turkish Commercial Code (“TCC") dated
13 January 2011 and numbered 6102 and the
Turkish Code of Obligations (“TCO”) dated

OZET

Sirketler hukuku temel olarak farkli tlr ortaklik
yapilarinin ve sermaye modellerinin dtizenlen-
digi bir hukuk dali niteligi tasimaktadir. Sirketler
hukuku dahilinde sirketler bircok farkli konuda
hukuki nitelikleri itibariyla farkli sekillerde sinif-
landinimaktadir. Isbu makalede sirketler huku-
ku kapsamindaki sirket ile rekabet yasagina
iliskin olarak Ttirk hukukunda gecerli olan yasal
duizenlemeler cercevesinde, rekabet yasakla-
rinin zaman ve kisi acisindan, sirket ile rekabet
yasagl dahilinde olan faaliyetlere gdre kapsami-
nin belirlenmesine iliskin hukuki esaslar ortaya
konulacaktir. Isbu makalede rekabet yasaklari
ve sirketler hukukuna iliskin hususlar aktarila-
rak, sirketler yontnden 13 Ocak 2011 tarih ve
6102 sayil Turk Ticaret Kanunu'nun (“TTK”) ve
4 Subat 2011 tarih ve 6098 sayili Turk Borclar
Kanunu'nun (“TBK”) hukumleri dogrultusunda
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4 February 2011 and numbered 6098. In this
article, the noncompetition obligation of the
shareholders and directors of the company
will be reviewed separately for the joint stock
companies and the limited liability companies,
which are accepted as capital companies. In
addition, the noncompetition obligation in the
ordinary companies will be reviewed under
the provisions of the TCO.

I. INTRODUCTION

N CORPORATE LAW, CERTAIN LIMITATIONS ON THOSE WHO
chave certain qualifications, such as directors or
partner, to engage in business activities on the com-
pany’s or the enterprise’s field of operation are pro-
vided by the regulations regarding the noncompeti-
tion obligation and it is aimed to prevent them from

harming the company or the enterprise and using the
freedom of competition in the detriment of the rights
of the others by using the information that they acquire
during their duties. However, this prohibition must not
be considered as unlimited. It is not possible for these
prohibitions to apply where the enterprise and the com-
pany absent from sustaining any loss. Also, prohibitions
that enormously limit the liberty of commerce will be
deemed as invalid.!

Incompanies, there is arisk for the members of the board
of directors and shareholders of the company to have the
opportunity to access many secrets of the company and
to use this information in their own interests for the ac-
tivities within the company’s field of operation. Taking
these reasons into account, the scope of the noncompeti-
tion obligation, which is regulated by various provisions
of the TCO and the TCC, will be reviewed in this article.

2. NONCOMPETITION OBLIGATION ON CORPO-
RATE LAW

The noncompetition obligation arises with the acquisi-
tion of the director or shareholder title pursuant to the
respective legal regulations and cease to exist by the loss
of such qualities.? Provisions regarding the noncompe-
tition obligation are not mandatory but supplementary
and regulatory.® Therefore, the scope of the noncompe-
tition obligation can be narrowed, expanded and even
completely abolished by a regulation in accordance with
the respective law. The reason for the provisions’ regu-

incelenecektir. Isbu makalede sirket ortak ve
sirket yoneticilerinin sirket ile rekabet yasagi,
sermaye sirketi olarak kabul edilen anonim ve
limited sirketler acisindan ayri ayriincelenerek,
sirket yoneticileri ve sirket ortaklari yontinden
ele alinacaktir. Ayrica adi sirketlerde sirket ile
rekabet etme yasagl da TBK hukimleri kapsa-
minda degerlendirilecektir.

1. GiRIS

IRKETLER HUKUKUNDA, SIRKET iLE REKABET ETME

yasagina iligkin diizenlemelerle, sirket yo-

neticiligi veya ortaklig1 gibi belirli sifatlara

sahip kisilerin sirket veya isletmenin ugras-

t181 konuda is yapmalarina bazi siirlama-

lar getirilmis, boylece bu kisilerin gérevleri
dolayisiyla edindikleri bilgileri kullanarak sirket veya
isletmenin zarara ugramasi ve rekabet 6zgiirligiiniin
bagkalarinin haklarina zarar verecek sekilde kullamil-
mas1 6nlenmeye caligilmistir. Ancak bu yasagin da sinir-
s1z oldugu diigiiniilmemelidir. Isletme ve sirketin zarara
ugramasinin s6z konusu olmadig1 hallerde yasagin uy-
gulanmasi da miimkiin degildir. Ayrica ticaret 6zgiirlii-
giinii agiric1 derecede sinirlayan yasaklar gecersiz olarak
kabul edilecektir.!

Sirketlerde yonetim kurulu iiyelerinin ve sirket pay sa-
hiplerinin, y6neticisi veya pay sahibi olduklar sirketin
bir¢ok sirrini1 bilme imkanina sahip olmalar: ve haiz ol-
duklar1 bu bilgileri sirketin faaliyet alanina giren iglerde,
kendi menfaatleri acisindan kullanma riskleri vardir.
Bu sebepler goz oniine alinarak isbu makalede TBK ve
TTK’nin ¢esitli hitkiimleri ile diizenlenen rekabet yasa-
gimin kapsami incelenecektir.

2. SIRKETLER HUKUKUNDA REKABET YASAGI

Rekabet yasagy, sirket tiiriine gore yoneticilik veya ortak-
lik sifatinin kazanilmasiyla ilgili yasal mevzuat ile dogar
ve bu sifatlarin sona ermesiyle de ortadan kalkar.? Reka-
bet yasagina iligkin hiikiimler emredici degil, tamamlay1-
c1 ve diizenleyici niteliktedir.® Dolayisiyla rekabet yasa-
ginin kapsami daraltilabilir, genisletilebilir ve hatta ilgili
kanun hiikmiine uygun diizenleme ile s6z konusu yasak
tamamen kaldirilabilir. Rekabet yasagini diizenleyen
hiikiimlerin emredici olmamasinin nedeni, s6z konusu
hiikiimlerin sirket i¢ iligkilerini diizenleyen ve ortaklarin
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lating the noncompetition obligation being not manda-
tory is that they regulate the internal relations of the
company and are concerned with the personal interests
of the partners, in other words, they are not related to
the public order. In this section, the question of how the
noncompetition obligation will be applied to the com-
pany directors and shareholders will be evaluated by
reviewing the noncompetition obligation in joint stock
and limited liability companies which are capital com-
panies and also in ordinary companies which are not re-
garded as capital companies.

The noncompetition obligation concerning the compa-
nies is regulated by the articles of TCC and TCO, which
provide the subjects, scope, limits and results of the non-
competition obligation. Pursuant to Article 124 of TCC,
the collective companies and commandite companies
are considered as partnership companies; joint stock
companies, limited liability companies and commandite
companies in which the capital is divided into shares are
considered as capital companies. The mentioned com-
panies are characterized as commercial company and

kisisel ¢ikarlarini ilgilendiren, yani kamu diizeni ile ilgi-
li olmayan hiikiimler olmasindan kaynaklanmaktadir.
Bu béliimde sermaye sirketi niteli§inde olan anonim ve
limited sirketler ayrica sermaye sirketi olarak degerlen-
dirilmeyen adi sirketlerde sirket ile rekabet yasag: ince-
lenerek, rekabet yasaginin sirket yoneticileri ve ortaklar
yoniinden nasil uygulanacagi degerlendirilecektir.

Sirketler bakimindan rekabet yasagi, TTK ve TBK'de
yer alan maddelerde diizenlenmis ve bu maddelerde re-
kabet yasagina tabi kigiler, yasagin kapsami, sinirlar: ve
sonugclari belirlenmistir. TTK’nin 124. maddesi uyarinca
kollektif ile komandit sirket sahis; anonim, limited ve
sermayesi paylara boliinmiis komandit sirket sermaye
sirketi sayilir. S6z konusu sirketler ticaret sirketi nite-
liginde olup, bu nedenle TTK kapsaminda diizenleme
altina alinmaktadir. Diger yandan, bu sirket tiirleri ice-
risinde yer almayan ortakliklar ise adi sirket niteliginde
kabul edilmekte olup, TBK kapsaminda diizenlenmek-
tedir. Ornegin, TTK’de anonim ve limited sirkete iligkin
rekabet yasaklar1 diizenlenirken, TBK’de ise adi ortakli-
gailiskin rekabet yasag1 diizenlenmektedir.
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are regulated by TCC accordingly. On the other hand,
companies that are not included in these categories are
regarded as ordinary companies and are regulated by
TCO. For example, the noncompetition obligation re-
garding the joint stock companies and the limited liabil-
ity companies is regulated by TCC, where the noncom-
petition obligation regarding the ordinary companies is
regulated by TCO.

A. Noncompetition Obligation in Ordinary
Companies

In the ordinary companies, the noncompetition obliga-
tion applies to all of its partners. The noncompetition
obligation is imposed to all partners, as it is considered
to be an extension of their obligation of loyalty to the

A. Adi Sirketlerde Rekabet Yasagi

Adi ortaklikta sirket ile rekabet etmeme kural tiim or-
taklar acisindan gecerlidir. Sirketle rekabet etmeme
yiikiimliiliigii, ortaklarin ortakliga kars: sadakat yiikiim-
liltigliniin bir uzantisi olarak goriilmekte oldugundan,
biitlin ortaklara tahmil edilmis bulunmaktadir.* Dola-
yisiyla, adi ortaklik s6zlesmesi veya ortaklar tarafindan
alinan bir kararla ortakligin yonetimi bir veya birden
fazla ortaga verilmis olsa bile, rekabet etmeme yiikiim-
liiltigli sadece yonetici ortak veya ortaklar acisindan de-
gil, tiim ortaklar acisindan gecerli olacaktir. Ortaklarin
rekabet yasagina tabi olmalar1 bakimindan, bu nitelikte-
ki davraniglarinin mutlaka kendi menfaatlerine yonelik
olmasi gerekli olmayip, ticlincii kisilerin menfaatlerine
yonelik olarak icra ettikleri fiiller de rekabet yasagi-
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company.* Therefore, even if the partnership is directed
by one or more partners under an ordinary partnership
agreement or a resolution taken by the partners, not
only the managing partner or partners but also all of the
partners are obliged to non-compete. In terms of the
noncompetition obligation of the partners, the acts of
such partners do not necessarily have to be on their self
interests, but the acts which are carried out for the in-
terests of the third parties is also subject to the noncom-
petition obligation.® As a matter of fact, in Article 626 of
the TCO, it is provided that the partners cannot engage
in transactions for their self of third parties’ interest
that would harm or prevent the purpose of the partner-
ship and so it is clearly emphasized that the transactions
of the partners for the third parties’ interest are subject
to the noncompetition obligation. Again, as explicitly
stated in Article 626 of the TCO, partners of the ordinary
companies are prohibited from engaging in any business
activities or transaction that prevents or damages the
purpose of the company.

B. Noncompetition Obligation in Joint
Stock Companies

a. Noncompetition Obligation of Company Direc-
tors in Joint Stock Companies

Pursuant to Article 396 of the TCC, a board member of
a joint stock company cannot engage in commercial ac-
tivities that fall within the scope of the company’s field
of operation either on their own or on a third party’s ac-
count and cannot engage in a partnership, which oper-
ates in the same field as an unlimitedly liable partner.t
However, the noncompetition obligation may be re-
moved with the permission granted by the general as-
sembly of the joint stock company.

The optional rights that the joint stock company may
use in case of a noncompetition breach are provided in
the TCC. Occurrence of an act that breaches the non-
competition obligation is sufficient for the enforcement
of the sanctions in Article 396 of the TCC and there is
no additional need for damages to be incurred by such
act.” The board of directors may use the following op-
tional rights against the member who acts in breach of
the noncompetition obligation:®

nin kapsamina girebilmektedir.® Nitekim TBK’nin 626.
maddesinde ortaklarin, kendilerinin veya iiciincii kigi-
lerin menfaatine olarak, ortakligin amacini engelleyici
veya zarar verici igleri yapamayacaklar: diizenlenmis
ve bu suretle, ortaklarin iiclincii kisilerin menfaatine
olan fiillerinin de rekabet yasaginin kapsaminda oldugu
acikca vurgulanmigtir. Yine TBK’nin 626. maddesinde
acikca ifade edildigi {izere adi ortakhigin ortaklarinin,
ortakligin amacim engelleyici veya zarar verici is ve is-
lemlerde bulunmalar: yasaklanmgtir.

B. Anonim Sirketlerde Rekabet Yasagi

a. Anonim Sirketlerde Sirket Yoneticilerinin Reka-
bet Yasag:

TTK’nin 396. maddesi uyarinca anonim sirket yonetim
kurulu tiyesi, sirketin ortaklik konusuna giren ticari is
tiriinden bir islemi kendisi veya bagkasi hesabina ya-
pamayacagi gibi, ayni tiir islerle ugrasan bir ortakliga si-
mirsiz sorumlu ortak sifatiyla da giremeyecektir. Ancak,
rekabet etmeme yiikiimliil{igii, anonim sirket genel ku-
rulu tarafindan verilen izin ile kaldirilabilecektir.

Rekabet yasagina aykir: davranisin gerceklesmesi halin-
de, ilgili anonim sirketin kullanabilecegi secimlik haklar
TTK’de belirtilmektedir. Rekabet yasagina aykir1 bir
fiilin meydana gelmis olmasi, TTK'nin 396. maddesin-
deki yaptirimlarin uygulanmasi i¢in yeterli olup, ayrica
bu fiilden 6&tiirti bir zararin dogmasina gerek yoktur.”
Rekabet yasagina aykir1 islem yapan iiyeye kars: ortak-
ik yonetim kurulu agagida belirtilen secimlik haklarim
kullanabilir;®

. i§lemden dogan zararlarin tazmini,
« yapilan iglemin ortaklik adina yapilmig sayilmasi,

* iciincti kisiler hesabina yaptig1 islemlerden dogan
menfaatlerin ortakliga devri,

* yonetim kurulu iiyesi aym konu ile ugragan bagka
bir ortakliga sinirsiz sorumlu olarak girmis ise, bu
ortakliktan ¢ikmasini veya yénetim kurulu tiyesinin
bu ortaklikta elde ettigi menfaatleri sirkete devri ta-
lep edebilmektedir.’

Haklarin kullanimi, aykiriligin 6grenildigi tarihten iti-
baren ii¢ (3) aylik ve herhalde gerceklesmelerinden iti-
baren bir (1) yillik zamanagimina tabiidir. Yukaridaki
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« Compensation of the damages arising from such act,

« having the action to be deemed as being made on
behalf of the company,

¢ having the interests arising from the transactions
made on the third party’s account to be transferred
to the company,

¢ if the board member has engaged unlimitedly into
another partnership dealing with the same busi-
ness, requesting the board member to withdraw
from the partnership or to transfer the interests
gained in the partnership to the company.’

The exercise of the rights is subject to statute of limita-
tion by three (3) months following the date on which
the violation is learnt and one (1) year from the date on
which the breach occurred. Provisions with respect to
the responsibilities of the board members shall be re-
served even if one or both of the above rights are used. In
other words, the responsibilities of the members of the
board of directors arising from the relevant legislation
and the articles of association will continue.

On the other hand, the general assembly of the company
may relieve the member or members of the board of di-
rectors of the company from the noncompetition obliga-
tion. In this case, such members may engage in activities
that fall within the scope the company’s field of opera-
tion. On the other hand, if the company claims for com-
pensation, it may claim both its actual loss and its loss of
profit.’° The loss of profit refers to the deprivation of the
profits due to reason that the transaction is not made on
the company’s account. If the company claims the trans-
action to be deemed as being made on its behalf, it will
notbe a party to the transaction; only the rights and obli-
gations of the member of the board of directors resulting
from the transaction shall belong to the company.

While there is no consensus in the doctrine, there are
some views that includes the respective transaction in
the scope of the obligation after the term of duty expired
if the transaction, which is contrary to the noncompeti-
tion obligation, was initiated during the term of duty. As
a matter of fact, there are also some arguments provid-
ing that the board members may also be prohibited for
the period after the expiration of their membership by
an agreement to be signed between the company and
the board members." In this case, it is argued that Ar-

haklardan biri veya ikisi kullanilsa dahi, yonetim kurulu
iiyelerinin sorumluluklariyla ilgili hiikiimler sakh kala-
caktir. Diger bir ifadeyle, yonetim kurulu iiyelerinin il-
gili mevzuat ve esas s6zlesmeden dogan sorumluluklar
devam edecektir.

Diger yandan, sirket genel kurulu, yénetim kurulu iiye
veya iiyelerine rekabet yasagina iliskin izin verebilir. Bu
durumda iiyeler, ortaklik konusuna giren her tiirlii isle-
mi yapabilirler. Diger yonden sirket tazminat talebinde
bulunursa, hem fiili zararin1 hem de yoksun kaldig1 kar1
talep edebilecektir.’® Yoksun kalinan kardan anlagilmasi
gereken, s6z konusu islemin sirket hesabina yapilmamis
olmasindan kaynaklanan kar yoksunlugudur. Sirket is-
lemin kendi adina yapilmig sayilmasini talep ederse, il-
gili islemde taraf olmayacaktir; yalnizca yonetim kurulu
iiyelerinin islem sonucu elde ettigi haklar ve bor¢lar sir-
kete ait olacaktir.

Doktrinde goriig birligi olmamakla birlikte, gorev siiresi
sonaerdikten sonra, sayet rekabet yasagina aykiri isleme
gorev esnasinda baglandiysa, soz konusu fiilin yasagin
kapsamina girmesinin uygun olacag1 yoniinde goriigler
mevcuttur. Nitekim girket ile yonetim kurulu iiyeleri
arasinda akdedilecek bir sozlesme ile iiyelik siiresinin
bitimi sonrasi icin de yonetim kurulu {iyelerine yasak
getirilebilecegine dair goriisler de mevcuttur." Boyle bir
durumda, s6zlesmenin konusu, sartlari, siiresi ve ben-
zeri durumlar agisindan iscinin sézlesme sonrasi reka-
bet yasagina tabi tutulmasini diizenleyen TBK’nin 444.
maddesinin uygulanabilecegi belirtilmistir. Yargitay’in
ise bu konu ile ilgili, doktrinde belirtilen goriislerden
farkli yonde kararlar1 mevcuttur. Nitekim Yargitay 11.
Hukuk Dairesi, 04.10.2012 tarihli, 2010/11204 Esas,
2010/15168 Karar sayili kararinda “Yonetim kurulu
tiyesinin sirketle rekabet etmeme yiikiimliiliigii, y6netim
kurulu iiyeligi gorevinin sona ermesi ile birlikte ortadan
kalkar.” seklindeki karariyla rekabet etmeme yasaginin
gorev siiresiyle sinirl oldugu belirtilmigtir. Yargitay 11.
Hukuk Dairesi, 19.01.2012 tarih, 2011/13747 E., 2011/356
K. Sayil1 bagkaca bir kararinda “Taraflarin aralarinda-
ki sozlesmenin sona ermesinden sonraki dénem icin on-
gordiikleri rekabet yasag: anlagsmast, T.C. Anayasasinin
“Calisma ve Sozlesme Hiirriyeti” basliklt 48. Maddesine
aykiri ve gegersizdir” demistir.

Yukaridaki belirtilen se¢imlik haklar1 kullanmaya yet-
kili organ yonetim kuruludur. TTK’nin 396. maddesine
gore “Bu haklardan birinin se¢ilmesi birinci fikra hiikmii-
ne aykirt harekette bulunan iiyenin disindaki tiyelere ait-
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ticle 444 of TCO, which regulates the employee’s post-
agreement obligation to non-compete may be applied
concerning the subject, conditions, period and similar
terms of the agreement. The Court of Cassation has de-
cisions that are different from the views in the doctrine.
In the decision of 11th Civil Chamber of the Court of
Cassation dated 04.10.2012 and numbered 2010/11204
E. and 2010/15168 K., it is provided that the noncom-
petition obligation is limited with the term of duty by
stating that “The noncompetition obligation of the board
members disappears within the expiration of the board
membership.” The 11th Civil Chamber of the Court of
Cassation provided in another decision dated 19.01.2012
and numbered 2011/13747 E. and 2011/356 K., that “The
noncompetition agreement between the parties stipulated
forthe period after the expiration of the contract, is invalid

tir” Sirket yonetim kurulu, belirtilen haklarindan birini
uygun bir karar alarak kullanabilir.'* Ancak bu dogrultu-
da yasagi ihlal eden tiye sayis1 diger iiyelerden fazla ise
ve dolayisiyla yonetim kurulu, bu tiyeler olmadan yeter
say1 saglayamadig1 icin karar alamiyor ise, yukarida be-
lirtilen haklar genel kurul tarafindan kullanilir.’®

b. Anonim Sirketlerde Sirket Ortaklarinin Rekabet
Yasagi

Anonim sirket ortaklar: kanunen rekabet yasagina tabi
degildirler. Bilindigi iizere, TTK'nin 329. maddesinde
anonim sirket pay sahiplerinin girkete kars: temel yii-
kiimliiklerinin pay bedellerini 6demek oldugu belirtil-
mektedir. S6z konusu hiikiim tek borg ilkesinin temelini
olusturmaktadir. Ancak ilgili kanuni diizenlemelerde ve
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and contrary to Article 48 of Turkish Republic Constitu-
tion which is titled as “Freedom to Work and Conclude
Contracts.”

The board of directors is authorized to exercise above-
mentioned optional rights. According to Article 396 of
the TCC, “The right to choose of one of these rights shall
belong to the members other than the member acting
against the first paragraph.” The company’s board of di-
rectors may exercise one of the specified rights by adopt-
ing an appropriate resolution.’> However, if the number
of members, who breached the obligation, is more than
the other members and accordingly if the board of direc-
tors cannot resolve due to the lack of quorum without
these members, the abovementioned rights shall be ex-
ercised by the general assembly.®

doktrinde anonim sirket pay sahiplerinin belirli ikincil
yikiimliiliiklerinin de olabilecegi belirtilmektedir. Bu-
nunla birlikte, doktrinde baskin goriis rekabet etme ya-
sagini ikincil yiiktimliiliik olarak kabul etmemektedir. Bu
goriisiin sonucu olarak, anonim girket ortaklarinin girket
ile rekabet yasagina tabi olmadiklar: belirtilmektedir.

Doktrindeki bazi goriisler rekabet etme yasagim sir
saklama yiikiimliiliigii kapsaminda degerlendirmekte-
dir."* S6z konusu goriis uyarinca rekabet yasagi anonim
sirket ortaklarimin yiikiimliiliigii olarak kabul edilme-
mekle birlikte, sirket ortaklarinin sirket sirlarina, hedef
ve faaliyetlerine iliskin bilgi sahibi olmasi nedeniyle,
yapacaklar is ve iglemlerde sirketin aleyhine s6z ko-
nusu bilgileri kullanarak hareket etmeleri, sir saklama
yiikiimliigiiniin yerine getirilmemesi seklinde degerlen-
dirilmektedir. Yukarida da belirtigimiz iizere, 6gretide
Pulasli’ya gore sir saklama yiikiimliilii§iiniin amaci su
sekilde ifade edilmektedir:
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b. Noncompetition Obligation of the Shareholders
in Joint Stock Companies

The shareholders of joint stock companies are not le-
gally obliged to non-compete. As is known, it is provided
in Article 329 of the TCC that the principal obligation
of the shareholders of joint stock companies against the
company is to pay the share prices. The relevant provi-
sion is the basis of the single debt principle. However, in
the abovementioned legal regulations and doctrine, it is
also provided that the shareholders of joint stock com-
pany may also have certain secondary obligations. How-
ever, the dominant view in the doctrine does not accept
the noncompetition obligation as a secondary obliga-
tion. Accordingly, it is provided that the shareholders
of the joint stock companies shall not be subject to the
noncompetition obligation against the company.

“Sirketin iictincii kigilerce ogrenilmesinde sakinca
olan ve sirketin rekabet giictinii zayiflatacak, dolay:-
swyla tictincti kisilerce 6grenilmesi sirkete zarar vere-
cek bilgilerin aciklanmasini engellemektir.”*

S6z konusu tanim uyarinca girket sirrinin saklanmasi
saglikh bir rekabet ortaminin saglanmasi i¢in 6nem ta-
simakta olup, Pulagl’nin s6z konusu konuya iligkin gé-
riisii uyarinca sir saklama yiikiimliiliigii rekabet etme
yasaginmi kapsamaktadir.

Ayrica belirtmek gerekir ki, sirket yonetim kurulu tiyesi
olan pay sahipleri rekabet yasagina tabidirler. S6z konu-
su pay sahipleri, pay sahibi olmayan diger yonetim kuru-
lu iiyeleri ile ayni sartlar altinda rekabet etme yasagina
tabidirler.

GSI 141




= 3>7T

e

The noncompetition obligation is viewed within the
scope of confidentiality obligation by some remarks in
the doctrine.” In accordance with the aforementioned
remark, even though the noncompetition obligation is
not accepted as a liability of the joint stock company’s
shareholders, as the shareholders of the company have
information regarding the company’s secrets, goals
and activities, the acts of the shareholders it by using
the abovementioned information against the company
in the works and transactions to be done is viewed as
noncompliance with the confidentiality obligation. As
stated above, in the doctrine, according to Pulash, the
purpose of the confidentiality obligation is as follows:

“To prevent the disclosure of information of the com-
pany that would be detrimental if learnt by the third
parties and would harm the company’s competitive-
ness, thus would harm the company if learnt by the
third parties.”™

In accordance with the aforementioned definition,
keeping the secret of the company is essential for ensur-
ing a healthy competitive environment, in pursuant to
Pulasly’s respective view; the confidentiality obligations
includes the noncompetition obligation.

It must also be noted that, shareholders, who are the
company’s board members, are obliged to non-compete.
Such shareholders are subject to the noncompetition
obligation under the same conditions with the other
board members who are not shareholders.

C. Limited Sirketlerde Rekabet Yasagi

a. Limited Sirketlerde Sirket Yoneticilerin Rekabet
Yasagi

TTK’nin 626. maddesinin ikinci fikrasinda limited sir-
ket yoneticilerinin rekabet yasag1 su diizenlenmektedir;

“Sirket sozlesmesinde aksi ongoriilmemis veya diger
tiim ortaklar yazili olarak izin vermemigse, miidiirler
sirketle rekabet olusturan bir faaliyette bulunamaz-
lar. Sirket s6zlesmesi ortaklarin onayt yerine ortaklar
genel kurulunun onay kararini 6ngorebilir.”

S6z konusu kanun hitkmii uyarica aksi sirket esas soz-
lesmesinde belirtilmedigi miiddetce sirket miidiirleri
rekabet yasagina tabi olduklar1 diizenlenmektedir. Hii-
kiimde ifade edilen rekabet yasagina iliskin doktrinde
rekabet yasaginin emredici nitelikte olmamakla birlikte
kanuni bir yasak niteligi tasidig1 kabul edilmektedir. Bu
nedenle sirket genel kurulu karar1 ve esas s6zlesme ile
rekabet yasaginin sirket miidiirleri yoniinden kapsami
belirlenebilecektir.'®

b. Limited Sirketlerde Ortaklarin Rekabet Yasag:

Limited sirketler her ne kadar kigisel 6geler ile 6ne ¢iksa
da temel olarak sermaye sirketleridir. Bu nedenle, ano-
nim sirketlerde oldugu gibi, limited sirketlerde de kural
olarak ortaklar sirket ile rekabet etmeme yasagina tabi
degildirler. Yukarida izah edildigi iizere, limited sirket-
lerde rekabet yasag1 kural olarak sadece sirket miidiirler
icin gecerlidir. Bununla birlikte, her ne kadar rekabet
yasagi kural olarak bulunmasa da, TTK’nin 613. madde-
sinin ikinci fikrasi uyarinca ortaklar sirketin ¢ikarlarim
zedelemekten imtina etmek zorundadirlar.
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C. Noncompetition Obligation in Limited Liabil-
ity Companies

a. Noncompetition Obligation of the Company Di-
rectors in Limited Liability Companies

In the second paragraph of Article 626 of the TCC, the
noncompetition obligation of limited liability company
directors is regulated as follows;

“The directors cannot act in competition with the
company if otherwise is not provided in the articles
of association or if all other partners do not grant
written consent. The articles of association may pro-
vide the approval decision of the general assembly
instead of approval of the shareholders.”

According to the respective provision, the company
directors are subject to the noncompetition obligation
unless otherwise specified in the articles of association.
With respect to the noncompetition obligation provid-
ed in the provision, in the doctrine, it is accepted that
the noncompetition obligation is not mandatory but a
legal prohibition. Therefore, the scope of the noncom-
petition obligation concerning the company directors
may be provided by the resolution of the general as-
sembly of the company and by the articles of associa-
tion.'

b. Noncompetition Obligation of the Partners in
Limited Liability Companies

Although the limited liability companies stand out with
personal factors, primarily, they are capital companies.
Therefore, like the joint stock companies, partners of
limited liability companies are not subject to the non-

Esas sozlesmede rekabet yasagi diizenlendigi haller-
de, ilgili ortak icin TTK bir imkan daha 6ngérmektedir.
TTK’nin 613. maddesinin son fikrasinda acikea diizen-
lendigi iizere, geri kalan ortaklarin tiimii yazili onay ver-
dikleri takdirde ortaklar; rekabet yasagina aykir1 diisen
faaliyetlerde bulunabilir.

3. SONUC

Gerek teknolojik gelismeler, gerek piyasanin giiclenme-
si gerekse de istthdamin saglanmasi acisindan rekabet
etme hakki oldukca elzem olsa da, her hak gibi bu hak-
kin da sinirlar: olmasi gerektigi stiphesizdir. Bu sinirin
kapsaminda olmasi en dogal olan kisiler ise sirketlerin
tlim sirlarini haiz olan sirket yoneticileri ve ortaklaridir.
Anonim, limited ve adi sirketlerde sirket ortaklari ve gir-
ket yoneticilerine iliskin sirket ile rekabet yasagi TTK ve
TBK’de yer alan hiikiimler ile diizenlemektedir. Bu dog-
rultuda yukaridaki boliimlerde de bahsedildigi iizere
anonim ve limited sirket ortaklarinin kural olarak reka-
bet yasagina tabi olmamakla birlikte, doktrinde yer alan
baz1 goriislerde, ikincil yiikiimliiliik kapsaminda reka-
bet yasagina iligkin belli sinirlamalarin sirket ortaklar:
icin de gecerli oldugu ifade edilmektedir. Sirket yoneti-
cileri acisindan ise girketle rekabet yasagy, ilgili sirketin
tlirtine gore TTK ve TBK'de acik¢a diizenlenmektedir.
Ilgili hiikiimlere gore sirket yonetim kurulu iiyelerinin
sirket ile rekabet etmesine belli kogullar altinda sinir-
lamalar getirilmektedir. izah edildigi iizere, s6z konusu
sinirlamalarin anonim ve limited sirket yoneticileri icin
birbiriyle uyumlu oldugu goriilmektedir. B

1Pinar Asik, Anonim ve Limited Sirketlerde
Rekabet Yasag), 2007

2 Yasar Can Goksoy, Ortakliklar Hukukunda
Rekabet Yasaklarinin Kapsami, Dokuz Eyliil
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GSI 143




- 0>

e

competition obligation in principle. As stated above,
in principle the noncompetition obligation in limited
liability companies only applies for the directors. Nev-
ertheless, although the noncompetition obligation
does not apply as a rule, in accordance with the second
paragraph of Article 613 of the TCC, the partners must
refrain from damaging the interests of the company.

In cases where the noncompetition obligation is regu-
lated in the articles of association, the TCC provides
another option for the concerned partner. As explicitly
provided in the last paragraph of Article 613 of the TCC,
if all of the remaining partners grant written approval,
partners may engage in activities, which are contrary to
the noncompetition obligation.

3. CONCLUSION

Even though the right to compete is essential consider-
ing the technological developments, strengthening the
market and providing employment, there is no doubt
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