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ABSTRACT

Intellectual property right is one of the fun-
damental rights. In particular, protection of
intellectual property rights of those who are
in a relatively weak position may necessitate
specific regulations. In this respect, intellec-
tual property rights of employee as the weak
party of employment relationship are protect-
ed with the relevant provisions of the Indus-
trial Property Code numbered 6769. |In that
Code, employee inventions are grouped into
two categories: “service inventions” and “free
inventions”. Employee’s right to remuneration,
which probably constitutes the most signifi-
cant right of the employee, is regulated in the
Regulation that has recenly been entered into
force. In this article, the concepts of service
invention and free invention are analysed as
well as employee’s right to remuneration with-
in the frame of current regulations.

KEYWORDS: Employee Inventions, Service
Invention, Free Invention, Remuneration Tariff

OZET

Fikri mulkiyet hakki, bireyin temel haklarindan-
dir. Ozellikle, nispeten zayif konumda olan ki-
silerin fikri mulkiyet haklarinin korunmasi ézel
duzenlemeleri gerektirebilmektedir. Bu bag-
lamda, hizmet iliskisi cercevesinde daha zayif
konumda olan calisanin fikri mulkiyet haklarinin
korunmasi gtindeme gelmektedir. Bu husus,
6769 sayili Sinai Mulkiyet Kanunu'nda dtizen-
leme bulmus, calisanlar tarafindan gercek-
lestirilen buluslar, “hizmet bulusu” ve “serbest
bulus” olarak iki gruba ayrilarak koruma altina
alinmistir. Calisanin, hizmet bulusu ve serbest
bulus Uzerindeki haklarindan belki de en dnem-
lisi olan bedel hakki ise, yakin bir zamanda yU-
rurlige giren Yonetmelik ile diizenlenmistir. Bu
calismada, hizmet bulusu ve serbest bulus
kavramlarinin incelenmesinin yani sira, gtincel
yasal dizenlemeler cercevesinde calisanin be-
del hakki irdelenmektedir.

ANAHTAR KELIMELER: Calisan Bulusla-
r1, Hizmet Bulusu, Serbest Bulus, Bedel Tarifesi
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I. INTRODUCTION

HE MORE TECHNOLOGY IMPROVED, THE MORE THE
competittive environment became challeng-
ing and it increased the importance of the
protection of inventions. Considering that the
creation of an invention within such a compli-
cated technological system needs usually ad-

vanced technical background and operating environment,
it has been observed that most of inventions are made in
the companies which have strong substructure, or which
are even established only for the purpose to make inven-
tions. These circumstances oblige legislators to identify
what kind of rights or obligations should be granted to
employees and employers on employee inventions.

Various legal solutions have been developled for this
problem in Turkish law. First legislation took place in
the article 336 of the previous Code of Obligations num-
bered 818 and it was followed by detailed provisions of
Legislative Decree on Protection of Patent Rights dat-
ed 24.06.1995.! Thereafter, Industrial Property Code
(“IPC”), which is numbered 6769 and entered into force
on 10 January 2017, has contained employee invetnions
specific regulations between the articles 113 and 122. It
should be pointed out that the most detailed regulations
regarding the employee’s inventions have taken place
in the “Regulation on Employee Inventions, Inven-
tions Made Within the Higher Education Institutions
and Inventions Made Within the Projects Supported by
the Public Authorities” (“the Regulation”) dated 29
September 2017. Owing to the fact that the Regulation
has been issued very late, the number of relevant court
decisions and academic studies are very limited. On the
other hand, it worths to discuss the subject, which has
importance both for intellectual property law and la-
bour law, in accordance with the recent regulations.

In this article, following the division to “service inven-
tion” and “free invention” which was preferred by the
IPC, rights and obligations of employee and employer in
terms of each invention type are shortly addressed. Sub-
sequently, explanations regarding remuneration tariffs,
which have taken part in the Regulation, in terms of the
right of employee for compensation are provided. Asitis
explained in detail below, although it is difficult to iden-
tify if there is a service invention or a free invention in
each case, itis crucial to determine the type of the inven-
tion in order to specify the rights and obligations of both
employee and employer.

1. GiRIS

LERLEYEN TEKNOLOJi iLE BIiRLIKTE GIDEREK YUKSELEN

bir rekabet ortaminda buluglarin korunmas: daha

da biiylik 6nem kazanmigtir. Bu kapsamda, 6zel-

likle karmasgik teknolojik diizen icerisinde yeni bir

bulusun ortaya konulmasi, cogu zaman teknik bir

ortamin varligim gerektirdiginden, buluglarin bii-
yiik ve giiclii altyapiya sahip, hatta sadece bulug yapma-
ya yonelmis sirketler biinyesinde meydana getirildigi
goriilmektedir. Bu durum karsimiza, buluglar iizerinde
igveren ve caliganin ne tiir hak ve yetkilere sahip olacag:
sorununu ¢ikarmaktadir.

Tiirk hukuku acisindan bu probleme, bugiine dek muh-
telif yasal diizenlemelerle ¢oziim aranmugtir. Ilk olarak
bu hususa iligkin diizenleme, calisan buluslarina iligkin
ayrintili diizenlemeler iceren 24.06.1995 tarihli Patent
Haklarinin Korunmasi Hakkinda Kanun Hiikmiinde
Kararname yayinlanincaya kadar, 818 sayil1 eski Borg-
lar Kanunu'nun “ig¢inin ihtira1” baghkh 336. madde-
sinde yer almigtir.! Daha sonra, 10 Ocak 2017 tarihinde
yiiriirliige giren 6769 sayili Sinai Miilkiyet Kanununun
(“SMK”) 113 ila 122’nci maddelerinde bu konuya iliskin
diizenlemelere yer verilmistir. Belirtmek gerekir ki ca-
lisan buluglarina iligkin en detayl diizenleme, ancak 29
Eyliil 2017 tarihinde yayinlanan “Calisan Buluglarina,
Yiiksekdgretim Kurumlarinda Gergeklestirilen Bulugla-
ra ve Kamu Destekli Projelerde Ortaya Cikan Buluglara
Dair Yonetmelik” (“Yonetmelik”) ile gerceklesmistir.
Bu Yonetmelik, olduk¢a ge¢ kalinmisg bir diizenleme ol-
dugundan, Yonetmelik’in hiikiimlerine iligkin uygulama
ve doktrinin olustugunu séylemek miimkiin gériilme-
mektedir. Buna ragmen hem fikri miilkiyet hukuku hem
de is hukuku acisindan oldukca énem arz eden bu ko-
nunun, yeni diizenlemelere paralel olarak ele alinmasi
6nem arz etmektedir.

Bu calismada 6ncelikle 6769 sayihi SMK'da tercih edilen
“hizmet bulugsu” ve “serbest bulus” ayrimi esas alinarak,
her bir bulus tiirii acisindan ¢aliganin ve isverenin hak ve
yiikiimliiliikleri tizerinde kisaca durulmaktadir. Akabin-
de, Yonetmelik ile getirilen ¢aliganin bulug karsilig ic-
ret hakkina iligkin bedel tarifesine yonelik aciklamalara
yer verilmektedir. Asagida detaylica izah edildigi {izere,
her bir somut uyusmazlik acisindan ortadan bir hizmet
bulusu mu yoksa bir serbest bulus mu oldugunun tespiti
bazi1 zorluklar tagimakla birlikte, bu tespitin yapilmasi
isveren ve calisan arasindaki hak ve yiikiimliiliiklerin
belirlenmesinde biiyiik 6nem arz etmektedir.
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Lo TeiL
Il. TYPES OF EMPLOYEE INVENTIONS
A. Service Invention
1. The Definition

Service invention is defined in the article 113 of IPC as
“the invention made by the employee during the period of
employment which either result from obligatory activity of
the employee in the company or public institution or sub-
stantially based on experience or activities of the company
or public institution.” It is necessary to focus on the basic
terms and elements articulayed in the definition in order
to perfectly comprehend it. First of all, term of employee
within the framework of patent law has a broader mean-
ing than the term used in the Employment Code num-
bered 4857.2 Furthermore, the first requirement to iden-
tify an invention a service invention is that the invention
has to be made during the term of employment. In this
context, the elements of “to be resulted from the employ-
ee’s tasks” and “to be essentially based upon the experi-
ence or activities of the enterprise” must also be clarified.

Il. CALISAN BULUSU TiPLERI

A. Hizmet Bulusu
1. Tanim

Hizmet bulusu SMK’nin 113. maddesinde, “¢caligsanin, bir
isletme veya kamu idaresinde yiikiimlii oldugu faaliyeti
geregi gerceklestirdigi ya da biiyiik élciide isletme veya
kamu idaresinin deneyim ve ¢calismalarina dayanarak, is
iligkisi strasinda yaptigi bulug” olarak tamimlanmakta-
dir. Bu tanimin tam olarak anlagilabilmesi i¢in tanim-
daki belli bagh unsur ve kavramlarin acikliga kavusmasi
gerekmektedir. Oncelikle patent hukuku cercevesinde
calisan (isci) kavraminin, 4857 sayih Is Kanunu'nda yer
verilen ig¢i/calisan tamimina gore daha genis bir kapsa-
ma sahip oldugunu belirtmek gerekir.2 Ayrica, bir hizmet
bulusunun varhigindan s6z edilebilmesi icin bu bulus, “is
iligkisi sirasinda” meydana getirilmis olmalidir. Bu bag-
lamda, tanimda yer alan, “yiikiimlii oldugu faaliyeti gere-
gi gerceklestirme” ve “isletme deneyimi ve caligmalarina
dayanma” unsurlari da acikliga kavusturulmahdir.
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An invention that is resulted from the employee’s tasks
in a private enterprise or a public authority constitutes
service invention. For instance, an invention made by
an employee working in the research and development
department of a company is considered service inven-
tion.? Because, such an invention emerges as a conse-
quence of the performance obligation of the employee.*

Another element mentioned in the definition of ser-
vice invention is being based on experiences of the
enterprise. It should be underlined that an invention
based upon the experience or activities of the enter-
prise cannot be directly consider a service invention.As
itis clearly seen in the definition, it should “essentially
based on experiences or activities of the enterprise”.
The utilization must consequently be substantial.® In

Bir bulusun, ¢aliganin bir isletme ya da kamu idaresin-
de yiikiimlii oldugu faaliyeti geregi gerceklestirilmig
olmasi, o bulusun hizmet bulusu sayilmasina sebebiyet
vermektedir. Ornegin, isletmenin ar-ge béliimiinde is-
tihdam edilen bir ¢aliganin bulugu, hizmet bulusu tegkil
eder.? Zira calisanin gerceklestirdigi bulus, is gérme yii-
kiimliiliigtiniin bir sonucu olarak ortaya ¢cikmaktadir.*

Hizmet bulusu taniminda yer alan bir diger husus ise,
isletmenin deneyim ve calismalaridir. Belirtmek gerekir
ki isletmenin deneyim ve caligmalarindan faydalanila-
rak gerceklestirilen bulusun dogrudan hizmet bulusu
olarak goriilmesi miimkiin degildir. Nitekim Kanun’da
yer alan tamimda, “biiyiik ol¢lide isletmenin deneyim
ve imkanlarindan yararlanma” sart1 arandig gériilecek-
tir. Dolayisiyla, isletmenin deneyim ve ¢alismalarindan

ARTICLETTER|SUMMER 2018



other words, only if experiences and activities of en-
terprise has an important role in the creation of the
invention that invention can be identified as a service
invention. On the other hand, if the knowledge, crea-
tivity and experiences of the employee is much more
dominant than experiences and activities of enter-
prise, the invention should be considered free inven-
tion,’ Otherwise, it would be inequitable to ignore the
employee’s creativity and intensive labor only because
he/she partly benefited from the facilities provided by
the employer.

2. Rights and Obligations of an Employee on a
Service Invention

Some rights and obligations arise upon the creation of
a service invention by an employee.” The employee has
to fulfill some obligations in order to obtain the rights
arising from the service invention.

Any employee making a service invention is obliged to
report the invention to the employer immediately in a
special written notice. The employer has to inform the
employee without any delay in writing that he/she was
notified (IPC art. 114/1). Technical problem, its solu-
tion and how he/she arrived at the service invention, if
necessary, with visual data, should be explained in the
employee’s notification (IPC art. 114/2). The employer
may make limited or unlimited claim to the invention
within four months from the receipt of a proper report
sent by the Employee. In case that the employer make
unlimited claim to the invention, the employer obtains
all rights on the service invention when the employee
gets the relevant notification. On the other hand, if the
employer make limited claim to the invention, the in-
vention becomes free invention. Provisions regarding
the free inventions are explained below.

Upon the employer’s unlimited claim, the employer
shal be under a duty to file the first patent application
in order to protect that invention (IPC art. 116/1). If the
employer does not comply with this duty, the employee
has the right to request the filing of a patent applica-
tion.® If the employer does not apply for patent in the
additional period fixed by the employee, the service in-
vention becomes a free invention (IPC art. 116/4).

“biiyiik 6lciide” faydalanilmis olmas1 gerekmektedir.®
Bir diger ifadeyle, bulusun meydana gelmesinde islet-
menin deneyim ve ¢aligmalar1 6nemli bir rol oynuyorsa
hizmet bulusu s6z konusudur. Ancak bulusun meydana
gelmesinde caliganin bilgi ve deneyiminin, harcadig:
emegin ve yaraticiliginin acikca igletmenin deneyim ve
calismalarindan daha fazla ve baskin olmas1 durumun-
da artik hizmet bulusu degil bir serbest bulugun mevcut
oldugunun kabulii gerekir.® Aksi takdirde, az bir oranda
isletmenin imkanindan faydalanmasi dolayisiyla caliga-
nin yogun emek ve yaraticiliginin yok sayilmasi hakka-
niyete aykiri olacaktir.

2. Calisanin Hizmet Bulusu Uzerindeki Hak ve
Yiikiimliiliikkleri

Calisan tarafindan hizmet bulusunun gerceklestiril-
mesiyle birlikte bazi hak ve yiikiimliiliikler dogar.’
Calisanin, gerceklestirdigi bulusunun hizmet bulusu
olmasindan dogan haklar1 kullanabilmesi i¢in baz yii-
kiimliliikleri bulunmaktadir.

Hizmet bulusu gerceklestiren ¢calisanin bulus hakkinda
igverene yazil olarak bildirimde bulunma ytikiimliilii-
gl vardir. Kendisine bildirim ulagan igveren, bildirimin
ulastigimi yazih olarak bildirimde bulunan kisi veya ki-
silere gecikmeksizin ve yazih olarak bildirir (SMK m.
114/1). Calisan tarafindan gerceklestirilen bildirimde
teknik problem, ¢6ziimii ve hizmet bulugunun nasil ger-
ceklestirilmis oldugu gerekirse gorsel verilerle de des-
teklenerek isverene sunulmalidir (SMK m. 114/2). Isve-
ren, bildirimin kendisine ulagtig1 tarihten itibaren dort
ay icerisinde, yukarida kapsam ve unsurlari belirtilen ¢a-
lisan bulusu tizerinde tam veya kismi hak talep edebilir.
Isverenin, calisan bulugu iizerinde tam hak talep etmesi
ile birlikte bulug {izerindeki tiim haklar bildirimin caliga-
na ulastigl tarihten itibaren isverene gecer. Ote yandan
igverenin caligan bulugu {izerinde kismi hak talep etmesi
durumunda bulus serbest bulus niteligi kazanir. Serbest
bulusa iligkin hiikiimler asagida incelenmistir.

Calisanin hizmet bulusu gerceklestirdigine iligkin bil-
dirimi akabinde tam hak talebinde bulunan isverenin,
s6z konusu bulus icin patent bagvurusunda bulunmas
gerekmektedir (SMK m. 116/1). Isveren bu yiikiimliilii-
glinii yerine getirmezse, calisganin s6z konusu bulusun
hukuki koruma altina alinabilmesi i¢in patent bagvuru-
sunda bulunulmasini isteme hakk: vardir.® Eger igveren,
calisanin belirleyecegi siire icinde bagvuruyu yapmazsa,
bulus serbest bulus niteligi kazanir (SMK m. 116/4).
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B. Free Invention
1. The Definition

Free invention is defined as inventions other than ser-
vice inventions in the article 113 of IPC and the article 4
of the Regulation. Similarly, free invention is defined in
academic studies as including employees’ all inventions
which are notincluded in the scope of service invention.’
Although free invention is made by the employee during
the period of employment like service invention,X it is
considered as free invention because of the fact that this
invention is not made substantially based on experience
or activities of the company. This type of free invention
is called as free born invention." In addition, it is pos-
sible that some service inventions are transformed into
free invention in certain circumstances. In cases that
the employer does not comply with notification periods
or does state that he/she will not claim ownership of the
employee’s invention within the notification period, ser-
vice invention is transformed into free invention. Simi-
larly in case that the employer claims partial ownership
of the employee’s invention, the said invention becomes
free invention. Likewise if the employer claiming full
ownership of the employee’s invention does not apply
for patent for the invention or does not apply within the
period specified by the employee, the service invention
is transformed into free invention. This type of free in-
vention is called as released free invention.

It is worth mentioning that it is not always easy to de-
termine the border between service invention and free
invention. The main distinction point is being substan-
tially based on experience or activities of the company

B. Serbest Bulus
1. Tanim

Serbest bulug, SMK’nin 113. maddesinde ve Yonetme-
lik’in 4. fikrasinin (g) bendinde, hizmet bulusu tanimi-
nin diginda kalan bulug olarak tanimlanmigstir. Benzer
sekilde doktrinde de serbest bulus, hizmet bulusu kap-
samina girmeyen biitiin caligan buluglarim1 kapsayacak
sekilde ifade edilmistir.” Her ne kadar serbest bulus da
calisan ve igveren arasindaki is iligkisi siirecinde s6z
konusu olan bir bulus olsa da,' anilan bulusun serbest
bulus olmasi, calisanin is gérme ifasindan kaynaklan-
madig1 gibi igletmenin imkanlarindan esash sekilde
faydalanilmasinin s6z konusu olmamasi dolayisiyladir.
Bu sekilde ortaya ¢ikan bulus, serbest dogan bulus ola-
rak isimlendirilmektedir."! Ayrica hizmet bulusu sini-
fina giren bir bulusun, baz1 durumlarda serbest bulus
niteligini kazanmasi da miimkiindiir. Buna gére igveren
tarafindan hizmet bulusuna iliskin bildirim siirelerine
uyulmadig veya bildirim siiresi i¢erisinde hizmet bulu-
su lizerinde hak talebinde bulunulmayacag bildirildigi
takdirde hizmet bulusu serbest bulus niteligi kazanir.
Keza igverenin hizmet bulusu iizerinde kismi hak talep
etmesi durumunda da bulus, serbest bulug niteligi kaza-
nir. Benzer gekilde igveren, hizmet bulugu icin tam hak
talebinde bulunmasina ragmen, s6z konusu bulus icin
patent bagvurusunda bulunmaz ve ¢aliganin belirleye-
cegi siire icinde de bagvuruyu gerceklestirmezse bulus,
serbest bulug niteligini kazanir. Bu tarz serbest buluga
ise, serbest kalan bulug denilmektedir.

Belirtmek gerekir ki, hizmet bulusu ile serbest bulug
arasindaki sinir1 tayin etmek her zaman kolay degildir.

1Turgut Oz, “Tirk Patent Hukukunda Calisanlarin
Buluslart”, Prof. Dr. M. llhan Ulusan'a Armagan,

Vol. lll, Ankara 2016, p. 590.

2 Pursuant to the paragraph (d) of the article 2 of IPC
employee means “a person or an official who is obliged
to serve another person within a contractual or a
similar legal relationship and carries out the task to
which he is contractually obliged within the framework
of the other party’s instructions and with personal
dependence. In addition it is stated in the paragrapf 3
of the article 113 of the Code that “Provisions regarding
the employees are applied for students, and interns
who serve freely without time limitation.

3 ilhami Giines, “Tark Patent Hukuku Uygulamasinda
Isci (Hizmet) Buluslari, Serbest Bulus Kavrami ve
Karsilastirmali Hukuk”, Ankara Barosu Dergisi, p. 15,
http://www.ankarabarosu.org.tr/siteler/ankarabarosu/
frmmakale/2010-2/2.pdf (Last Access: 13.11.2017).

4 ServiBayraktar, isci Buluslar, Yiksek Lisans Tezi,
Gazi Universitesi Sosyal Bilimler Enstittst,

Ankara 2013, p. 75.

5Bayraktar, p. 79.

60z, p.594.

7 The most significant right of the employee arising
from service invention s right to compensation.

This right is examined in detail below,

under a separate heading.

8 Tahir Sarac, “Calisanlar Tarafindan Gerceklestirilen
Buluslarda Patent Kime Verilecektir”, Stileyman Demirel
Universitesi iktisadi ve idari Bilimler Fakultesi Dergisi
C. IX, Isparta 2004, Vol. 2, p. 259.

90z, p.593.

10 Bayraktar, p. 83.

11Talat Canbolat, Isci Buluslar, Istanbul 2007,

p. 241,

12 Canbolat, p. 241.

13 Sarag, p. 273.

14 Canbolat, p. 229.
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or arising from the performance obligation.'”> However
determination of whether the invention made by the
employee is based on experiences of the company or not
may differ from each other in each case.

2. The Rights and Obligations of Employee on
Free Invention

Free invention means an invention made by the employ-
ee independently from performance obligation and fa-
cilities of the company.’® In this sense the employee has
all rights on free invention, including production based
on the invention, licencing, full or partial assignment
of the invention.* However it is not possible to say that
employee does not have any obligations to employer in
case of free invention although free invention is in prin-
ciple made independently from the service relationship
and/or facilities of the company. In this sense, rights
and obligations of employee arising from free invention
are shortly explained below. Is should be noted that the
most important right of the employee on his/her inven-
tion is right to demand remuneration which will be ad-
dressed below within a separate heading,.

a. Obligation of Notification

As in the case of service invention, employee who make
afree invention is obliged to notify the employer. Pursu-
ant to the first paragraph of article 119 of IPC, during the
period of employment, the employee is obliged to notify
the employer of sufficient details about the free inven-
tion and about how it was developed. The employer may
object in writing within three months of receiving the
employee’s written declaration. However two excep-

Zira iki tiir arasindaki temel ayrim, bulugsun calisanin
is gérme borcundan kaynaklanmasi veya biiyiik 6lciide
isletme deneyim ve calismalarina dayanmasidir.'* An-
cak caligan tarafindan gerceklestirilen bulusun, isletme
deneyimine dayanip dayanmadigi hususunu tespit her
somut uyusmazlikta farklilik arz edebilecektir.

2. Calisanin Serbest Bulus Uzerindeki Hak ve
Yiikiimliiliikkleri

Serbest bulus, calisan tarafindan ig gérme borcundan ve
isletmenin imkanlarindan esas itibariyle bagimsiz ola-
rak yapilan bir bulusu ifade etmektedir.”® Bu kapsamda
serbest bulus iizerindeki tiim haklar calisana ait olup bu
haklar kapsaminda ¢alisan, serbest bulusunu kullanarak
iiretim yapma, bagkalarinalisans verme, kismen veya ta-
mamen devretme imkanini hazidir.** Ancak her ne kadar
serbest bulus, is iligkisinden veya isletmenin sagladig:
imkanlardan bagimsiz olarak yapilsa da, serbest bulus
durumunda calisanin igverene kars: hicbir yiikiimliilii-
gii olmadigini s6ylemek miimkiin degildir. Bu kapsamda
asagida kisaca caliganin serbest bulug yapmasi halinde
dogacak hak ve yiikiimliiliikleri aciklanmigtir. Belirtmek
gerekir ki calisanin, bulugu iizerindeki en 6nemli hakk:
olan bedel talep hakk: ayr1 bir baghk olarak ele alinaca-
gindan bu baglik altinda ¢aliganin bu hakkina deginilme-
misgtir.

a. Bildirim Yiikiimliiliigii

Calisan, hizmet bulugsunda oldugu gibi herhangi bir ser-
best bulus gerceklestirdiginde de bu bulusu igverene
bildirmekle yiikiimliidiir. Nitekim SMK’nin 119. madde-
sinin 1. fikrasinda, ¢aliganin is iligkisi icerisindeyken bir

1Turgut Oz, “Tirk Patent Hukukunda Calisanlarin
Buluslart’, Prof. Dr. M. llhan Ulusan'a Armagan,

Cilt IIl, Ankara 2016, s.590.

2 SMK'nin 2. maddesinin (d) bendi geregince calisan
kavrami, “6zel hukuk stzlesmesi veya benzeri bir
hukuki iliski geregince, baskasinin hizmetinde olan ve
bu hizmet iliskisini isverenin gosterdigi belli bir isle
ilgili olarak kisisel bir bagimlilik icinde ona karsi yerine
getirmekle yiikiimli olan kisiler ile kamu gorevlilerini”
ifade etmektedir. Ayrica Kanun'un 113. maddesinin

3. fikrasinda; “Ogrenciler ve ticretsiz olarak belirli

bir siireye bagh olmaksizin hizmet goren stajyerler
hakkinda calisanlara liskin huktmler uygulanir” hitkmii
yer almaktadir.

(Erisim Tarihi: 13.11.2017).

Ankara 2013, s. 75.
5Bayraktar, s.79.
60z, s.594.

3 ilhami Giines, “Turk Patent Hukuku Uygulamasinda
isci (Hizmet) Buluslari, Serbest Bulus Kavrami ve
Karsilastirmali Hukuk”, Ankara Barosu Dergisi,

s. 15, http://www.ankarabarosu.org.tr/siteler/
ankarabarosu/frmmakale/2010-2/2.pdf

4 Servi Bayraktar, isci Buluslar, Yiksek Lisans
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tions are regulated in the Code regarding the obligation
of notification. There is however no obligation to notify
employers about free inventions if the invention clearly
cannot be utilized in the employer’s company’s field of
business activities. Similarly the employee is not obliged
to notify of the invention which is transformed into free
invention (released free invention).

b. Employee’s Obligation to Offer

As a consequence of loyalty obligation, before the em-
ployee can utilize a free invention elsewhere during the
term of his employment, he must first of all at least offer
his employer a right to use the invention if the inven-
tion comes within the scope of the employer’s current or
planned business operations.” This issue is regulated in
the article 119/4 of IPC. However even in this situation,
the offer made by the employee is not providing the em-
ployer full ownership of the invention, rather it includes
a non-exclusive utilization from the invention on rea-
sonable conditions.

c. Right to Demand Either Full Assignment of the
Invention or Release

Owing to various reasons, the employer may claim par-
tial ownership of the employee’s invention rather than
full ownership. Even though the employer has the right
to claim partial ownership of the employee’s invention,
the employee has the right to demand either full assign-
ment of the invention to the employer or the employer
to release the invention pursuant to the article 115/3 of
IPC and the article 8/3 of the Regulation, in case that the
employee’s utilization from his invention is dramatical-
ly difficult. If demand of the employee is not answered
after the notification of the employee, employer’s partial
ownership of the invention comes to the conclusion.

lil. EMPLOYEE'’S RIGHT TO REMUNERATION ON
SERVICE INVENTIONS

Despite differences, most countries have regulations
on service invention and the employee’s rights. In this
sense, firstly the issue of remuneration demand right of
the employee for service invention in comparative law
will be discussed in this part. Afterwards Turkish prac-
tice regarding the same matter will be focused on to un-
derstand the issue more accurately.

serbest bulus gerceklestirdigi durumda, bulus ve bulu-
sun gerceklestirilme sekli hakkinda da bilgi icerecek se-
kilde igverene bildirimde bulunma yiikiimliiliigii vardir.
Isverenin, s6z konusu bildirimin kendisine ulagma tari-
hindenitibaren ii¢ ay icerisinde yazili olarak itiraziniile-
risiirmesi miimkiindiir. Ancak Kanun’da, serbest buluga
iligkin ¢aliganin bildirim yiikiimliiliigliniin iki istisnasi
diizenlenmistir. Buna gore, serbest bulusun igverenin
faaliyet alani icinde degerlendirilebilir olmadig aciksa,
caliganin bildirim yiikiimliiliigii yoktur. Benzer sekilde
calisanin, serbest bulus niteligi kazanan hizmet bulusu
(serbest kalan bulus) konusunda da igverene bildirimde
bulunma yiikiimliiliigii yoktur.

b. Calisanin Teklif Etme Yiikiimliiliigii

Calisanin sadakat yiikiimliiliigiiniin bir sonucu olarak,
calisan tarafindan isletmenin faaliyet alanina giren bir
konuda serbest bulus gerceklestirmesi durumunda 6n-
celikle bu bulusu kullandirmayi igverenine teklif etme-
si gerekmektedir.’® Nitekim bu husus, SMK'nin 119/4.
maddesinde diizenlenmistir. Ancak bu durumda dahi is-
verene yapilacak teklif, serbest bulug {izerinde tam hak
saglamak olmayip uygun sartlar altinda isverene yarar-
lanma hakki saglanmasini amaclar.

c. Bulusun Tamamen Devralinmasi veya Serbest
Birakilmasimi1 Talep Hakki

Cesitli gerekeelerle igveren, calisan tarafindan gercek-
lestirilen bulus {izerinde tam hak yerine kismi hak talep
edebilir. Her ne kadar isverenin kismi hak talep etmesi
miimkiin ise de, gerek SMK’nin 115/3. maddesi gerekse
Yonetmelik’in 8/3. maddesi uyarinca, isveren tarafindan
bulusun kismi hak ile kullanilmasi durumunda ¢aliganin
bulusunu degerlendirmesi 6nemli dlciide giiclesiyorsa
calisan, bulusa iliskin hakkin tamamen devralinmasi-
n1 veya kismi hakka dayanan hakkin kullanilmasindan
vazgecilmesini talep etme hakkina sahiptir. Caliganin bu
istemine iligkin isveren tarafindan bildirimin ulagma ta-
rihinden itibaren cevap verilmedigi takdirde, igverenin
bulus iizerindeki kismi hakki sona erer.

lll. HiZMET BULUSUNDA CALISANIN
BEDEL HAKKI

Hizmet bulusu ve ¢aliganin haklar1 pek cok hukuk di-
zeninde farklh sekillerde de olsa diizenleme altina alin-
migtir. Konuyu daha iyi anlayabilmek icin mukayeseli
hukukta hizmet bulugu {izerinde calisanin bedel hakkini
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A. Right to Remuneration in Comparative Law

Employee’s right to demand remuneration on the ser-
vice invention is a controversial issue in comparative
law. In particular increase in the number of court deci-
sions rendering great amount of compensations for the
employees based on the service invention causes the
companies to hesitate supporting the inventions with-
in the structure of the company. For example in a case
file held by a French court, an employee who invented
a medicine received approximately 830,000 USD for
the invention. Another example is that Tokyo Supreme
Court rendered 1.45 billion USD compensation in fa-
vour of the employee for the invention regarding the ar-
tificial sweetener which includes aspartame.’® This type
of exorbitant amount of compensation may constitute
a problem for companies. On the other hand in some
countries such as the United Kingdom, employees can-
not receive compensation or receive very little compen-
sation which does not exceed the employee’s one month

e

inceleyip daha sonra Tiirk hukukundaki diizenlemeyi
ele almak isabetli olacaktir.

A. Mukayeseli Hukukta Calisanin Hizmet Bulusu
Uzerindeki Bedel Hakki

Caliganin hizmet bulusu iizerinden bedele hak kazan-
mas1 meselesi mukayeseli hukukta olduke¢a tartigsma-
ldir. Ozellikle hizmet buluglarindan dolay1 ¢alisanlara
yiiksek meblaglar 6denmesi yoniindeki mahkeme ka-
rarlarinin gittikce artmasi, isletmelerin kendi biinye-
lerinde bulus gerceklestirmeleri konusunda cekimser
kalmalarina sebebiyet vermektedir. Misal olarak bir
ila¢ bulugsu gerceklestiren calisan icin bir Fransiz Mah-
kemesi tarafindan yaklasik 830,000 Amerikan Dolar1
bedele hiikmedilmis, 2004 y1linda Tokyo Yiiksek Mah-
kemesi tarafindan ise aspartam iceren yapay tatlandiri-
cilarla ilgili bir bulugu dolayisiyla ¢aligan lehine yaklagik
145 milyon Amerikan Dolar1 bedele hiitkmedilmigtir.'
Calisanin hizmet bulusu icin bu derece fahis meblag-
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salary. Pursuant to the article 39/1 of the United King-
dom Patent Code dated 1977, an employee is entitled to
receive compensation for service invention only in case
of “outstanding benefit” of the company. This regulation
is criticized for being unjust for the employees. It should
be admitted that there is currently not a regulation
which provides a just system regarding the employee’s
invention between the employee and the company/em-
ployer.

Regarding the remuneration of the employee for service
invention within the framework of comparative law,
German law is worth mentioning, There are two criteria
in determination of remuneration right of the employ-
ee, which are invention value and share factor (because
itis not a free invention, share of the employee is impor-
tant in service invention).”” Employee’s position within
the company is another factor affecting discounts from
the amount. To illustrate, a discount which will be made
for the invention of an employee working in the research
department will be higher than that of working in a usu-
al position.’® It is because job description meaning that

lara hitkmedilmesi, isletmeler acisindan sikinti tegkil
edebilmektedir. Ote yandan Birlesik Krallik gibi bazi
iilkelerin uygulamasinda ise ¢aligana bulug bedeli nere-
deyse hi¢ verilmemekte, verilen bedel ise calisanin bir
maagini gecmeyecek niteliktedir. Nitekim 1977 tarih-
li Birlesik Krallik Patent Kanununun 39/(1). maddesi
geregince calisan, gerceklestirdigi hizmet bulusunun
ancak igverene “sira dis1 bir kar/outstanding benefit” ka-
zandirmasi durumunda bulus i¢in bir bedel almaya hak
kazanmir. Budurumise, ¢caliganlarin emeklerinin kargilik-
larimi tam elde edememeleri sebebiyle elestirilmektedir.
Halihazirda caliganin, hizmet bulugu iizerindeki bedel
hakkina y6nelik hem isveren/isletme hem de calisan
acisindan adalet ve hakkaniyeti saglayabilecek bir uygu-
lamanin oldugunu séylemek miimkiin degildir.

Mukayeseli hukuk kapsaminda calisanin hizmet bulu-
sunayonelik bedel hakkina iligkin Alman hukukunun da
degerlendirilmesi gerekmektedir. Buna gére Alman uy-
gulamasinda ¢aliganin bedel hakkim belirleyen iki temel
kriter mevcuttur; bulusun degeri ve katk: pay1 (zira bu-
lug bir serbest bulug olmayip caligan bulusu oldugundan
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the employer for which purposes employ the employee
and what opportunities provide for the employee, is im-
portant.

Courts in German may render compensation amount
between the hundreds and thousands Euro. It is fre-
quently seen in pharmaceutical industry that the com-
pensation amount is higher than one billion euro.”

It should be noted that the source of Turkish law regard-
ing the employee’s invention is German Law.* Basic
provisions such as division between service invention
and free invention or criteria of service invention be-
ing performance obligation and based substantially ex-
periences and activities of the company are same with
German practice.” According to the German law, the
employer is obliged to pay “a reasonable” compensation
to the employee if he decides to use the invention. Form
of payment and its amount is determined by an agree-
ment between the parties. If the parties do not agree, the
employer shall determine a compensation and offer it to
the employee. In case of disagreement between the par-
ties, they should file the dispute to the arbitrator whose
decision is not binding.?* If the parties do not agree on
the arbitrator’s decision, the dispute will be rendered by
the Court.

Pursuant to the Guideline which was published by the
Federal Ministry of Economics and Labour regarding
the remuneration of the employee’s invention, a com-
pensation determined in accordance with the value of
the invention and share factor of the employee is given
to the employee. We may say that the same criteria is ap-
plied for current Turkish practice.

On the other hand, there is a current debate in German
regarding a new regulation on employee’s invention as
the employers/companies are not satisfied with the pre-
sent regulation. According to the expected regulation,
the employer who admits employee’s invention as a ser-
vice invention must pay 750 Euro in the first stage. Fol-
lowing this, the employer is not obliged to apply for pat-
ent of the invention yet. Second payment will be done
by the employer as 2000 Euro after the employer has
used the invention for 31/2 years. In exceptional situa-
tions that the employer gains outstanding benefit from
the usage of the invention during 81/2 years, third pay-
ment will be done by the employer as a compensation in
the amount 5,000 to 60,000 Euro, or higher than this in
accordance with the features of the concrete case. Even

calisanin bulugtaki katkisi 6nem arz etmektedir)."” Cali-
sanin igyerindeki gorev ve pozisyonu da belirlenen mik-
tarda gerceklestirilecek indirimler acisindan énemlidir.
Mesela aragtirma pozisyonunda olan bir ¢alisanin bulug
bedelinde yapilacak indirim, siradan bir ¢caliganin bulug
bedelinde yapilacak indirimden fazladir.”® Ciinkii bura-
da isverenin, hangi amaclarla calisana hangi imkanlar
sagladig1 ve onu hangi pozisyonda calistirdigy, bir diger
ifadeyle calisanin ig tanimi 6nem arz etmektedir.

Almanya’da bulug bedeli olarak birkac yiiz ile birkac bin
Euro arasinda degisen miktarlarda bulus bedeline hiik-
medilebilmektedir. Ancak 6zellikle ila¢ sektoriinde bir
milyon eurodan fazla bedellere hitkmedilmesi de olduk-
ca sik goriilmektedir.”

Belirtmek gerekir ki calisan buluglarina iligkin Tiirk
mevzuatinin kaynak ve mengei, Alman uygulamasidir.*
Caligan bulugsunun hizmet bulusu ve serbest bulus ola-
rak ikiye ayrilmasy; hizmet bulusu kriterleri olarak is
akdi iligkisi cercevesinde gerceklestirilen veya biiyiik
oranda igyerinin deneyim ve imkanlarindan faydalani-
larak yapilan buluglar, Alman uygulamas1 kapsaminda
da hizmet bulusu olarak degerlendirilmektedir.?* Alman
uygulamasina gore igveren, ¢aliganin hizmet bulusunu
kullanmaya karar vermesinin akabinde, ¢alisana “ma-
kul” bir bedel 6demekle yiikiimliidiir. Odemenin sekli
ve miktari taraflarca yapilacak bir anlasma ile belirlenir.
Eger boyle bir anlagma yapilmazsa, isveren hizmet bulu-
suna iligkin bir miktar belirleyerek bunu caligana teklif
etmelidir. Taraflarin anlasgamamasi durumunda, karari
baglayici olmayacak sekilde hakeme bagvurmalar: gere-
kir>* Hakem karar iizerinde de anlagamazlarsa, uyus-
mazlik Mahkeme 6niine taginabilecektir.

Hizmet bulusundan dolayr calisanin hak kazanacag:
bedele iligkin, Alman Ekonomi ve Caligma Bakanlig1
tarafindan yayimlanan Kilavuz’da, bulugun degeri ve ¢a-
lisamin katkisi kriterlerine gére hesaplanacak tazminat,
bedel olarak calisana teslim edilir. Hali hazirdaki Tiirki-
ye uygulamasi acisindan da aymi kriterlerin esas alindi-
gim1 séylememiz miimkiindiir.

Ancak Almanya’da, mevcut uygulamanin 6zellikle igve-
renler acisindan ciddi bir kiilfet olusturmasi sebebiyle
yeni bir diizenlemenin getirilmesi glindemdedir. Bu dii-
zenlemeye gore hizmet bulusunu kabul eden igverenin
ilk agsamada 750 Euro 6deme yapmas1 gerekmektedir.
Bu agamadan sonra igverenin, ¢alisanin bulusu icin pa-
tent bagvurusunda bulunma zorunlulugu yoktur. Ikinci
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though this regulation has not been yet entried into
force, it is very important for the employers as it pro-
vides predictability. Especially this regulation will pro-
vide a predictable system for the companies by redress-
ing the balance between the money and time spent for
research and development works and paid amounts.**

B. Right to Remuneration in Turkish Law

Asitis mentioned above, pursuant to the paragraph 11 of
the article 115 of IPC, the Regulation which regulates the
remuneration scale of employee’s invention and arbitra-
tion proceedings was entried into force on 29.09.2017. It
should be stated that because right to demand remu-
neration is subject to both full ownership and partial
ownership of the employee’s invention, the employee
is paid for both full ownership and partial ownership of
the invention. Although it is mentioned in the article 2
of the Regulation with a headline “Scope” the expres-
sion “determination of the remuneration which will be
paid to the employees who own inventions”, pursuant
to the articles of IPC numbered 6769 which are men-
tioned above, in case that the employer claims partial
ownership of the employee’s invention, the invention is
transformed into free invention. Therefore it is not ac-
curate to see the remuneration scale exclusively related
to service invention.

1. Right to Remuneration in Case of Unlimited
Claim

The most significant right of the employee for service
invention is the right to demand reasonable remunera-
tion. There are regulations regarding the remuneration
both in IPC and the Regulation. It is stated in the para-
graph 6 of the article 115 of IPC that the employee de-
serves a reasonable remuneration for service invention.
In the paragraph 7 of the same article, it is highlighted
that invention value, position of the employee in the
company and share factor of the company in the service
invention criteria are considered while calculating the
remuneration of the employee.

It is regulated in the article 7 of the Regulation that the
employee is given “encouragement award” for his/her
service invention in addition to the remuneration. En-
couragement award is defined as “the amount which was
given to the employee in consideration of the application
for his/her invention in the case that the employer claims
full ownership of the invention” in the article 4 of the Reg-

6deme ise bulusun igveren tarafindan 31/2 y1l boyunca
fiilen kullanilmasinin akabinde 2000 Euro olarak ya-
pilmalidir. Eger s6z konusu bulusun 81/2 y1l boyunca
gerceklestirilen kullanimindan ¢ok yiiksek kar elde edil-
migse, {iciincii 6deme olarak ¢alisana 5,000 ila 60,000
arasinda ve hatta somut olaya gore daha fazla bir 6deme
yapilir. Her ne kadar bu sistem heniiz yiiriirliige girmis
olmasa da, isverenler acisindan 6ngoriilebilirligi sagla-
masi acisindan Snem arz etmektedir. Ozellikle belirli bir
alanda ar-ge calismasi yapmak icin harcanacak zaman
ve para ile 6denecek bedeller arasinda bir denge kuru-
larak sirketler acisindan daha 6ngoériilebilir bir sistem
ortaya konulmus olacaktir.*

B. Tiirk Hukukunda Calisanin Hizmet Bulusu
Uzerindeki Bedel Hakki

Yukarida da belirtildigi tizere, SMK’nin 115. maddesinin
11. fikrasinda yer alan atif uyarinca, ¢alisan bulusuna
iliskin bedel tarifesi ve tahkim usuliinii 6ngéren Yonet-
melik, 29 Eyliil 2017 tarihinde yiiriirliige girmistir. Be-
lirtmek gerekir ki bedel isteme hakki, hem tam hak talep
edilen hem de kismi hak talep edilen calisan buluglar:
icin 6ngoriildiigiinden, calisana 6denmek iizere tespit
edilecek bedel, hem hizmet bulusu hem de serbest bulus
icin gecerlidir. Her ne kadar Yonetmelik’in “Kapsam”
baghikll 2. maddesinde, “hizmet bulusu sahibi olan ca-
higanlara isverenlerce 6denecek bedelin tespiti” ifadesi
kullanilsa da, 6769 sayili SMK’nin yukarida izah edilen
maddeleri geregince igverenin kismi hak talebinde bu-
lunmas1 durumunda s6z konusu bulusun serbest bulus
sayilacag1 diizenlemesi dolayisiyla Yonetmelik’te yer
alan bedel tarifesini hizmet bulugsuna miinhasir gérmek
isabetli degildir.

1. isverenin Tam Hak Talebi Durumunda Calisa-
nin Bedel Hakki

Hizmet bulusunda ¢aliganin en temel hakk: kendisine
makul bir bedelin 6denmesini istemektir. Hem SMK’da
hem de Yonetmelik’te hizmet bulus bedeline iligkin dii-
zenlemeler yer almaktadir. SMK’nin 115. maddesinin 6.
fikrasinda, hizmet bulusu karsilig1 calisana makul bir
iicret 6denecegi belirtilmistir. Aym1 maddenin 7. fikra-
sinda ise bedelin hesaplanmasinda hizmet bulusunun
ekonomik olarak degerlendirilebilirligi, calisanin iglet-
medeki gorevi ve isletmenin bulusun gerceklestirilme-
sindeki payinin da dikkate alinacagi belirtilmektedir.

Yonetmeligin 7. maddesinde, bulusundan dolay1 caliga-
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ulation. Encouragement award must not be lower than
the net minimum wage. In other terms, although a mini-
mum limit for encouragement award is determined,
there is not a maximum limit for it. The encouragement
award regulated in the Regulation is different from the
remuneration given to the employee for service inven-
tion.

First of all it should be mentioned that the parties may
make an agreement regarding the remuneration in case
of service invention. It is clearly specified in the article 11
of the Regulation that the remuneration and method of
payment can be determined with an agreement or simi-
lar legal relationship made between the employee and
employer following the employer’s claim of full or par-
tial ownership of the employee’s invention. However, if
the parties cannot agree on the remuneration of service
invention, the remuneration will be determined in ac-
cordance with the method prescribed in the article 10 of
the Regulation within the framework of the principles

na bedel 6denmesinin yani sira bir tesvik 6diilil verile-
cegi diizenlenmektedir. Tegvik 6diilii Yonetmelik’in 4.
maddesinde, “igverenin tam hak sahipligi talep etmesi
durumunda, ¢caligana bulugu hakkinda yapilacak bagvu-
ru karsiliginda verilen meblag” olarak tanmimlanmakta-
dir. Tegvik 6diilii, net asgari {icret miktarindan az ola-
maz. Bir diger ifadeyle calisana yapilacak tesvik 6diilii
icin bir alt sinir belirlenmis olmakla birlikte herhangi
bir {ist stmir konulmug degildir. Yonetmelik’te diizen-
lenen tesvik 6diilii, hizmet bulusundan dolay1 ¢alisana
o6denmesi gereken bedelden farklidir.

Oncelikle belirtmek gerekir ki bir hizmet bulusu s6z
konusu oldugunda, bedele iligkin taraflar arasinda an-
lasma yapilmasi miimkiindiir. Nitekim Yonetmelik’in
11. maddesinde agik bir sekilde, bedel ve 6deme seklinin
igverenin, hizmet bulusuna iligkin tam veya kismi hak
talebinde bulunmasini takiben igveren ile ¢alisan ara-
sinda imzalanan s6zlesme veya benzeri bir hukuk iligki-
si hitkiimlerince belirlenebilecegi hitkme baglanmigstir.
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stated in the article 10 of the Regulation. According to
this method, remuneration of service invention is de-
termined by multiplying income gained from the inven-
tion to coefficient rates within the chart in article 21/3
of the Regulation with respect to the invention groups
specified in the article 20 of the Regulation. Determina-
tion of remuneration in accordance with the said calcu-
lation method, the company’s income gained from the
invention should be firstly determined,* and secondly
group of the invention should be determined. For a fair
payment to the employee, employees who make service
invention are divided into certain groups. In this way,
an accurate and fair distinction is provided between
the employee who works in the research and develop-
ment department and the employee whose position in
the company is not related to the invention but he/she
makes invention by undertaking a mission per se. Pur-
suant to the article 20 of the Regulation, service inven-
tion is divided into three groups in accordance with in-
vention value, position of the employee in the company
and share factor of the company in the service invention;

Ancak taraflar arasinda anlagma saglanamadigi takdirde
hizmet bulug bedeli, Kanun’da ve Yonetmelik’te belirti-
len kriterler cercevesinde Yonetmelik’in 10. maddesin-
deyeralan hesaplama yontemine gore tespit edilecektir.
Buna gore bedelin miktari, bulustan elde edilen kazang
ile 20. maddenin birinci fikrasina gére bulusun ait oldu-
gu gruplar esas alinarak 21. maddenin ti¢iincii fikrasin-
daki tabloda verilen katsayilar carpilarak bulunur. Bu
hesaplama yontemine gére bulus bedelinin belirlenme-
si icin &ncelikle igletmenin bulusu kullanmak suretiyle
elde ettigi kazancin tespit edilmesi,?* akabinde bulusun
hangi gruba girdiginin belirlenmesi gerekmektedir. Ca-
lisana hakkaniyetli bir 5deme yapilmasini saglamak icin
hizmet bulusuna iligkin ¢aliganlar belirli gruplara ayril-
mugtir. Béylece is gorme edimi ar-ge olan bir calisan ile is
gorme edimi olmadigi halde kendiliginden bir gorev iist-
lenerek bulus gerceklestiren ¢alisanin hak kazanacag:
bedel arasinda isabetli olarak farklilik olusturulmustur.
Bu kapsamda Yonetmelik’in 20. maddesine gore hizmet
bulusu, bulus sahibi ¢aliganin isletmedeki gorevi, islet-
menin hizmet bulusunun gerceklestirilmesindeki katki-
st ve calisanin hizmet bulusunu gerceklestirdigi duruma
gore li¢ gruba ayrilir;
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Group 1: Inventions which are not directly related to
employment position of the employee within the com-
pany and which are made without any shares of the com-

pany.

Group 2: Inventions which are not directly related to
employment position of the employee within the com-
pany but made for solution of the problems determined
by the company or which are made with share of the
company.

Group 3: Inventions which are directly related to the
employment position within the company and which
are made with the full share of the company.

Following the determination of the group of invention,
remuneration of service invention is obtained by mul-
tiplying coefficient rates placed in the chart below with
the income gained from the invention;

1. Grup: Isletmedeki gorev alanina dogrudan girmeyen
konularda ¢aliganin kendi kendine {istlendigi bir gérev
vesilesiyle ve bulusun gerceklestirilmesine isletmenin
katkisinin olmadig1 durumda gerceklestirilen buluglar.

2. Grup: Isletmedeki gorevlendirmenin dogrudan ne-
den olmadig ancak isletme tarafindan tespit edilen ih-
tiyacin giderilmesi veya sorunlarin ¢éziimii i¢in gercek-
lestirilen veya bulusun gerceklestirilmesine isletmenin
katkisinin oldugu buluslar.

3. Grup: isletmede verilen gorevlendirmenin dogrudan
neden oldugu ve bulusun gerceklestirilmesine isletme-
nin tam katkisinin oldugu durumda gerceklestirilen bu-
luglar.

Bulusun hangi gruba ait oldugu tespit edildikten sonra
asagidaki tabloda yer alan katsay1 oranlari ile carpilarak
hizmet bulus bedeli tespit edilir;

INCOME GAINED FROM THE INVENTION (“THE INCOME”)
BULUSTAN ELDE EDILEN KAZANCIN NET ASGARI UCRET MIKTARININ

Coefficient
for the part by
5000 to 10000

times of the

income

5.000ile
10.000 kat
arasindaki
miktar icin

katsayi

Coefficient
for the part by
1000 to 5000
times of the
income

1.000ile 5.000
kati arasindaki
miktar icin
katsayi

Coefficient
for the part by

1000 times of

Invention’s :
the income

Group

Bulusun
Ait Oldugu
Grup

1.000 katina
kadarki
béliimii icin
katsayi

1.Grup

2.Grup

3.Grup

However in case that the determined remuneration is
higher than 150.000 times of net minimum wage, the
employer is not obliged pay the exceeding amount. It is
worth mentioning that the employer’s obligation to pay
the remuneration remains during the patent time.>

To illustrate how to calculate the remuneration in ac-
cordance with above-mentioned method, an example
is provided in the Regulation. Let’s assume that an in-

Coefficient
for the part
by 100.000 to
150.000 times
of the income

100.000 ile
150.000 kat
arasindaki
miktar icin
katsayi

Coefficient

for the part
by 50.000 to
100.000 times
of the income

50.000ile
100.000 kati
arasindaki
miktar icin
katsayi

Coefficient
for the part
by 25.000 to
50.000 times
of the income

25.000ile
50.000 kati
arasindaki
miktar icin
katsay!

Coefficient
for the part
by 10.000 to
25.000 times
of the income

10.000le
25.000 kat
arasindaki
miktar icin
katsay!

Ancak tespit edilen bedelin, asgari iicretin 150.000 kati-
n1 agmas1 durumunda, igverenin asan kismi 6deme yii-
kiimliiliigti yoktur. Belirtmek gerekir ki isverenin bu be-
deli 6deme yiiktimliiliigii, patent siiresi boyunca devam
etmektedir.”®

Ornek teskil etmesi bakimindan Yonetmelik’te bu hesa-
bin nasil yapilacagi da gosterilmistir. Buna gore is maki-
neleri iireten bir isletmede satig fiyat1 1000 TL olan bir

GSI 127




N- 3> 7T

e

vention regarding a product which is sold by TRY 1000
within a company producing machines has a share of
TRY 10 in the sold product and that 1 million products
including this invention were sold. In calculation of the
income gained from the invention, 1 million which is the
sales volume of the products is multiplied with 10 TRY
which is share of invention to the product (10 TRY x 1
million sales volume). The amount obtained from this
calculation method is 10 million TRY, which is consid-
ered as the income gained from the invention.

In case that an employee who works in the research and
development department within a company producing
machines makes an invention within the framework of
the employer’s instructions, remuneration of the em-
ployee is calculated as shown below for the year that net
minimum wage is 1400 TRY and the income gained from
the invention is 10 million TRY:

a) Firstly third group is determined as the service inven-
tion group for above mentioned example.

b) Secondly coefficient rates are determined for the
income gained from the invention with net minimum

wage as follows:

¢ Coefficient is 0,0020 for the part 1.400.000 TRY which
is1000 times of the net minimum wage.

¢ Coefficient is 0,0015 for the part 5.600.000 TRY which
is1000 to 5000 times of net minimum wage.

¢ Coefficient is 0,0012 for the part 3.000.000 TRY which
is 5000 to 10000 times of net minimum wage.

The remuneration calculated by using these coefficients
is as follows:

¢ 1.400.000 TRY times 0,0020: 2.800 TRY

¢ 5.600.000 TRY times 0,0015: 8400 TRY

¢ 3.000.000 TRY times 0,0012: 3.600 TRY
INTOTAL:14.800 TRY.

This calculation method which has entried into force
with the Regulation aims to provide balance between

the parties in case of service invention. This regulation
is particularly important for the companies/employers

iiriin icin bulugun, iiriiniin satis fiyatina katkisinin 10 TL
oldugunu ve bulusu iceren iiriinlerden 1 milyon adet sa-
tisin gerceklestigini varsayalim. Bulustan elde edilen ka-
zancin hesaplanmasinda; iiriiniin satig fiyat: olan 1000
TL yerine bulusun, {iriiniin satig fiyatina katkisi olan 10
TL ile satilan iiriin adedi ¢arpilarak (10 TL X 1 milyon
adet) bulunan miktar esas alinir. Bulug konusu {iriiniin
satisindan elde edilen kazang, 10 milyon TL olarak he-
saplanir.

Is makineleri iireten bir isletmede aragtirma ve gelistir-
me boliimiinde calisan bir mithendisin isveren tarafin-
dan verilen talimatlar dogrultusunda bir bulus gercek-
lestirdigi durumda, net asgari iicretin 1.400 TL oldugu
yil icin, bulustan elde edilen kazancin 10 milyon TL ol-
masi halinde, ¢alisana 6denecek bedel agagidaki sekilde
hesaplanir:

a) Oncelikli olarak hizmet bulusunun ait oldugu grup ve-
rilen 6rnek icin ficiincii grup olarak belirlenir.

b) Daha sonra bulustan elde edilen kazancin net asgari
ticretin miktarinin

¢ 1.000 katina kadar olan 1.400.000 TL’ye kadarki bolii-
mil icin; 0,0020

¢ 1.000 kat1 ile 5.000 kat1 arasindaki 5.600.000 TL’lik bo-
liim icin; 0,0015

¢ 5.000 Kkat1 ile 10.000 kat1 arasindaki 3.000.000 TL’lik
boliim i¢in; 0,0012

katsayilar1 belirlenecektir. Bu katsayilar kullanilarak
hesaplanan 6denecek bedel agagidaki gibidir.

¢ 1.400.000TL’lik kazancin 0,0020 kat1: 2.800 TL

¢ 5.600.000TL’lik kazancin 0,0015 kati: 8.400 TL

¢ 3.000.000TL’lik kazancin 0,0012 kat1: 3.600 TL
TOPLAM: 14.800 TL/dir.

Yonetmelik’'in yayinlanmas: ile yiiriirliige giren bu he-
saplama metodu, hizmet bulusu durumunda taraflar
arasinda denge kurmay1 amaclamaktadir. Ozellikle ¢ali-
sana 6denecek bedelin 6ngoriilebilir olmasini saglayan

bu diizenlemenin igletmeler/igverenler acisindan énem
tasidigy muhakkaktir. Ancak Yonetmelik’in daha yeni
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as it provides predictability of remuneration of service
invention. However it will be seen in time how the prac-
tice regarding remuneration of service invention will
develop as the Regulation has newly entried into force.

2. Right to Remuneration in Case of Limited
Claim

It is stated in the article 8 of the Regulation in parallel
with IPC numbered 6769 that the service invention is
transformed into free invention in case that the em-
ployer claims partial ownership of the invention but the
employee’s right to demand remuneration remains pro-
portionally with the partial ownership. The employer
obtains a non-exclusive right of utilization on the inven-
tion partial ownership claimed.?® In another term, al-
though service invention is transformed into free inven-
tion by the employer’s claim of partial ownership of the
invention, right of the employer to utilize the invention
in return for reasonable remuneration to be paid to the

yiriirliige girmesi hasebiyle hizmet bulug bedeline ilis-
kin uygulamanin nasil gelisecegi zamanla goriilecektir.

2. isverenin Kismi Hak Talebi Durumunda Cali-
sanin Bedel Hakka

Yonetmelik’in 8. maddesi, 6769 sayili SMK ile paralel bir
diizenlemeye yer vermek suretiyle igverenin, caliganin
hizmet bulusu {izerinde kismi hak talep etmesi durumun-
da bulugsun serbest bulus niteligi kazanacagini, ancak ta-
lep edilen kismi hakla orantili olarak ¢calisanin bedel iste-
me hakkinin dogacag belirtilmistir. Igverenin, caligamin
hizmet bulusu {izerinde kismi hak talep etmesi durumun-
da, inhisari olmayan bir kullanim hakki s6z konusu olur.?
Bir bagka ifadeyle kismi hak ile birlikte hizmet bulusu ser-
best bulus niteligi kazansa da, isverenin ¢alisana uygun
bir bedel verme karsiiginda bu bulusu kullanma hakk:
sona ermez. Isverenin kullanim hakki 6769 sayili SMK’ya
dayandigindan caligan tarafindan bu hakkin siirlandiril-
masi ve kaldirilmasi miimkiin degildir.?”

GSI129




N- 33> 7T

employee does not end. Because utilization right of the
employer is based on the IPC numbered 6769, this right
cannot be limited or inhibited by the employee.?”

Pursuant to the article 11 of the Regulation, the remu-
neration and method of payment can be determined
with an agreement or similar legal relationship made
between the employee and employer following the
employer’s claim of full or partial ownership of the

Yonetmelik’in 11. maddesi geregince igverenin, calisanin
hizmet bulusu iizerinde kismi hak talep etmesi duru-
munda, hak talebinde bulunmasim takiben igveren ile
calisan arasinda imzalanan sézlesme veya benzeri bir
hukuk iligkisi ¢cercevesinde bulugun kullanimina iligkin
bedel ve 6deme tarifesi belirlenmelidir. Bedelin hesap-
lanmas: icin Yonetmelik’te 6ngoriilen ve yukarida izah
edilen yontem kullanilacak olmakla birlikte, isveren ta-
rafindan kismi hakka dayali kullanim talep edildiginde

15 Canbolat, p. 257.

16 Jiirgen Meier/Thure Schubert/Hans-Rainer
Jaenichen, “Employee’s Invention Remuneration
-Money (fJor Nothing”, Vossius Avukatlik Ortaklig,
http://www.vossiusandpartner.com/pdffpdf_58.pdf
(Last Access: 20.12.2017).

17 Meier/Schubert/Jaenichen, p. 7.

18 Meier/Schubert/Jaenichen, p. 8.

19 Meier/Schubert/Jaenichen, p. 8.

20 Eda Cataklar, “Sinai Miilkiyet Kanunu ile

21Cataklar, p. 425.

Calisanlarin Tasarimlari ve Buluslari Uzerindeki Hak
Sahipligi Sisteminde Yapilan Degisiklikler”,

Sinai Millkiyet Kanunu Sempozyumu, Ed. Feyzan Hayal
Sehirali Celik, Ankara 2017, p. 420.

22 Meier/Schubert/Jaenichen, p.7.

23 Meier/Schubert/Jaenichen, p. 9.

24 Erdem Ozdemir, Calisan Buluslarinda Ne
Degisti: Soru ve Cevaplarla Bedel Odeme Zorunlulugu,
02.10.2017, https://tr.linkedin.com/pulse/calisan-

buluslarinda-ne-degisti-soru-ve-cevaplarla-bedel-
ozdemir (Last Access: 03.01.2018).

25 Itis stated in the paragraph 1of the article 23 of
the Regulation that: “The period which is the basis
in calculating the remuneration ends in parallel with
protection due of patent.”

26 Giines, p. 15-16.

27 Sarac, p. 272.

28 Canbolat, p. 237.

ARTICLETTER|SUMMER 2018



employee’s invention. Although the method which is
mentioned above will be used for calculation of remu-
neration in case of full ownership of service invention,
it is not stated how to calculate remuneration in case
that the employer claims partial ownership of the inven-
tion. In other terms, it is ambiguous how the method
of calculation in case of claim of full ownership will be
implemented if the employer claims partial ownership.
In academic studies, it is argued that the maximum limit
of remuneration in case of partial ownership can be as
much as the amount that is paid for non-exclusive li-
cence.”® Remuneration right of the employee in case of
partial ownership of the employer is still unclear within
the framework of the provisions of the Regulation.

IV. CONCLUSION

Together with the technological and scientific develop-
ments, each invention providing an inventive step is be-
coming more and more valuable. Most of inventions in
such a sophisticated technology world are made within
the framework of a company’s activities. This situation
may cause that the real inventor of that invention can-
not benefit from it while the company makes profit a lot.
All developed countries try to solve this problem by the
current regulations regarding the employee’s invention.
As it is in previous regulations, IPC which was entried
into force on 10.01.2017 contains provisions about em-
ployee’s invention. Pursuant to these provisions, there
are two types of employee’s invention, which are service
invention and free invention. The main problem of both
invention type is how to determine the remuneration of
the employee for the invention. Although there is not a
serious controversy for free invention, remuneration
right of the employee for service invention, which is a
very controversial issue of modern law, is differently
regulated in the countries’ legal systems. By the Regula-

nasil bir hesaplama yapilacagi belirtilmemistir. Bir diger
ifadeyle isveren tarafindan hizmet bulusu iizerinde tam
hak talep edildiginde yapilacak hesaplamanin, isveren
tarafindan kismi hakka dayali kullanim talep edildigin-
de nasil yapilacags muglaktir. Doktrinde, hizmet bulu-
su lizerinde kismi hak talep edilmesi durumunda iist
limitin, inhisari olmayan lisansta 6denecek bedel oldu-
gu vurgulanmaktadir.?® Yine de Yonetmelik hiikiimleri
kapsaminda igverenin hizmet bulusu {izerinde kismi
hak talep etmesi durumunda calisanin talep edecegi be-
del miktarinin belirsiz oldugu goriilmektedir.

IV. SONUC

Teknolojik gelisme ve bilimin ilerlemesi ile birlikte bili-
min bilinen durumuna katk: sunabilecek her bulus daha
fazla deger kazanmigtir. Ancak oldukca komplike bir
yap1 arz eden teknoloji diinyasinda gerceklestirilen bu-
luglar, cogu zaman bir igletmenin faaliyeti kapsaminda
gerceklesmektedir. Bu durum ise, séz konusu bulus iize-
rinden igletme kar ederken bulusun gercek sahibi ¢aliga-
nin faydalanamamasi durumunu kargimiza ¢ikarabilir.
Tiim gelismis tilkelerde mevcut ¢aligan buluglarina ilis-
kin diizenlemelerle bu sorunun 6niinde gecilmesi amac-
lanmaktadir. Daha 6nce mevcut diizenlemelerde oldugu
gibi 10 Ocak 2017’de yiiriirliige giren SMK kapsaminda
da calisan buluglarina iligkin hiikiimlere yer verilmistir.
Buna gore calisan buluslar: hizmet bulusu ve serbest bu-
lus olmak {izere ikiye ayrilmaktadir. Her iki bulug tiirii
acisindan da karsilagilabilecek en temel problem cali-
sanin bedel hakkinin nasil belirlenecegidir. Serbest bu-
lus acisindan c¢ok tartisma olmamakla beraber, modern
hukukun oldukea tartismali konularindan olan hizmet
bulusu dolayisiyla caliganin bedel hakki meselesi, iilke-
lerin hukuk diizenlerinde mubhtelif sekillerde ¢6ziilebil-
mektedir. Tiirkiye uygulamasi ise 29 Eyliil 2017 tarihin-
de yiiriirliige giren Yonetmelik ile calisgan buluslarina

15 Canbolat, s. 257.

16 Jiirgen Meier/Thure Schubert/Hans-Rainer
Jaenichen, “Employee’s Invention Remuneration

- Money (f)or Nothing”, Vossius Avukatlik Ortaklig,
http://www.vossiusandpartner.com/pdffpdf_b8.pdf
(Erisim Tarihi: 20.12.2017).

17 Meier/Schubert/Jaenichen, s. 7.

18 Meier/Schubert/Jaenichen, s. 8.

19 Meier/Schubert/Jaenichen, s. 8.

20 Eda Cataklar, “Sinai Milkiyet Kanunu ile

Calisanlarin Tasarimlari ve Buluslar Uzerindeki Hak
Sahipligi Sisteminde Yapilan Degisiklikler”, Sinai
Milkiyet Kanunu Sempozyumu, Ed. Feyzan Hayal
Sehirali Celik Ankara 2017, s. 420.

21 Gataklar, s. 425.

22 Meier/Schubert/Jaenichen, s.7.

23 Meier/Schubert/Jaenichen, s. 9.

24 Erdem Ozdemir, Calisan Buluslarinda Ne

Degisti: Soru ve Cevaplarla Bedel Odeme Zorunlulugu,

02.10.2017, https://tr.linkedin.com/pulse/calisan-

buluslarinda-ne-degisti-soru-ve-cevaplarla-bedel-
ozdemir (Erisim Tarihi: 03.01.2018).

25 Yonetmelik'in 23. maddesinin 1. fikrast;

“Bedelin hesaplanmasinda esas alinan siire,

kural olarak patent hakkinin sona ermesiyle son bulur”
seklindeki hukmii havidir.

26 Giines, s. 15-16.

27 Sarag, s. 272.

28 Canbolat, s. 237.
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tion which was entried into force on 29.09.2017, a new
method of calculation regarding the employee’s inven-
tions has come into Turkish legal practice. It should be
noted that regulating the calculation method is accurate
for commercial predictability from the point of compa-
nies. How the provisions of the Regulation are imple-
mented will be seen over time. In this study, employee’s
invention issue is shortly explained with a focus on the
employee’s remuneration right. With development of
Turkish legal practice regarding the issue, new studies
will be taken place and the balance will be redressed,
which does not infringe the employee’s right of remu-
neration in addition to providing a just system that does
not cause the companies/employers hesitate to focus on
research and development works. B

BIBLIOGRAPHY

Eda Cataklar, “Sinai Mulkiyet Kanunu ile Calisanlarin Tasarimlari ve Buluslari
Uzerindeki Hak Sahipligi Sisteminde Yapilan Degisiklikler”, Sinai Milkiyet Kanunu
Sempozyumu, Ed. Feyzan Hayal Sehirali Celik, Ankara 2017.

ServiBayraktar, isci Buluslar, Yiksek Lisans Tezi, Gazi Universitesi Sosyal
Bilimler Enstittisti Ozel Hukuk Anabilim Dali Is ve Sosyal Giivenlik Hukuku Bilim Dali,
Ankara, 2013

Talat Canbolat, isci Buluslari, istanbul 2007

ilhami Giines, “Tiirk Patent Hukuku Uygulamasinda isci (Hizmet) Buluslar,

Serbest Bulus Kavrami ve Karsilastirmali Hukuk”, Ankara Barosu Dergisi,
http://www.ankarabarosu.org.tr/siteler/ankarabarosu/frmmakale/2010-2/2.pdf
(Last Access: 13.11.2017)

Turgut Oz, “Tirk Patent Hukukunda Calisanlarin Buluslart”, Prof. Dr. M. ilhan
Ulusan'a Armagan, Vol. lll, Ankara 2016

Erdem Ozdemir, Calisan Buluslarinda Ne Degisti: Soru ve Cevaplarla Bedel Odeme
Zorunlulugu, 02.10.2017, https://tr.linkedin.com/pulse/calisan-buluslarinda-ne-
degisti-soru-ve-cevaplarla-bedel-6zdemir (Access Date: 03.01.2018)

Jiirgen Meier, Thure Schubert, Hans-Rainer Jaenichen, “Employee’s Invention
Remuneration - Money (f)or Nothing?”, Vossius Avukatlik Ortakhig,
http://www.vossiusandpartner.com/pdf/pdf_58.pdf (Last Access: 20.12.2017)

Tahir Sarag, “Calisanlar Tarafindan Gergeklestirilen Buluslarda Patent Kime

Verilecektir”, Sileyman Demirel Universitesi iktisadi ve idari Bilimler Fakiiltesi Dergisi,

Vol. I, Isparta 2004, S. 2

iligkin bir hesaplama yéntemi getirmektedir. Belirtmek
gerekir ki boyle bir hesaplama y6nteminin getirilmesi,
isletmeler acisindan ticari 6ngoriilebilirlik saglamasi
hasebiyle isabetlidir. Ancak Yonetmelik hiikiimlerinin
nasil bir uygulama getirecegi zamanla goriilecektir. Bu
calismamizda, kisaca ¢aligan bulusu meselesi ele alina-
rak calisanin bedel hakki iizerine yogunlagilmistir. Ko-
nuyla ilgili Tiirk uygulamasi gelistikce bu alanda daha
kapsaml caligmalar yapilarak ¢alisanin bedel hakkina
tecaviiz etmeyen ve ayn1 zamanda igletmeleri/isveren-
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