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Current Regulations on
Civil UAV Usage in Turkey

Tiirkiye'de Sivil IHA Kullanim
Hakkinda Guncel Duizenlemeler

ABSTRACT

Unmanned Aerial Vehicle (“UAV”) are divided
into two categories as civil and military. This
article aims to provide general information re-
garding civil UAV usage in Turkey. Article 144 of
the Turkish Civil Aviation Act (“TCAA”)' num-
bered 2920 which has been published on the
19.10.1983 dated and 18196 numbered Official
Gazette has been amended by the Article 33
of the Executive Order regarding the regula-
tions with respect to the State of Emergency
dated 01.09.2016 and numbered 674 (“EQ”).2
Various provisions about the usage of the civil
UAV are regulated into the Unmanned Aerial
Vehicle Systems Instruction (“Instruction”)
that is supervised by the Directorate General
of Civil Aviation (“DGCA”) on 22.06.2016. The
purpose of these regulations is herein to pre-
vent crimes, in which oblige persons who use
UAV to record and to register. However, due to
nulla crimen sine lege which is the principle of
legality and crime and punishment cannot be
regulated by the administration, legal charac-
ter of the respected regulations is somehow
controversial.

KEYWORDS: Unmanned Aerial Vehicle, Prin-
ciple of Legality, Unmanned Aerial Vehicle Sys-
tems

OZET .

Insansizhava araci (“IHA”) sivil ve askeri olmak
Uzere ikiye ayriimaktadir. Bu makale, Turkiyede
sivil IHA kullanimina iliskin olarak genel cerce-
vede bilgi vermek adina yazilmistir. 01.09.2016
tarihli 674 sayili Olaganustt Hal Kapsaminda
Baz Diizenlemeler Yapilmasi Hakkinda Kanun
Hikmunde Kararnamenin (“KHK™)' 33. mad-
desi ile 19.10.1983 tarihli ve 18196 sayili Resmi
Gazetede yayimlanan 2920 sayili Turk Sivil
Havacilik Kanununun (“TSHK”)? IHAlara iliskin
144, maddesi yeniden dizenlenmistir. Ayrica
Sivil Havacilik Genel Mudurlugt (“SHGM”) ta-
rafindan 22.06.2016 tarihinde cikarilan Insansiz
Hava Araci Sistemleri Talimatnin (“Talimat”)
ile de sivil IHA kullanimina iliskin olarak cesitli
duizenlemelere yer verilmistir. I[HA kullanacak
kisilere tescil ve kayit zorunlulugu getiren bu
duzenlemeler ile suc islenmelerinin 6niine ge-
cilmek amaclanmistir. Bununla birlikte, sucta
ve cezada kanunilik ilkesi geregince, idarenin
duizenleyici islemleri ile suc ve ceza konulama-
yacagindan bahisle sdz konusu dtizenlemelerin
hukuki niteligi tartisiimaktadir.

ANAHTAR KELiMELER: Insansiz Hava
Araci, Kanunilik llkesi, Insansiz Hava Araci Sis-
temleri
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I. INTRODUCTION

HE NUMBER OF THE UAVS HAS BEING INCREASED
rin line with the technology developments.
Unmanned aerial vehicle systems (“UAVS”)
which has been used mainly in the military
field since the 1970’s, these vehicles attracted
the attention of the civil sector due to its many

advantages. For example, there is no loss of life, low
operating costs, capability to provide long term intel-
ligence, the exploration and surveillance in the air, and
started to being promoted in other various fields. The
intended purpose of UAVS ranges from the agriculture
to energy, from the cinema sector to advertising sector,
from the preservation of natural life to postal and cargo
transportation, from mining to urban planning. For that
reason all these equipments led and will lead to many
problems as well as these advantages.® In this context,
regulations related to crime and punishment regarding
the usage of UAV and UAVS shall be made. Whether it
is possible to make these regulations is being debated in
line with the principle of legality. The principle of legal-
ity with respect to crime and punishment is one of the
most fundamental principles of the modern criminal
law. Literature has different views as well as there are
different precedents of the Constitional Court related to
whether itis a violation of the principle of legality for au-
thorities to regulate crime and punishment through its
regulatory procedures.* Under this discussions, TCAA
is amended by the Article 33 of the EO and re-regula-
tions are made regarding imposing administrative fine
to persons who does not register their unmanned aerial
vehicles within the designated time period, makes false
statements during the registration or flies unmanned
aerial vehicles contrary to the rules that are deter-
mined.’ In this context, UAV will be defined with the
substantive elements as a basis. Then, the recording and
registration requirements will be explored. The context
of the flight permits, airworthiness and no-fly zones is
to be determined. By doing so, nulla crimen sine lege,
and the consequences of this principle in restricting the
administration making regulations and the approach of
the Constitutional Court are inspected below.

Il. CIVIL UAV
A. What is UAV?

From a technical aspect, UAV is a common and general
term for air vehicles which are managed by autonomous

1. GiRIS

EKNOLOJI iLERLEDIKCE IHA’LARIN SAYISI GUN GEC-

tikge artmgtir. Insan kaybinin olmamast, is-

letim maliyetinin diisiik olmasi, havada uzun

siireli istihbarat-Kesif ve G6zetleme imkani

saglamasi gibi pek cok avantajlar1 sebebiy-

le 1970°li yillardan itibaren agirlikhi olarak
askeri alanda kullanilagelen IHA sistemleri (“THAS™),
son yillarda sivil sektoriin de dikkatini cekmis ve bircok
alanda kullanilmaya baglanmigtir. Tarimdan enerjiye,
sinema sektoriinden reklam sektoriine, dogal hayatin
korunmasindan posta ve kargo tagimaciligina, madenci-
likten sehir planlamaciligina uzanan genis bir yelpazede
kullanim potansiyeli olan THAS, sagladig1 bu avantajlara
paralel olarak bir¢ok sorunu da beraberinde getirmistir/
getirecektir.® Bu baglamda, sivil IHA ve IHAS kullanimi-
na bagh suc ve cezaya iligkin diizenlemelerin yapilma-
di1 gerekmektedir. Kanunilik ilkesi dogrultusunda sz
konusu diizenlemelerin yapilip yapilamayacagi hususu
tartismalidir. Su¢ ve cezada kanunilik ilkesi modern
ceza hukukunun en temel ilkelerinden biridir. Bununla
birlikte, yiiriitme organinin diizenleyici islemleriyle su¢
ve ceza ihdas edilmesinin kanunilik ilkesini ihlal edip
etmedigi konusunda Anayasa Mahkemesi'nin farkl ka-
rarlar1 oldugu gibi doktrinde de farkli goriisler bulun-
maktadir.* KHK’nin 33. maddesi ile TSHK'da degisiklik
yapilmak suretiyle insansiz hava araclarini siiresi icinde
kaydettirmeyenlere, kayit sirasinda gercege aykir1 be-
yanda bulunanlara veya belirlenen kurallara aykir: ola-
rak insansiz hava araci ucuran Kkisilere idari para cezasi
verilmesine iligkin yeniden diizenleme yapilmistir.’ Bu
kapsamda calismamizda 6ncelikle olarak THA tamimla-
nacak ve unsurlarina deginilecektir. Ardindan kayit ve
tescil zorunlulugundan bahsedilecektir. Ucgus izinleri,
ucusa elveriglilik ve ugusa yasak bolgeler hakkinda bilgi
verilecektir. Sonrasinda sugcta ve cezada kanunilik ilke-
sine, bu ilkenin idareye diizenleme yasag1 getirme boyu-
tuna ve 2016 yili sonrasinda Anayasa Mahkemesi'nin bu
ilkeye yaklagimina yer verilmigtir.

II. SiViL iHA
A. iHA nedir?

Teknik anlamda IHA; uzaktan kumanda, otomatik pilot
veya seyriisefer cihazi ya da bir bilisim sistemi vasita-
styla otonom veya yapay zeka ile yonetilen, icinde veya
iizerinde herhangi bir insan/ugus personeli/miirette-
bat olmaksizin havalanabilen ve havada seyredebilen/
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or artificial intelligence via a remote control, an autopi-
lot or a navigational instrument or an information sys-
tem which are able to take off and be airborne without
any human / flight personnel / crew on or in it.® Accord-
ing to another definition, UAV’s are vehicles monitored
without human beings, and can be driven via a remote
control or self-maneuvered or both, are able to be load-
ed and unloaded These new unmanned vehicles which
is mostly known just as “UAV” during the development
period has recently called as “UAVS” so the term of UAV
only corresponds the aircraft platform and not the en-
tire system that flies it.” UAVs are defined as “an aircraft
operated as a component of the UAVS, capable of conti-
nous flight through aerodynamic forces and can be flied or
airborne via plan of an UAV pilot from a distance without
presence of a pilot on it.” In paragraph j of Article 4 of the
Instruction. UAVS is defined as “all of the individual sys-
tem elements which are required for flight such as “UAV
and control station, command and control data link, take
off and landing system.” in paragraph k of Article 4 of the
Instruction.

kalabilen hava araclarina verilen genel ve ortak addir.®
Bagka bir tanima gore de IHA'lar en basit tabirle icinde
insan olmayan, uzaktan kumanda ile yonlendirilebilen
veya otonom olarak kendisini yonlendiren ya da her
ikisi bir arada isleyebilen, faydal yiikleri ana gévdesine
yiiklenip ¢ikarabilen ve gorev sonunda geri dénerek inig
yapabilen araclardir. Gelisim siirecinde ¢oklukla sade-
ce “IHA” ifadesi ile bilinen bu yeni insansiz araglar i¢in
yakin zamanda THAS ifadesi kullamlmaya baglanmustir.
Bunun nedeni, THA ifadesinin sadece ugak platformunu
ima etmesi ve onu uguran sistemin tamaminin kargilan-
mamasidir.” Talimatin 4. maddesinin j bendinde THA’lar
“IHAS’tn bir bileseni olarak isletilen, aerodinamik kuv-
vetler araciligiyla stirekli ucus yapma yeteneginde olan,
iizerinde pilot bulunmaksizin uzaktan IHA pilotu ta-
rafindan planlanarak ugurulan ya da havada kalabilen
hava aracr” olarak tanimlanmigtir. THAS ise Talimat'in
4. maddesinin k bendinde “IHA ile kontrol istasyonu, ko-
muta ve kontrol veri bagi, kalkig ve inis sistemi gibi ugu-
sun saglanmast igin gerekli olan, birbirinden ayr1 sistem
elemanlarinn biitiinti” olarak tanimlanmgtir.
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Under Article 5 titled “Classification” of the Instruction,
the UAVs are separated into 4 (four) separate classes
with reference to take-off weights.

» UAVO: UAVs with a maximum take off weight is be-
tween 500 (five hundred) grams (inclusive) and 4 (four)
kilograms.

» UAV1: UAVs with a maximum take of weight between
4 (four) kilograms (inclusive) and 25 (twenty five) kilo-
grams.

» UAV2: UAVs with a maximum take of weight between
25 (twenty five) kilograms (inclusive) and 150 (one hun-
dred and fifty) kilograms.

* UAV3: UAVs with a maximum take of weight atleast 150
(one hundred and fifty) (inclusive) or more kilograms.
1. Elements of the Civil UAV

Air vehicle is defined as “any vehicle that has ability to
take off and be airborne” in paragraph b of the Article
3 of the TCAA.® “Taking off” refers to going in to the at-
mosphere and being airborne/floating in the air refers
to the holding of the atmosphere thorough the reac-
tion of the air pressure.® However, the main elements of
the UAV are ability to take off, to be airborne, to be un-
manned (without a crew), to have a civil character and to
be controlled remotely or via autonomous operation by
UAV pilot.’®

Talimat'in “Siiflandirma” baghklh 5. maddesi kap-
saminda THA'lar kalkig agirhklar referans alinarak 4
(dort) ayri sinifa ayrilmigtir.

o THAO: Azami kalkis agirlig1 500 (bes yiiz) gram (da-
hil)- 4 (d6rt) kilogram araliginda olan IHA’lar

o IHA1: Azami kalkis agirlig: 4 (dort) kilogram (dahil)-
25 (yirmi bes) kilogram araliginda olan IHAlar,

o IHA2: Azami kalkis agirhig1 25 (yirmi beg) kg (da-
hil)-150 (yiiz elli) kilogram araliginda olan IHA’lar

o IHA3: Azami kalkis agirlig1150 (yiiz elli) kilogram (da-
hil) ve daha fazla olan THA'lar.

1. Sivil IHA’nin Unsurlan

TSHK’nin 3. maddesinin b bendinde hava aracini “hava-
lanabilen ve havada seyredebilme kabiliyetine sahip her
tiirlii ara¢” olarak tamimlanmigtir.® Havalanabilme, mo-
torlu veya motor olmaksizin atmosfere ¢cikmayi; havada
seyredebilme ise hava basimcinin tepkisinin sayesinde
atmosferde tutunmay belirtmektedir.? Bunlarla birlikte
bir IHA’nin ana unsurlari; havalanabilme, havada seyre-
debilme/kalabilme, insansiz (miirettebatsiz) olma, sivil
nitelik arz etme ve uzaktan veya otonom operasyon ile
IHA pilotu tarafindan kontrol edilmektir.1°

10Official Gazette (0G) dated 19.10.1983 and
numbered 18196

2 Official Gazette (OG) dated 01.09.2016 and
numbered 29818

3 Caglar Altun, insansiz Hava Araci Sistemlerine
(IHAS) liskin Ulusal ve Uluslararasi Diizenlemeler,
Adalet Yayinevi, Ankara, 2017, p.26

4 Ekrem Cetintiirk, Anayasa Mahkemesi Kararlari
Isiginda idarenin Diizenleyici islemleriyle Suc ve Ceza
Konulamaz lkesi, Uyusmazlik Mahkemesi Dergisi,
Issue 9, July, 2017, p.39-54

5 Cetintiirk, p. 110

6 Sinan Sami Akkurt, Tiirk Sivil Havacilik Mevzuati
ve Uluslararasi Konvansiyonlar Kapsaminda Sivil
Havayoluile Yolcu Tasimaciligindan Kaynaklanan

Hukuki Sorumluluk, st Edition, Ankara, October, 2014,

p.82-83 by transfer from Halid Ozkan, insansiz Hava

Araclarinin/Drong'larin Tiirk Sivil Havacilik Hukukuna
Gore Statust, Unsurlari ve Ceza Hukuku Boyutuyla
Giincel Sorunlar, Tiirkiye Barolar Birligi Dergisi,

Year: 2016, Issue:125,p. 344

7 Cengiz Karaagac, Insansiz hava araci
sistemleri: Gokyiziniin Yeni Yirtici Kuslari,

(Access: 01.12.2017) https://www.academia.
edu/2004387/%C4%B0nsans%C4%B1z_
Hava_Arac%C4%B1_Sistemleri_G%C3
%B6ky%C3%BCz%C3%BCn%C3%B
Cn_Yeni_Y%C4%B1rt%C4%B1c%C4%B1_
Ku%C5%3Flar%C4%B1 by transfer from Mustafa
Dikmen, insansiz Hava Araci (IHA) Sistemlerinin Hava
Hukuku Bakimindan incelenmesi, Savunma Bilimleri
Dergisi, May, 2015, Volume:14, Issue:, p. 147

8 Nuri Can Firat, Havayolu Kazalarindan Dogan
Kanunlar itilafi, Ankara, 2010, p 63; Hasan Isgiizar,

Tiirk Sorumluluk Hukukuna Gore Sivil Hava Araci
isletenin Akit Dist Sorumlulugu, Ankara, 2008,
p.62-63, Ayhan Sorgucu, Hava ve Uzay Hukuku,
Gozden Gecirilmis ve Giincellenmis 2. Bask, Ankara,
2014, p.28, Akkurt, p.63, Inci Kaner, Hava Hukuku
(Hususi Kisim), Gzden Gegirilmis 2. Basi, Istanbul,
2004,p.14 trasfer from Ozkan, p,355

9 Doc. Dr. D. Funda Kurtulus, Hava Araci Ipotegi,
Baskent Universitesi Hukuk Fakilltesi Dergisi,
Volume:3, Issue:l, January, 2017,p.164

10 Ozkan, p. 355

11 Kurtulus, p. 164; Gillen Sinem Tek, Ulasim
Araclarinin Ipotegi, Temmuz, 2011, p.10,11

12 Ozkan, p. 355

13 Kurtulus. p. 164, Tek, p. 10, 11

14 Akkurt, p. 65 transfer from Ozkan, p. 356

15 Ozkan, 5.357
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a. Ability to Take Off

Ability to take off indicates going into the atmosphere
with or without engine." Ability to, take off may be de-
fined as during an aircraft is in a fixed position on a fixed
surface, the action of departing from such position into
the flight or airborne state or “flight start”.'?

b. Floating -Cruising/Staying in the Air

Floating-Cruising in the air indicates holding in the at-
mosphere due to the reaction of the air pressure.'® Fur-
thermore Floating-Cruising in the air also defined as the
movement of an air vehicle from one point in the atmos-
phere to another point in the atmosphere.™*

c. Being Unmanned/Without a Crew

The most important character of unmanned aerial ve-
hicles which have ability to fly by following the route
assigned to them automatically or manually by remote
control is being unmanned, in other words, without a
crew. The meaning of being unmanned is absence of hu-
man in and on it.”®

d. Having a Civil Character

Itis stated that “aircraft used in military, customs and po-
lice services shall be deemed to be state aircraft” in para-
graph b of Article 3 of the Convention on International
Civil Aviation (Chicago, 07.12.1944) .16

a. Havalanabilme

Havalanabilme, motorlu veya motor olmaksizin atmos-
fere cikmay1 belirtmektedir"* Havalanabilme, bir hava
aracinin sabit bir yiizeyde sabit bir konumdayken, bu ko-
numdan ayrilarak ucus veya havada kalabilme evresine
gecme eylemi veya “ucusa baglama” olarak tanimlanabi-
lir2

b. Havada Seyredebilme/Kalabilme

Havada seyredebilme ise hava basincinin tepkisi saye-
sinde atmosferde tutunmay: belirtmektedir.’® Ayrica
havada seyredebilme; bir hava aracinin atmosfer icinde-
ki bir noktadan yine atmosfer i¢cindeki diger bir noktaya
dogru hareket etmesi seklinde de tanimlanmaktadir.**

c. insan51z/Mi'1rettabat51z Olma

Uzaktan kumanda edilerek ya da kendisine tayin edilen
rotay1 takip ederek otomatik veya maniiel olarak ucabi-
len insansiz hava araclarinin en énemli 6zelligi insansiz
yani miirettebatsiz olmasidir. Insansiz olmasindan ka-
sit, icinde ve iizerinde insan olmamasidir.”®

d. Sivil Nitelik Arz Etme

Milletleraras: Sivil Havacilik Anlagmasrmin (Sézlesme-
si) (Sikago, 07.12.1944) 3. maddesinin b bendinde “Aske-
ri, Glimrtik ve Zabita hizmetlerinde kullanilan hava nakil
vasitalari, Devlet hava nakil vasitast sayilir.” diye ifade
etmigtir.'®

101.09.20716 tarih, 29818 sayil Resmi Gazete (RG)
219.10.1983 tarih ve 18196 sayil Resmi Gazete (RG)

3 Caglar Altun, insansiz Hava Araci Sistemlerine
(IHAS) liskin Ulusal ve Uluslararasi Diizenlemeler,
Adalet Yaymnevi, Ankara, 2017, 5.26

4 Ekrem Getintiirk, Anayasa Mahkemesi Kararlari
Isiginda idarenin Diizenleyici islemleriyle Suc ve Ceza
Konulamaz lkesi, Uyusmazlik Mahkemesi Dergisi,
Say19, Haziran, 2017, 5.39-54

5A.g.e.s. 110

6 Halid Ozkan, insansiz Hava Araclarinin/Drone'larin
Turk Sivil Havacilik Hukukuna Gre Statisti, Unsurlari
ve Ceza Hukuku Boyutuyla Giincel Sorunlar, Tiirkiye
Barolar Birligi Dergisi, Yil: 2016, Say1:125,s. 344'den
naklen Sinan Sami Akkurt, Tiirk Sivil Havacilik
Mevzuati ve Uluslararasi Konvansiyonlar Kapsaminda
Sivil Havayolu ile Yolcu Tasimaciligindan Kaynaklanan

Hukuki Sorumluluk, 1. Baski, Ankara,

Ekim, 2014, 5.82-83

7 Mustafa Dikmen, insansiz Hava Araci (IHA)
Sistemlerinin Hava Hukuku Bakimindan incelenmesi,
Savunma Bilimleri Dergisi, Mayis, 2015, Cilt:14
Sayt1, s. 147'den naklen Cengiz Karaagac,

insansiz hava araci sistemleri: Gokyizandin

Yeni Yirtici Kuslari, (Erisim: 01.12.2017)
https://www.academia.
edu/2004387/%C4%B0nsans%C4%B1z_
Hava_Arac%C4%B1_Sistemleri_G%C3
%B6ky%C3%BCz%C3%BCn%C3%B
Cn_Yeni_Y%CA4%B1rt%C4%B1c%CA4%B1_
Ku%C5%3Flar%C4%B1

8 Nuri Can Firat, Havayolu Kazalarindan Dogan
Kanunlar Itlafi, Ankara, 2010, s 63; Ozkan, s,355ten
naklen Hasan Isgiizar, Tiirk Sorumluluk Hukukuna

Gore Sivil Hava Araci [sletenin Akit Disi Sorumlulugu,
Ankara, 2003, s.62-63, Ayhan Sorgucu, Hava ve
Uzay Hukuku, Gozden Gegirilmis ve Giincellenmis 2.
Baski, Ankara, 2014, 5.28, Akkurt, s.63, Inci Kaner,
Hava Hukuku (Hususi Kisim), Gézden Gegirilmis 2. Basi,
istanbul, 2004,s.14

9 Doc. Dr. D. Funda Kurtulus, Hava Araci Ipotegi,
Baskent Universitesi Hukuk Fakiiltesi Dergisi,

Cilt:3, Sayr:1, Ocak, 2017,5.164

10 Ozkan, s. 355

1 Kurtulus, s. 164; Giilen Sinem Tek,

Ulasim Araglarinin Ipotegi, Temmuz, 2011, s.10,11

12 Ozkan, s. 355

13 Kurtulus. s. 164, Tek, s. 10, 11

14 Ozkan, s. 356'dan naklen Akkurt, s. 65
15A.g.e,5.357
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State Air Vehicles are defined as “air vehicle used in ser-
vices of military, customs and fight against forest fire” in
paragraph c of Article 3 of the TCAA.” Turkish Civil Air
Vehicle is defined as “Vehicles which are excluded from
the scope of state air vehicles and ownership of belonging
to Turkish State or public entities or Turkish citizens” in
paragraph d of the respected article.

Due to TCAA regulations except for the ones allocated
to services that are specified (military, security, customs
and fight against the forest fire) in the law by the state all
unmanned air vehicles have civil charactecter whether
theybelong to the state, to publiclegal entities or private
law persons.’®

State UAV is defined as “Air Vehicles used in services of
military, security, customs and fight against the forest
fire” in subparagraph ¢ of the paragraph 1 of the Article
4 of the Instruction and excluded from the scope of the
Instruction as per paragraph 2 of the Article 2.

TSHK'nin"” 3. maddesinin ¢ bendinde Devlet Hava
Araclar1 “Devletin askerlik, giivenlik, giimriik ve orman
yanginlart ile miicadele hizmetlerinde kullandigi hava
araglart” geklinde tanmimlanmigtir. Ayni maddenin d
bendinde ise Tiirk Sivil Hava Arac1 ise “Devlet hava arag-
lart tantmi diginda kalan ve miilkiyeti Ttirk Devletine veya
kamu tiizelkisilerine veya Tiirk vatandaglarina ait arag-
lar” seklinde tanimlanmigtir.

TSHK diizenlemeleri dikkate alindiginda; devlet tara-
findan kanunda sayilan (askerlik, giivenlik, giimriik ve
orman yanginlari ile miicadele) 6zgiilenmis hizmetleri-
ne 6zgiilenmis olanlar digindaki tiim insansiz hava arag-
lar ister miilkiyeti devlete, ister kamu tiizel kisilerine
isterse de 6zel hukuk kisilerine ait olsun, sivil nitelik arz
etmektedir.’®

Talimat’in 4.maddesinin 1. fikrasinin ¢ bendinde devlet
THA’s1 “Devletin askerlik, gtivenlik, istihbarat, gtimriik ve
orman yanginlart ile miicadele hizmetlerinde kullandigt
hava araglart” seklinde tanimlanmig olup Talimat’in 2.
maddesinin 2. fikras1 uyarinca Talimat kapsami diginda
brrakilmistir.
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e. Being Controlled Remotely or via Autonomous
Operation by the UAV Pilot

It is accepted that UAVs necessarily act connectedly
to a command system or contral station in our day the
system that consist of Ground Control Station, Ground
Data Terminal and other equipment and enables the
flight of the UAVs is called “UAVS”."

B. Legal Status of the CivilUAVs

Article 65 of the TCAA states that “unless contrary is
stated herein, air vehicles are subject to provisions regard-
ing movable property.” The conclusion to be drawn from
this provision is that unless there is a contrary regula-
tion in the Act, air vehicles shall be subject to provisions
regarding movable property both under the Turkish
Civil Code numbered 4721*° and under TCAA without
any distinction.

C. Terms of Inclusion of the UAVs to the
Instruction

In accordance with the Article 2 of the Instruction, the
terms for UAVs to be included in the Instruction are
hereinbelow presented;

¢ Flight in the Turkish Airspace
 Not being included within the scope of state UAVs

¢ Not being an UAV or one of the systems that are only
used indoors

¢ Not being one of the unmanned balloon that are at-
tached to the ground or another platform or similar sys-
tems

¢ Not having a maximum take-off weight less than 500
(five hundred) grams

lil. RECORDING AND REGISTRATION REQUIRE-
MENT FOR UAV

A. Recording Requirement

There is recording requirement for each and every UAV
as per the provision of “The responsible operators and
managers of the companies that sell unmanned aerial
vehicles are obliged to duly keep identification informa-

e. Uzaktan veya Otonom Operasyon ile IHA Pilotu
Tarafindan Kontrol Edilme

Giiniimiizde IHA’larin mutlaka bir komuta sistemi veya
kontrol istasyonuna bagh hareket ettigi kabul edilmek-
tedir. Yer Kontrol Istasyonu, Yer Veri Terminali ve diger
techizattan olusan ve IHA’larin ugusunu saglayan siste-
me “IHAS” denir.

B. Sivil iHA’nin Hukuki Mahiyeti

TSHK’nin 65. maddesi “Bu Kanunda aksine bir hiikiim bu-
lunmadik¢a, hava araglart menkul mal hiikiimlerine tabi-
dir” seklinde diizenlenmistir. Bu hiikiimden cikarilacak
sonug, Kanunda aksine bir diizenleme olmadikca hava
araclarinin herhangi bir ayrima tabi tutulmaksizin, gerek
4721 sayih Tirk Medeni Kanunu® gerek de TSHK anla-
minda tagiirlara iliskin hiikiimlere tabi tutulacagidir.?*

C. iHA’larin Talimat Kapsamina Girme Sartlan

IHA’larin, Talimat’in 2. maddesine gore Talimat kapsa-
mina girebilmeleri icin gereken sartlar asagida belirtil-
digi gibidir;

e Tiirk Hava Sahasinda u¢gma
* Devlet IHA’larinin kapsamina girmeme

« Yalmizca kapali alanlarda kullanilan THA ve sistemle-
rinden olmama

¢ Yere veya herhangi bir platforma bagh olan insansiz
balon ve benzeri sistemlerden olmama

 Azami kalkig agirlig1 500 (bes yiiz) gram’dan az olmama
1. IHANIN KAYIT VE TESCIL ZORUNLULUGU
A. Kayit Zorunlulugu

TSHK’nin 144. maddesinin “Insansiz hava aract satan
sirketlerin sorumlu isleticileri ve yoneticileri, satilan
arag bilgileri ile satin alanlarin kimlik bilgilerini usulii-
ne uygun gekilde tutmak ve azami kalkis agirligt besyiiz
gram (dahil) iizerindeki insansiz hava araglart ile ilgili
bilgileri, ayni giin icinde Sivil Havacilik Genel Miid(irlii-
gti tarafindan olugturulan kayit sistemine kaydetmek zo-
rundadir. Bu kayitlar, sug islenmesinin énlenmesi ve su¢
sorusturmalarinda kullanilmak tizere kolluk birimleriyle
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tion of the purchasers and purchased vehicle and record
the information regarding the purchased vehicle which
has the maximum take-off weight of five hundred grams
(included) and above on the same day to a recording sys-
tem which is created by the Directorate General of Civil
Aviation. These recordings are shared with the law en-
forcement agencies in order to prevent crimes and to be
used crime investigations. Those who act contrary to this
requirement and do not record the vehicle that they per-
sonally brought from abroad or took over in the country
within maximum three days shall be punished with an ad-
ministrative fine amount of five thousand Turkish Liras.”
of Article 144 of the TCAA.?2 Moreover, this matter is
regulated in the hereinbelow paragraph 2 of the Article
11 of the Instruction;

“a) Each and every UAV that is produced in our country
is recorded to the “Recording System” on the same day by
its producer.

b) Information of the each and every UAV which are sold
by an importer company, along with the purchaser shall
be recorded to the “Recording System” on the same day by
the responsible managers of the selling company.

¢) The UAV which is brought personally from abroad or
taken over in the country shall bre recorded to the “Record-
ing System” within maximum 3 days.

Each and every UAV that is produced in our country, is
personally brought from abroad or purchased from im-
porter companies shall be recorded to the “Recording
System” within 7 (seven) days.?®

The following data is entered into the Recording System
as per paragraph 3 of the respected article:

¢ The producer, brand and model, serial number of the
UAV and its systems,

¢ Production place and date of the UAV and its systems,
¢ The maximum take-off weight of the UAV,

¢ Name, Turkish Identification Number/Tax Number,
address and contact information of the owner/operator

of the UAV and its systems,

¢ Criminal record with an archive record of the owner
and pilot of the UAV and its systems,

paylasilir. Buytikiimliiliige aykirt hareket edenler ile yurt-
disindan bireysel olarak getirdigi veya yurticinde devral-
digi araci en geg ii¢ giin icinde sisteme kaydettirmeyenlere
begbin Tiirk Lirasi idari para cezast verilir.” hikkmii uya-
rinca, her bir THA i¢in “kayit zorunlulugu” meveuttur.>
Ayrica, bu husus Talimat’in 11. maddesinin 2. fikrasinda
da asagidaki gibi diizenlenmisgtir;

“a) Ulkemizde tiretimi yaptilan her bir THA, tireticisi tara-
findan ayni giin icerisinde “Kay:t Sistemi”ne kayit edilir.

b) Ithalatci firma tarafindan satilan her bir [HA’mn bilgi-
leri satin alan kigi bilgileriyle birlikte, satan firmanin so-
rumlu yoneticileri tarafindan ayni giin icerisinde “Kayit

(3133

Sistemi”’ne kay:t edilir.

¢) Yurt disgindan bireysel olarak getirilen veya yurt icin-
de devir alinan IHA, en ge¢ 3 giin icerisinde “Kayit
Sistemi”’ne kayt edilir”

Bu diizenlemeye gore, iilkemizde iiretim yapilan, yurt-
disindan bireysel olarak getirilen veya ithalatci firma-
lardan satin alinan her bir THA 7 (yedi) giin icerisinde
“Kayit Sistemi”’ne kayit edilmek zorundadir.??

Anilan maddenin 3. fikrasina kapsaminda Kayit
Sistemi’ne agagidaki bilgiler girilir:

e THA ve sistemlerinin iireticisi, marka ve modeli, seri
numarasl,

« THA ve sistemlerinin iiretim yeri ve tarihi,
 THA’nin maksimum kalkis agirligi,

« THA ve sistemleri sahibinin /isleticisinin adi, TC Kim-
lik Numarasi/Vergi Numarasi, adresi ve iletigim bilgile-
ri,

« THA ve sistemlerinin sahibine ve pilotuna ait argiv ka-
yith Adli sicil kayd,

¢ 18 (on sekiz) yasindan kiiciikler icin ileride dogabile-
cek hukuki ve cezai sorumluluklari kabul ettiklerine dair
kanuni miimessillerince noterde tanzim ve tasdik edil-
mis taahhiitname.

SGHM'nin resmi internet sayfasinda,* kayit islemleri,
bireysel iglemler ve ticari islemler olmak iizere ikiye ay-
rilmigtir.
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* A covenant that is issued and approved in a notary for
those who are ounger than 18 (eighteen) years old indi-
cating they accept legal and criminal responsibility that
may arise in the future by their legal represenatives.

Recording proceedings are regulated in two categories
as personal proceedings and commercial proceedings in
official web page of the DGCA.*

1. Personal Recording Proceedings?’

a) Recording

It is required to record UAV in the event of its weight is

500 (five hundred) grams and above to the Recording
System.

1. Bireysel Kayit islemleri

a) Kayit

IHA'mn agirligimin 500 (bes yiiz) gram ve iizeri olmasi
durumunda Kayit Sistemi’ne kayit gereklidir.

b) Satin Alinan IHAnin Kaydi

IHA'mn bir kisiden veya magazadan (online aligveris
dahil olmak iizere) satin alinmasi durumunda kayit, Sa-
tin Alinan THA sayfasindan yapilacaktir. Anilan sayfada
IHA’min goriintiilenebilmesi, IHA’y1 satan sirketin satis
kayd1 yapmig olmasiyla miimkiin olacaktir. Kullanilma-
yacak durumda olan aracin hurdaya ayrilmas: gereke-
cektir
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b) Recording of the Purchased UAV

Inthe event of UAV is purchased from a person or a store
(including online shopping), the record shall be submit-
ted via Purchased UAV web page.The display of the UAV
on the respected web page is only possible in the event
of the company that sold UAV has created a sales record.
The vehicle which may not be used shall be scrapped.

c) Sales Recording of the UAV

Personal users may olsa record the UAV sales via “UAV
Sales Record” page.

d) Production and Import Recording of the UAV

In the event of a production of an UAV, the record shall
be submitted via Recording of UAV Production and
Import page. It is mandatory to submit a specific serial
number of the UAV that is produced during the record-
ing. This proceeding is subject to DGCA approval.

¢©) IHA’nin Satis Kayd1

Bireysel kullanicilar ayrica IHA satiglarim “IHA Satis
Kayd1” sayfasindan kayit edebileceklerdir.

d) iHA’min Uretim ve Ithalat Kayd:

Bir IHAmn tiretilmesi durumunda kayit, IHA Uretim ve
Ithalat Kayd: sayfasindan yapilacaktir. Kayit esnasinda
{iretilen THA’ya 6zgii bir seri numarasinin girilmesi zo-
runlu kiinmigtir. Bu islem SHGM’nin onayina tabidir.

e) iHA’nin Yurtdisindan Getirme Kaydi

Yurtdigindan getirilen THA’larin da kaydi THA Uretim
ve Ithalat Kaydi sayfasindan yapilacaktir. Ilgili sistemde
yurtdisindan getirme islemi “seyahat” ve “glimriik” ol-
mak {izere ikiye ayrilmaktadir. Bu baglamda sayet THA
bir seyahat sirasinda getirildiyse “seyahat” secenegi,
kargo yolu ile satin alindiysa “giimriik” secenegi isaret-
lenecektir. Bu islem de SHGM onay1na tabidir.
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e) Recording of UAV From Abroad

The recordings of the UAVs which are brought from
abroad shall be submitted via Recording of UAV Produc-
tion and Import page as well. The bringing from abroad
proceedings are divided into two categories as “travel”
and “customs”. Therefore, in case UAV is brought during
atravel the “travel” option, in case UAV is purchased via
cargo “customs” option shall be selected. This proceed-
ingis subject to DGCA approval as well.

f) Recording of Pilots to the System

Moreover, pilots shall also be recorded to the Recording
System.Every person who uses UAV that wights more
than 500 (five hundred) grams shall be recorded to this
system. Those who will be recorded shall select the type
of UAV that they will be using at first. Following the sub-
mittal of the necessary documents to the system, the
application shall be sent to the approval of DGCA. Us-
ers of UAVO and UAV1 shall be automatically assigned
recording number. UAV2 and UAV3 users are required
to upload the scanned versions of their licences, submit
their licence numbers and last validity date. Training is
not required for personal usage of both UAVO and UAV1
usage.

Piloting authorizations of the personal users shall au-
tomatically be assigned to their vehicles. In case UAV is
being used by others, defined pilot shall be changed by
submitting the TR identity number to the relavent data
box. The assigned pilot shall be recorded to the system
and approved by the DGCA. The commercial enter-
prises may not record pilots directly but may link the re-
corded pilot to the commercial enterprise. However, in
such cases the respected proceeding shall be approved
by the linked pilot.

@) Getting UAV Flight Ready

The option of “I want/wish to use” shall be selected in
order to get the UAV which is purchased and recorded
for the purpose of sales flight ready. Afterwards, The
required steps are in order, submitting description re-
garding the UAV, uploading photos and defining the pi-
lot. Although it may be possible to send the UAV to the
approval of the DGCA following the completion of the
other steps without defining the pilot, the UAV would
not be ready for flight since no QR code would be gener-
ated without defining the pilot.

f) Pilotlarin Kayit Sistemi’ne Kayd:

Ayrica, Kayit Sistemi’ne pilotlarin da kaydolmasi gerek-
mektedir. 500 (bes yiiz) gram agirhgn iizerinde THA
kullanan herkes bu sisteme kaydolmalidir. Kaydolacak
kisiler ilk olarak kullanmak istedikleri IHA'nin tipini
sececeklerdir. Gerekli evraklarin sisteme yiiklenmesini
miiteakip bagvuru SHGM’nin onayma gonderilecek-
tir. THAO ve IHA1 kullanicilarina otomatik olarak kayit
numarasi verilecektir. THA2 ve THA3 kullanicilarinin
ise lisanslariin taranmig hallerini yiiklemeleri, lisans
numaralari ve son gecerlilik tarihlerini girmeleri yeterli
olacaktir. THAO kullanicilari i¢in de THA1 kullanicilart
icin de bireysel kullanim icin egitim gerekliligi s6z ko-
nusu degildir.

Bireysel kullanicilarin pilotluk yetkileri araclarina oto-
matik olarak atanacaktir. Herhangi bir nedenden dola-
y1 IHAmin bagkas: tarafindan kullanilmas1 durumunda
tanimh pilotun ilgili veri kutusuna TC kimlik numarasi
girilerek degistirilmesi gerekmektedir. Atanacak pilot
sisteme kayitl1 ve SHGM tarafindan onaylanmig olmali-
dir. Ticari isletmeler dogrudan pilot kayd: yapamayacak
olup ancak kayith bir pilotu ticari isletmeye ekleyebile-
ceklerdir. Ancak bu durumda da bu islemin eklenen pi-
lotca onaylanmasi beklenmektedir.

g) IHA’nin Ucusa Hazir Hale Getirilmesi

Satin alinan ve satis amach olarak kaydedilen IHAin
ucusa hazir hale getirilmesi icin Kayit Sistemi’nde “Kul-
lanmak Istiyorum” seceneginin secilmesi gerekmekte-
dir. Ardindan iHA’ya iliskin aciklama girilmesi, fotograf
yliklenmesi ve pilot tanimlanmasi adimlar1 s6z konusu
olacaktir. Pilot tamimlanmadan, diger adimlarin tamam-
lanmasin1 miiteakip iIHA'min SHGM onayina gonderil-
mesi miimkiin olsa da, pilot tanimlanmadan kare kod
olusmayacagindan IHA ucusa hazir hale gelmeyecektir.

IHA, SHGM tarafindan onaylandiginda sistem IHA icin
bir kare kod olusturacaktir. Kare kod indirme adimi
olan dordiinciti adimin ardindan ilgili kare kodun basilip
IHAMm diiz bir yiizeyine yapistirilmasi gerekmektedir.
Bunun ardindan THA ucuga hazir hale gelecektir

h) Ucus izni Talebi
Ucusa yasakli ve meskun mahal, kalabalik veya cok ka-

labalik bélgelerde u¢gmak i¢in ucus izni alinmasi zorun-
ludur.
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Once the UAV is approved by the DGCA, the system shall
generate a QR code for the UAV. After the fourth step
which is downloading the QR code, the corresponsing
QR code shall be printed and affixed to a flat surface of
the UAV. Subsequently the UAV shall be ready for flight.

h) Flight Permit Request

It is mandatory to obtain a flight permit in order to fly
in the zones that are no fly zones and residential areas,
crowded or overcrowded areas.

Application fort permit page is avaible on the system un-
der the “my UAVs” and “Request Flight Permit” pages.

Local authorities may ban flight in certain areas from
time to time due to safety concerns.

Abovementioned information with respect to the flight
permit request applies to the commercial recording pro-
ceedings.

2. Commercial Recording Proceedings?®
a) Record

It is required to record UAV in the event of its weight is
500 (five hundred) grams and above to the Recording
System. Commercial user shall be selected among the
type of record for the commercial recordings. The per-
son who creates the first record of a company shall be
designaed as the authorized manager of the respected
company. This person may link and autorize other em-
ployees with the manager authority.

Persons who create commercial recordings shall neces-
sarily evaluate their authorization to carry out proceed-
ings on behalf of the respected company and its legal
consequences.

b) Recording of the Purchased UAV

In case UAV is purchased from a person or a store (in-
cluding online shopping), the record shall be submitted
via Purchased UAV web page.

The display of the UAV on the respected web page is only
possible in the event of the company that sold UAV has
created a sales record. The status may be viewed via “My
Data- Company Data”/”My UAVs-Company UAVs” “Bilg-

Izin bagvurusu sayfasina, sistemde “IHA’larim” ve “Ucus
Izni Talep Et” sayfalarindan ulagilabilmektedir.

Miilki idareler emniyet gerekgesiyle bazi bolgelerde ce-
sitli donemlerde ucus yasag ilan edebilir.

Ucus izni talebine iligkin yukaridaki bilgiler, ticari kayit
islemleri acisindan da gecerlidir.

2. Ticari Kayit islemleriz®
a) Kayit

IHA’mn agirligimin 500 (bes yiiz) gram ve iizeri olmasi
durumunda bu sisteme kaydedilmesi gerekmektedir.
Ticari kayitlarda kayit tipi seciminden ticari kullani-
cinin secilmesi gerekmektedir. Bir sirketin kaydin ilk
defa olusturan kisi o sirketin yetkili yoneticisi olarak
tanimlanacaktir. Bu kisi yonetici yetkisiyle sirkete bagka
calisanlar ekleyebilecek, onlar1 yetkilendirebilecektir.

Kisilerin ticari kayit yaparken ilgili sirket adina islem
yapma yetkilerinin olup olmadigini ve bunun hukuki so-
nuclarini mutlaka degerlendirmeleri gerekecektir.

b) Satin Alinan iHA’'nin Kayd1

IHA’nin bir kisiden veya magazadan (online aligveris da-
hil olmak {izere) satin alinmas1 durumunda kayit, Satin
Alman IHA sayfasindan yapilacaktir.

Ilgili sayfada THA’nin goriintiilenebilmesi i¢in THA’y1
satan sirketin satis kayd: yapmasi gerekmektedir. “Bil-
gilerim- Sirket Bilgileri”/“IHA’larim - Sirket THA’lar”
sayfasindan IHAmin durumu goriintiilenebilecek ve
[HA’ylailgili islemler gergeklestirilebilecektir.

¢) iIHA’nn Satis Kaydi

Ticari kullanicilar THA’larin satiglarim “IHA Satis Kay-
d1” sayfasindan gerceklestirebileceklerdir.

Kaydin diizgiin bir gekilde gerceklestirilebilmesi icin
sirketlerin vergi numaralarinin dogru girilmesi 6nem
arz etmektedir. Yurticinde THA satan sirketler, 500 (bes
yiiz) gram ve {izeri azami kalkis agirhgindaki THA’larin
satigin1 ayni giin icerisinde THA Kayit Sistemine kaydet-
mek zorundadirlar.

ARTICLETTER|SUMMER 2018



ilerim- Sirket Bilgileri”/“IHA’larim - Sirket THA’lar”
page and relavent proceedings may be carried out.

c) Sales Recordign of the UAV

Commercial users may realize the sales of the UAVs via
“UAV Sales Recording” page.

It is important to submit tax numbers of the companies
correctly in order to duly realize the record. Companies
which sells UAV in the country shall record the sales
of the UAVs with a maximum take-off weight 500 (five
hundred) grams and above to the UAV Recording Sys-
tem on the same day.

d) Production and Import Recording of the UAV
Production and Import Recording of the UAV for the

Commercial Recording Proceedings are in line with the
Personal Recording Proceedings.

d) iHA’min Uretim ve Ithalat Kayd:

Ticari Kayit Islemlerinde THA'nin Uretim ve ithalat
Kayd, Bireysel Kayit islemleri ile paralellik gostermek-
tedir.

e) Pilotlarin Kayit Sistemi’ne Kaydi

Ticari Kayit Islemlerinde Pilotlarn Kayit Sistemine
kayd1 genel olarak Bireysel Kayit islemleri ile paralellik
gbstermektedir. Bununla birlikte IHAO kullanicilarina
ticari kullanim icin 12 (on iki) saatlik egitim gerekliligi
s6z konusu iken, THA1 kullanicilarma ticari kullamim igin
36 (otuz alty) saatlik egitim gerekliligi s6z konusudur.

f) IHA’nmin Ucusa Hazir Hale Gelmesi

THAMm ucusa hazir hale gelmesi genel olarak Bireysel
Kayit Islemleri ile paralellik gostermektedir.
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e) Recording of the Pilots to the Recording System

Recording of the Pilots to the Commercial Recording
Proceedings are generally in line with the Personal Re-
cording Proceedings. However, whilst there is 12 (twelve)
hour training requirement for UAVO users regarding
commercial usage, there is 35 (thirty six) hour tranining
requirement for UAV1 users regarding commercial usage.

f) Making the UAV Flight Ready

Making the UAV flight ready is generally in line with the
Personal Recording Proceedings.

Flight permit is required for the commerecial flights with
UAVs which are recorded to the system.

B. Registration Requirement

UAVs in UAV2 and UAV3 classes are registered to air ve-
hicle registry by DGCA and assigned registration mark
as per Article 12 of the Instruction.

The documents that are required to be submitted dur-
ing the application the reserve registration mark for the
UAVs in UAV2 and UAV3 classes which are to be regis-
tered are as follows;

e Petition which is signed by the owner or the person
who has notarized proxy,

* Reservation application form,
« In the event of the owner is a legal entity, the trade

name and Turkish Trade Registry Gazette indicating the
capital and shareholding structure,

Ticari amach ucuslarda sisteme kayitli ITHA’larla yapila-
cak tiim ucuslar icin ugus izni gerekmektedir.

B. Tescil Zorunlulugu

Talimat’in 12. maddesi uyarinca, THA2 ve THAS simifin-
daki THA’lar, SHGM tarafindan hava arac siciline kay-
dedilerek tescil igareti atanir.

Tescile almacak THA2 ve THA3 simiflarindaki THA’larin
tescil igareti rezerv bagvurusunda sunulmasi zorunlu

olan evraklar agagidaki gibidir;

* Sahibi veya Noter onayl vekalet verilen gahis tarafin-
dan imzal dilekce,

¢ Rezerv bagvuru formu,

* Sahibi tiizel kisi ise ticari unvani, sermaye ve ortakhk
yapisini gosterir Ticaret Sicil Gazetesi,

* Gergek kisi ise Noter onayli niifus ciizdani 6rnegi,

* Gergek kigiler i¢cin Noter onayli imza beyani, Tiizel ki-
siler icin Noter onayli imza sirkiileri,

e Miilkiyet durumu taahhiitnamesi’

IV. iHA TALIMATINDA UCUS iZINLERI, UCUSA
ELVERISLILIK VE UCUSA YASAK BOLGELER

A. Ugus izinleri
SHGM tarafindan yayimlanan Hava Araci ve Ilgili Uriin,

Parca ve Cihazin Ucusa Elverislilik ve Cevresel Sertifi-
kasyon Talimat1 Ek-1"de yer alan Tablo-13’te azami kal-

16 Convention on International Civil Aviation Done At
Chicago on the 7th Day of December 1944,
https://www.icao.int/publications/Documents/7300_
orig.pdf (Last Access: 04.12.2017); Milletlerarasi Sivil
Havacilik Anlasmasi (Stzlesmesi) (Sikago, 07.12.1944)
http://ua.mfa.gov.tr/ (Last Access: 04.12.2017)
1719.10.1983 tarih ve 18196 sayili Resmi Gazete (RG)
18 Ozkan, 5.358'den naklen Akkurt, s.67

19 Ozkan, s. 359'dan naklen Salih Akyiirek-
Mehmet Ali Yilmaz-Mustafa Taskiran,

insansiz Hava Araclari Muharebe Alaninda ve Terérle

Miicadelede Devrimsel Doniisim, BILGESAM,

Rapor No:53, Ankara, Aralik, 2012, s.1

20 Official Gazette dated 08.12.2001 and

numbered (0G)

21Serdar Hizir, Alisher Turaev, Tirk Hukuku'nda
Hava Araglari Uzerinde Ipotek Tesis Edilmesi, Ankara
Universitesi Hukuk Fakltesi Dergisi, Volume:57,
Issue: 3,Publication Year:2008, p.378; Supreme Court
Assembly of Civil Chambers, D.01.07.2009, C. 2009/-
19256, P.2009/300

22 Official Gazette dated 19.10.1983 and

numbered 18196 (0G)

23 Ozkan, . 367

24 https:/fiha.shgm.gov.tr/public/yardim.html
(Last Access: 06.12.2017)

25 https://iha.shgm.gov.tr/public/bireysel-islemler.
html Last Access: 06.12.2017)

26 https://iha.shgm.gov.tr/public/ticari-islemler.html
(Last Access:: 06.12.2017)

27 Official Gazette dated 10.11.2008 and numbered
27050 (0G)
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¢ In the event that owner is a real person Notarized copy
of the identification card,

¢ Notarized signature statement for the real persons,
Notarized signature circulars for the Legal entities,

¢ Ownership status covenant.

IV. PRIOR PERMISSION FOR FLIGHT,
AIRWORTHINESS AND NO-FLY ZONES IN
UAV INSTRUCTION

A. Prior Permissions

It is regulated that UAVs with the maximum take-off
weight between 4 (four) kilograms and 150 (one hun-
dred and fifty) kilograms shall obtain special prior per-
mission for flight operations in Chart-12 which takes
place in s in Chart-13 which takes place in Schedule-1 of
the Instruction regarding Air Vehicle and Related Prod-
uct, Piece and Airworthiness of the Device and Enviro-
mental Certification that is published by DGCA.

However paragraph 1one of the Article 8 of the Instruction
is regulated as “Restricted Medical Certificate, Airworthi-
ness Certificate or Special Prior Permission for Flight Cer-
tificate within the scope of SHY-21 shall not be issued by the
DGCA for the UAVs with the UAVO classification.”

It is stated “Even though Restricted Medical Certificate,
Airworthiness Certificate and Special Prior Permission
Jor Flight shall not be issued for the UAVs with a UAVI
classification, Statement of Safety and Declaration of
Conformaty which examples of are presented in the offi-
cial web page of the DGCA shall be accepted instead.” in
paragraph 2 of the related article.

kis kiitlesi 4 (dort) kilogram’dan 150 (yiiz elli) kilogram’a
kadar olan IHA’larin ucus faaliyetleri icin 6zel ucus izni
almalarinin gerekmekte oldugu diizenlenmisgtir.

Fakat Talimat’in 8. maddesinin 1. fikras1 “/HAO stnifin-
daki THA icin Genel Miidiirliik tarafindan Tahditli Tip
Sertifikasi, Ucugsa Elveriglilik Sertifikast veya SHY-21
kapsaminda Ozel Ucus Izni Belgesi diizenlenmez.” hiik-
miinii havidir.

ilgili maddenin 2. fikrasinda ise “IHAI sinifindaki THA
icin Genel Miidiirliik tarafindan Tahditli Tip Sertifikast,
Ucusa Elverislilik Sertifikast ve Ozel Ucus Izni Belge-
si diizenlenmemekle birlikte bu evraklarin yerine Genel
Mtidiirliik resmi internet sayfasinda ornekleri verilen
Emniyet ve Uygunluk Beyanlart kabul edilmektedir.” de-
nilmektedir.

Ilgili madde uyarinca Emniyet Beyanr'nin gecerli olabil-
mesi icin yerine getirilecekler agagidaki gibidir;

+ Imalatgi/ithalatq1 tarafindan diizenlenen Uygunluk
Beyani eklerinde, IHA ve sistemlerinin imalatinda kul-
lamilan standardlar belirtilir.

e THA ve sistemlerinin belirtilen teknik 6zelliklere,
ekipmanlara ve sistem bilegenlerine caligir halde sahip
oldugu, bakimlarinin uygun sekilde yerine getirildigi
hususunda IHA pilotu tarafindan Emniyet Beyani ya-
yinlanir ve bu beyan her y1l yenilenir.

+ THA ve sistemlerinde kullamlacak frekanslar icin,
05.11.2008 tarihli ve 5809 sayil1 Elektronik Haberles-
me Kanunu® kapsaminda Bilgi Teknolojileri ve Heti§im
Kurumundan gerekli kullanim izinleri THA igleticisi/
sahibi/pilotu tarafindan alinir. Emniyet Beyani'nda, ali-

16 Convention on International Civil Aviation Done At
Chicago on the 7th Day of December 1944,
https://www.icao.int/publications/Documents/7300_
orig.pdf (Erisim Tarihi: 04.12.2017); Milletlerarasi Sivil
Havacilik Anlasmasi (Stzlesmesi) (Sikago, 07.12.1944)
http;//ua.mfa.gov.tr/ (Erisim Tarihi: 04.12.2017)
1719.10.1983 tarih ve 18196 sayil Resmi Gazete (RG)
18 Ozkan, 5.358'den naklen Akkurt, s.67

19 Ozkan, s. 359'dan naklen Salih Akyiirek-
Mehmet Ali Yilmaz-Mustafa Taskiran,

insansiz Hava Araclari Muharebe Alaninda ve Terorle

Miicadelede Devrimsel Doniisiim, BILGESAM,

Rapor No:53, Ankara, Aralik, 2012, s.1

20 08.12.2001tarihli ve 24607 sayil

Resmi Gazete (RG)

21Serdar Hizir, Alisher Turaev, Tirk Hukuku'nda
Hava Araclari Uzerinde Ipotek Tesis Edilmesi,

Ankara Universitesi Hukuk Fakilltesi Dergisi, Cilt:57,
Say1:3,Yayim Yili:2008, s.378; Yargitay Hukuk Genel
Kurulu, T.01.07.2009, E. 2009/-19256, K.2009/300

2219.10.1983 tarih ve 18196 sayili Resmi Gazete (RG)
23 Ozkan, . 367

24 https://iha.shgm.gov.tr/public/yardim.html
(Erisim Tarihi: 06.12.2017)

25 https://iha.shgm.gov.tr/public/bireysel-islemler.
html (Erigim Tarihi: 06.12.2017)

26 https://iha.shgm.gov.tr/public/ticari-islemler.html
(Erisim Tarihi: 06.12.2017)

2710.11.2008 ve 27050 sayili Resmi Gazete (RG)
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Inorder for the Security Statement to be valid in accord-
ance with the relevant article, the following shall apply;

¢ The standards that are used in the production of UAV
and its systems are indicated in the schedules of Decla-
ration of Conformaty which is issued by the producer/
importer.

* The Security Statement regarding UAV and its systems
have the stated technical features, equipment and sys-
tem components in a working condition and their main-
tanence are duly carried out shall be issued and annually
renewed by the UAV pilot.

* Necessary usage permits for the frequency that shall
be used in the UAV and its systems shall be obtained
from Information and Communication Technologies
Authority in accordance with the Electronic Commu-
nication Law numbered 5809% and dated 05.11.2008

nan frekans kullanim izninin tarihi, sayisi, tahsis edilen
frekans bilgileri yer alir. izin verilen frekansin kullanil-
masl, her tiirlii girisime karsi gerekli tedbirlerin alinma-
s1 THA pilotu sorumlulugundadir. IHA ve sistemlerinde
kullanilacak elektronik haberlesme cihazlar1 Bilgi Tek-
nolojileri ve Tletisim Kurumu tarafindan belirlenen tek-
nik diizenlemelere uygun olur.

* Bakim onarimi yapan gercek/tiizel kiginin ismi ve ileti-
sim bilgileri de Emniyet Beyani'nda yer alir.

THA2 sinifindaki IHA’lara iligkin olarak ise, anilan mad-
denin 3. fikrasinda, IHA1 simifi icin uygulanan kurallar
ile birlikte, fikrada belirtilen bakim ve tamir kayitlari,
teknik &zelliklerini agiklayan THA ve sistemlerine ait
iirtin katalogu gibi dokiiman ve belgelere gore giivenli ve
emniyetli operasyon yapma kabiliyeti degerlendirilerek
3 (ii¢) ynl siireli Ozel Ucus Izni Belgesi diizenlenecegi be-
lirtilmigtir.
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by the UAV operator/owner/pilot. Security Statement
includes the date of the usage permit of the frequency,
number, data of the assigned frequency Usage of the per-
mitted frequency and taking of every precaution against
every interference are the responsibilities of the UAV
pilot. Electronik communication devices that are to be
used in the UAV and its systems shall be compatible with
the technical regulations that are issued by the Informa-
tion and Comunication Technologies Authority.

¢ Name and communication data of the real person/le-
gal entity who carries out the maintanence shall be in-
cluded in the Security Statement.

It is regulated that a Special Flight Certificate shall be
issued by evaluating the ability to safely and securely
operate according to the documents and records that
are indicated in the paragraph 3 of the respected article
such as maintenance and repair records, product cata-
logue of the UAV and its systems describing the techni-
cal features along with the rules that are applied for the
UAVI1 class as per paragraph 3 of the respected article
with respect to the UAVs in UAV2 class.

According to paragraph 1 of Article 17 of the Instruc-
tion, it is not necessary to obtain a flight permit from
the Directorate General for the UAVs in UAVO and UAV1
classes for any sportive or amateur flight that will take
place excluding the commercial activities except for the
regions mentioned in Article 18 of the Instruction. How-
ever, it is also forbidden to fly in the places and during
time prohibited by the local authority with the highest
rank in the area for these classes. In the context of sub-
paragraph c of related paragraph, the application shall
be made 5 (five) working days prior to any flight to the
residential, crowded or very crowded regions with the
Flight Permit Request Form (“Form”), which is on the
DGCA official internet web page.

It is not required to obtain a flight permit in areas/re-
gions excluded from the residential, crowded or over-
crowded areas/regions provided that the requirements
specified in the Instructions are complied with regard-
ing to the flights UAVs in classes of UAVO and UAV1 with
a commercial purpose.

An application shall be submitted to DGCA with the
Form in order to carry out the necessary coordination
on UAV flights with the sportive and amateur purpos-
es excluding commercial activities with respect to the

Talimat’in 17. maddesinin 1. fikras1 uyarinca THAO ve
THA1 sinifi IHA'lar icin ticari faaliyetler disinda gercek-
lesecek sportif ve amatér amach ucuslarda, Talimat’in
18. maddesinde belirtilen bolgeler haricinde Genel Mii-
diirliikten ucus izninin alinmasi gerekmemektedir. Bu-
nunla birlikte bu siniflar icin de mahallin en biiyiik miil-
ki idare amiri tarafindan yasaklanan yer ve zamanlarda
ucus yapmak yasaktur. Tlgili fikranin ¢ bendi baglaminda,
meskun mahal, kalabalik veya cok kalabalik bolgelerde,
yapilacak her tiirlii ucuglarda 5 (beg) is giinii 6ncesinden
SHGM resmi internet sayfasinda bulunan Ucus izni Ta-
lep Formu (“Form”) ile birlikte bagvuru yapilacaktir.

IHAO ve THA1 siifi iHA’lar'in ticari amach ucuslar:
bakimindan ise, meskun mahal, kalabalik veya ¢ok kala-
balik bolgeler disinda kalan bolgelerde, Talimat’ta belir-
tilen gerekliliklere uyulmasi sartiyla ucus izni alinmasi
gerekmemektedir.

IHA2 ve THA3 simifi {HA'lar acisindan, Talimat’in 17.
maddesinin 2. fikrasi uyarinca, ticari faaliyetler haric
olmak iizere sportif ve amator amagcla gerceklestirilecek
IHA ucuslarinda gerekli olan koordinasyonun yapilabil-
mesiadina 10 (on) is glinii 6ncesinden SHGM’e Form ile
bagvuru yapilacaktir. Ticari amagch ucusglara iligkinse 15
(on beg) is glinii 6ncesinden SHGM’ye bagvuru yapila-
caktir.

Yabanc1 operator/isletici/pilot tarafindan Tiirk Hava
Sahasinda ucus gerceklestirme talebi olmas1 durumun-
da ise gerekceleri ile birlikte diplomatik kanallarla 20
(yirmi) ig giinti 6ncesinden SHGM resmi internet say-
fasindaki Form-ingilizce ile SHGM’ye basvurulacaktir.
Tiirk Hava Sahasi, TSHK’nin 3. maddesinin a bendinde
“Tiirkiye Cumhuriyetinin egemenligi altindaki tilke ile
Tiirk karasulart iizerindeki saha” olarak tamimlanmigtir.

B. Ucusa Elverislilik

Talimat'n 8. maddesinin 4. fikras1 “/HA3 swmnifindaki
IHA icin Genel Miidiirliik tarafindan Ucusa Elverisli-
lik Sertifikas: diizenlenir ve her 3 yilda bir yenilenir.”
hitkmiinii havidir. Anilan maddede, Ucusa Elveriglilik
Sertifikasinin bagka bir kisiye devredilmesi halinde
SHGM’ye yazili olarak bilgi verilmesi gerektigi diizen-
lenmistir. S6z konusu belgelerin devri, SHGM nin ona-
yinin ardindan miimkiin olabilecektir.
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UAVs in UAV2 and UAVS3 classes as per paragraph 2 of
the Article 17 of the Instruction. An application shall be
submitted to DGCA regarding to the flights with com-
mercial purposes 15 (fifteen) working days prior.

In case of the request of the foreign operator/renter/pi-
lot to carry out flight in Turkish Airspace, it shall be ap-
plied to DGCA with the Form- English which is located
in the DGCA’s official web page along with the reasons
by diplomatic channels 20 (twenty) working days prior.
Turkish Airspace is defined as “Territory under the sov-
ereignty of the Republic of Turkey and field on Turkish
territorial waters” in paragraph a of Article 3 of TCAA.

B. Airworthiness

Paragraph 4 of the Article 8 of the Instruction states that
“For the UAV which is in UVAS class, an Airworthiness
Certificate shall be issued and renewed every 3 years by Di-
rectorate General.” 1t is stipulated that, in the event that
the Airworthiness Certificate is transferred to another
person, the DGCA shall be informed in writing in the
abovementioned article. The transfer of such documents
shall be possible after the approval of the DGCA.

C. No-Fly Zones

It is prohibited to fly with an UAV in any class without
risk analysis and without permission from DGCA in the
following no-fly zones specified in Article 18;

¢ At airports, notwithstanding altitude, in the nearer
fields from the edge of the nearest runway with a dis-
tance of 9 (nine) kilometers,

¢ Notwithstanding altitude, navigational ancillary equ-
ipment, heliport, helipad, air park, landing/departure to
the sea areas which are posted on the DGCA official web
page etc. as center with a nine-kilometer radius

* Onvery crowded regions and crowded regions notwith-
standing altitude

¢ on “Forbidden, Restricted and Hazardous Areas” that
are located in the section 5.1 of the Aeronautical Infor-
mation Publication ENR of Turkey,

¢ Around critical buildings, facilities and assets such as
military buildings and facilities, prisons, fuel warehouses
and stations, arms / fireworks factories and warehouses,

C. Ucusa Yasak Bélgeler

Talimat’in 18. maddesinde belirtilen asagidaki ucusa ya-
sak bolgelerde risk analizi yapilmadan ve SHGM'den izin
alinmadan herhangi bir siniftaki THA ile ucus yapilmasi
yasaklanmugtir;

o Irtifaya bagh olmaksizin havalimanlarinda, en yakinda
bulunan pistin kenarindan 9 (dokuz) kilometre mesafe-
den daha yakin sahada,

o Irtifaya bagh olmaksizin seyriisefer yardimei cihazlary,
heliport, heliped, hava parki, SHGM resmi internet si-
tesinde yayinlanmig olan denize inig/kalkis alanlar: vb.
merkez olmak tizere 9 (dokuz) kilometre yaricapli sahada,

o Irtifaya bagh olmaksizin cok kalabalik bolgeler ve kala-
balik bolgeler tizerinde,

e Tiirkiye Havacilik Bilgi Yayini ENR 5.1 b6liimiinde yer
alan “Yasak, Tahditli ve Tehlikeli Sahalar’”da,

e Askeri binalar ve tesisler, cezaevi, akaryakit depolari ve
istasyonlarsi, silah/fisek fabrika ve depolar1 gibi kritik yapi,
tesis ve varliklarin cevresinde,

* NOTAM?ile ilan edilen sahalarda.

Ayrica mahallin en biiyiik idari amiri de, yetkili oldu-
gu smirlar icerisinde, ucuslar1 yasaklayabilecektir.?
Tiirkiye’nin cesitli yerlerinde s6z konusu olan bu yasak-
lardan dolayi, ucus gerceklestirilmeden 6nce gercekleg-

tirilecek alanda yasagin bulunup bulunmadigi kontrol
edilmelidir.

V. iDARENIN DUZENLEYiCi iSLEMLERIYLE SUC
VE CEZA KONULAMAMASI

A. Sucta ve Cezada Kanunilik ilkesi

Sucta ve cezada kanunilik ilkesine gére sug ve cezalar an-
cak kanunla olusturulurlar. Buna gore yasama organi suc
ve cezalarin belirlenmesinde tek yetkili organdir. Bu belir-
leme ise ancak kanunla yapilabilir. Yani hangi fiillerin su¢
teskil ettigi ve bu fiillerin iglenmesi durumunda hangi yap-
tirrmin uygulanacagimin kanunda acikea gosterilmesi zo-
runludur. Yani ceza normunun kaynagi kanun olacaktir.*

Bu ilke Tiirkiye Cumhuriyeti Anayasasimin (“Anaya-
sa”)® 38. maddesiyle, Tiirkiyenin 20.03.1952 tarihinde
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¢ In the areas declared by NOTAM.®

In addition, the local authority with the highest rank in
the area may ban flights within limits that he/she is au-
thorized to do.?° Because of the ban, it shall be checked
whether there is a ban on flights in the area where the
flight will be performed prior to the flight in various
places in Turkey.

V. “NULLA CRIMEN SINE LEGE”
A. Principal of Legality in Crime and Punishment

According to the principal of legality, crime and punish-
ment shall be established only by law. Accordingly, the
legislation has the authority in the determination of
crime and punishment. This determination may only be
made by law. Following that, it shall be clearly shown by
law which acts constitute a crime and which sanctions

imzaladig1 Avrupa Insan Haklar1 Sézlesmesi'nin 7. mad-
desiyle ve 5237 sayil1 Tiirk Ceza Kanununun (“TCK”)% 2.
maddesiyle Tiirk Hukukunda giivence altina alinmigtir.*®

B. Sucta ve Cezada Kanunilik ilkesinin idare'ye
Diizenleme Yasagi Getirme Boyutu

Sucta ve cezada kanunilik ilkesinin bir sonucu olarak
ceza hukukunun kaynagi bakimindan “kanunun tekel-
ciligi ilkesi” benimsenmigtir. Bu ilke genel olarak hu-
kukun kaynaklarindan farkh olarak, ceza hukukunda
sadece yazili olmayan kaynaklar: degil, kanundan bagka
yazili kaynaklari, yani idarenin diizenleyici islemlerini
de ceza hukukunun kaynaklar1 disinda tutmayi, boyle-
ce ceza hukukunun kaynaklarini da yalnizca kanunla
simirlamay1 amaclamaktadir. Ceza hukukunun giivence
fonksiyonu kapsaminda “kanun” kavramiyla ifade edi-
len husus, iilkedeki anayasal diizen a¢isindan teknik ola-
rak kanun niteligi tagiyan yasama tasarruflaridir.®*
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are to be applied in case these acts are committed. Thus,
the basis of punishment norm shall be provided by law.*

This principle is guaranteed under the Turkish Law
with the Article 38 of the Constitution of the Republic of
Turkey (“Constitution”),* with Article 7 of the Euro-
pean Convention on Human Rights which was signed on
20.03.1952 by Turkey and with Article 2 of the Turkish
Penal Code (“TPC”)*? numbered 5237.3

Anayasa’nin 7.maddesi “Yasama yetkisi Ttirk Milleti adi-
na Tiirkiye Biiytik Millet Meclisinindir. Bu yetki devredi-
lemez.” seklindedir. Bu nedenle de yasal diizenlemeler
yapma yetkisini acikea Tiirkiye Biiyiik Millet Meclisi'ne
(“TBMM”) verir. Anacak bu ifadeden, yasal diizenleme
yapma yetkisinin sadece TBMM’de oldugu sonucu ¢ik-
mamalidir. Anayasa’nin 91. maddesi kanun hitkmiinde
kararnameleri, 115. maddesi tiiziikleri ve 124. maddesi
yonetmelikleri diizenlemis ve bu maddeler ile acikca
idarenin diizenleyici islemler yapma yetkisi kabul edil-
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B. The Aspect of Principle of Legality in Crime
and Punishment Regarding Restricting Admin-
istration to Make Regulations

As a consequence of principal of legality, “principle of
monopoly of law” has been adopted in terms of the basis
of criminal law. This principle has the purpose exclud-
ing not only non-written sources but written sources
other than law, in other words, regulatory procedures of
administration from the criminal law, thus limiting the
sources of criminal law only with law unlike the general
sources of law. The term expressed by the concept of
“law” is the legislative acts which are the primary source
in terms of hierarchy of norms, by doing so it guarantees
the function of the criminal law.>*

According to Article 7 of the Constitution, “The legis-
lative power belongs to the Grand National Assembly of
Turkey on behalf of the Turkish Nation. This authority
cannot be transferred.” Therefore, the authority is the
Grand National Assembly of Turkey (“GNAT”) to make
legislations. However, in this sense it should not be con-
cluded that the only authority to make legal regulations
belongs to the GNAT. Article 91 of the Constitution regu-
lates the executive orders, Article 115 of the Constitution
regulates the statutes and the Article 124 of the Consti-
tution promotes administration to regulate subordinate
legistlations or quasi legistlaions. However, the para-
graph 2 of Article 2 of the TPC which is one of the most
fundamental principles of Turkish law is regulated in,
indicates clearly that the crime and punishment cannot
be established by the regulations of the administration.®

The expression of “In Article 91 of the Constitution, it is
stipulated that the TGNA may authorize the Council of
Ministers with respect to issuance of the executive orders
and the subject matters that may not be regulated by the
executive orders are listed. Article 38 of the Constitution,
which is entitled “Principles on crime and punishment”
is included within the scope of prohibited area that may
not be regulated by executive orders. While the executive
organ cannot regulate in according to the Constitution to
establish crime by EO's, it is clear that it shall contradict
these fundamental rules to constitute certain acts as crime
with subordinate legistlations that are regulated without
more efforts in comparison with EO’s executive order with
respect to regulating possibilities and their forms and
come after in the hierarchy of law rules.” takes place in
different precedents of the Constitutional Court.*

migtir. Tiirk Hukuku'nun en temel ilkelerinden olan ka-
nunilik ilkesinin diizenlendigi TCK’nin 2.maddesinin 2.
fikrasi, acikca, idarenin diizenleyici islemleriyle sug ve
ceza konulamayacagini belirtir.®

Anayasa Mahkemesi’nin farklikararlarinda“Anayasa’nin
91. maddesinde TBMM’nce Bakanlar Kurulu’na kanun
hiikmiinde kararname citkarma yetkisinin verilebilecegi
ongoriilmekte ve KHK ile diizenlenemeyecek konular sa-
yimaktadir. “Anayasa’nin sug ve cezalara iliskin esaslar”
bashigini tastyan 38. maddesi, kanun hiikmiinde karar-
namelerle diizenlenemeyecek yasak alan kapsamina gir-
mektedir. Yiiriitme organimin KHK ile sug olusturmasina
Anayasa’da izin verilmez iken diizenleme olanaklari ve bi-
¢imleri KHK lere gore ¢ok daha kolay olan ve hukuk kural-
lart hiyerarsisinde daha sonra gelen idari diizenlemelerle
kimi eylemlerin su¢ sayilmasi aciklanan Anayasa kuralla-
rina aykiwrt diiger.” ifadesine yer verilmisgtir.*

C. Kanunilik ilkesinin Talimat Uzerindeki Etkisi

Talimat, idarenin atipik diizenleyici islemlerindendir
ve dolayisiyla kanunilik ilkesine tabidir. Talimat’in 26.
maddesinde “Genel Miidiirliikten izin almayi gerektiren
operasyonlar icin izin almadan IHA ucusu yapilmasi ve
verilen yetkiler ile belirlenen hava sahalart disinda ope-
rasyon gerceklestirilmesi hallerinde ilgili sahis ve islet-
meye 2920 sayili Kanunun 5 inci kisminda yer alan ceza
hiikiimleri uygulanir.”, 27. maddesinin 1. fikrasinda “bu
Talimatin aksine hareket edilmesi, SHY-IPC kapsaminda
cezai yaptirtmlara tabiidir.”, 4. fikrasinda ise “THA sahibi
ve pilotu ozel hayatin gizliliGi ve mahremiyeti konusuna
Ozen gosterir. Aksi halde 26/09/2014 tarihli ve 5237 sayt-
It Ttirk Ceza Kanununun ilgili Maddeleri kapsamindaki
hiikiimler uygulanir.” denilmektedir.

Yukaridaki hiikiimlerde, daha 6nce kanunlarla diizen-
lenmis olan suclar i¢in 6ngoériilen yine kanunlarla be-
lirlenmis cezalarin uygulama alam genisletilmektedir.
Talimat’a uymamak kapsaminda yeni suclar olugturul-
mus ve suglara cezai yaptirimlar 6ngoriilmiigtiir.*”

Her ne kadar Talimat ceza hiikiimleri i¢in kanunlara
atif yapmus olsa, getirdigi yiikiimliiliikler (yani su¢ olus-
turan eylemler) bir Kanun’a dayanmadig icin, SHGM
tarafindan uygulanacak bir yaptirima kars: iptal davasi
acllmasi halinde, hem Talimat hem de bu Talimat’a yapi-
lacak olan idari iglem iptal ile kars1 karsiya kalma riskini
barindirmaktadir.®®
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C. Effect of the Principal of Legality on
Instruction

The instruction is one of the atypical regulatory proce-
dure of the administration and therefore the instruction
is subject to the principal of legality. It is stated that “the
penal provisions which is in the 5th part of the Law num-
bered 2920 shall be applied to the concerned person and
the business in case of performance an UAV flight without
permission for operations that require permission from
the Directorate General and performing operations out-
side the air spaces determined by the authorities granted.”
in Article 26 of the Instruction.,” acting contrary to this
Instruction is subject to penal sanctions under Civil Avia-
tion Regulation - Administrative Fines (CAR-AF).” in
paragraph 1 of Article 27 and “The UAV owner and pilot
take care of about the privacy and confidentiality of pri-
vate life. Otherwise, the provisions of the relevant articles
of the Turkish Penal Code which is dated 26/09/2014 and
numbered 5237 shall apply.” in paragraph 4 of this article.

According to the abovementioned provisions, the ap-
plication area of the penalties which are previously
regulated with law for the crimes once again regulated is
expanded. New crimes are established, and penal sanc-
tions are stipulated in accordance with complying with
the Instruction.®”

Although the Instruction refers to laws for penal provi-
sions, in the event that a law suit is filed in order to re-
voke a sanction that is to be applied by DGCA, both the
Instruction and the administrative action to be made to
this Instruction lead to a crisis of b eing subject to revo-
cation due to the obligations (in other words criminal
acts) itimposes are not based on law.*®

D. Anayasa Mahkemesinin 2016 Yilindan Sonra
Yaklasimi

Bakanlar Kurulu, 2016/9064 sayili karari ile 21.07.2016
tarihinden gecerli olmak iizere iilke genelinde olaga-
niistii hal ilan etmistir. Olaganiistii hal ilan edilmesinin
ardindan cesitli kanun hiikmiinde kararname kabul
edilmistir. Cikarilan kanun hitkmiinde kararnamelerde
kabahat nevinden fiillere ve uygulanacak yaptirimlara
iligkin yapilan diizenlemeler arasinda, kayit ve tescil yti-
kiimliiliigiine aykir1 davrananlara idari para cezasi veril-
mesini 6ngéren KHK da bulunmaktadir.®

Cikarllan kanun hiikmiinde kararnamelerle o6zellik-
le kanunlarda yapilan kalic1 nitelikteki degisikliklerin
Anayasa Mahkemesi'nin yukarida deginilen kararlarina
uygun olmadigr goriilmektedir. Ancak Anayasa Mah-
kemesi 668, 669, 670 ve 671 sayili Kanun Hiitkmiinde
Kararnameler’in, iptali amaciyla agilan davalarda, olaga-
niistli hal kanun hitkkmiinde kararnamelerin Anayasa’ya
aykir1 diizenlemeler icerdiginin ileri siiriilmesi, bunla-
rin anayasallik denetimine tabi tutulmalar: i¢in yeterli
olmadigi, olaganiistii hal kanun hitkmiinde kararna-
melerinin Anayasa Mahkemesi tarafindan denetlene-
bilmesi icin bu yondeki bir anayasal yetkinin acikea ta-
ninmasi gerektigi, Anayasa’nin 148. maddesinin lafzi,
Anayasa koyucunun amaci ve ilgili yasama belgeleri goz
6niinde bulunduruldugunda, olaganiistii donem kanun
hitkkmiinde kararnamelerinin herhangi bir ad altinda
yargisal denetime tabi tutulamayacaginin acik oldugu,
buna ragmen yapilacak yargisal denetim, Anayasanin
baglayicilig1 ve iistiinliigiinii diizenleyen Anayasa’nin
11. maddesiyle ve hi¢ kimse veya organin kaynagini
Anayasa’dan almayan bir Devlet yetkisi kullanamayaca-
gina iliskin Anayasa’nin 6. maddesiyle bagdasmayacag:
gerekeesiyle ictihat degisikli§ine giderek, Anayasa’nin

28 NOTAM is defined in paragraph 1of Article 4 of

the Instruction as “A warning broadcast for aviators
prepared in a special format to provide timely
notification of any aviation service, convenience,
management or information regarding the existence,
conditions, or any changes thereto of the hazard."

29 Governorship Circular Letter dated 12.04.2016 and
numbered 42860840/889-198 of the TR Governorship
of Ankara Office of the Private Secretary

30 Omer Anayurt, Avrupa insan Haklar Hukukunda
Kisisel Basvuru Yolu, Ankara, 2004, p.112-113

transferred from M. Balkan Demirdal,

Hukukun Temel ilkelerinin Tanimi ve islevleri,
Hukuka Giris, 2017, p. 201

31 Official Gazette dated 09.11.1982 and

numbered 17863 (0G)

32 Official Gazette dated 12.10.2004 and

numbered 15611 (0G)

33 Demirdal, p.201

34 izzet Ozgenc, Tirk Ceza Hukuku Genel Hikiimler,
Seckin Yayinevi, Ankara, 2008, p. 106 transfer from
Cetintiirk, p.52

35 Serap Zuvin, Omer Bulgak, Insansiz Hava
Araci Sistemleri Talimati: Ongéralebilir Cezalar
Uygulanabilir mi?, istanbul Barosu Dergisi,

Cilt 90, Say16, s.179

36D.27.09.1994, C. 1993/42, P 1994/72; D.18.01.1996,
C.1995/28, P.1996/2

37 Zuvin/Bulgak, p.178-179

38 Zuvin/Bulgak, p.181

39 Cetintiirk, p.110; D.02.11.2016, C. 2016/171,
P.2016/164; D.12.10.2016, C. 2016/166, P.2016/159
40 Cetintiirk, p.112
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D. Approach of the Constitutional Court After
the Year 2016

The Council of Ministers declared a state of emergency
throughout the country with the decision numbered
2016/9064 to be effective from 21.07.2016. Following the
announcement of a state of emergency, various execu-
tive orders were adopted. There is also an EO among the
executive orders that are issued that sets forth adminis-
trative to the acts that are misdemeanors to those who
violate recording and registration obligation fine among
other sanctions to be applied.*

Itis clear to evaluate that the amendments made onlaws
with perminant character in particular in particular by
executive orders are not in accordance with the above-
mentioned decisions of the Constitutional Court. How-
ever the Constititunal Court changed the precedent and
overruled the requisitions claiming lack of jurisdiction
due to claiming Executive Orders numbered 668, 669,
670 and 671 include regulations contrary to the Consti-
tution is not sufficient to carry out the constitutionality
audit of them in lawsuits filed in order to annul them, an
explicit constitutional authorization is required in order
for the Constitutional Court to audit the state of emer-
gency executive orders, it is clear that the state of emer-
gency orders may not be audited juidicially under any
name when the literal of the Article 148 of the Constitu-
tion, the purpose of the legislator and the respected leg-
islative documents are taken into account, nevertheless
the judicial audit to be made does not comply with the
Article 11 of the Constitution that regulates bindingness
and superiority of the Constitution and Article 6 of the
Constitution regarding no one and any powers may use a
governmental authority does not arise from the Consti-
tution and as per the “however a lawsuit may not be filed

148. maddesinin 1. fikrasindaki “Ancak, olaganiistii hal-
lerde, sikryénetim ve savas hallerinde ¢ikarilan kanun
hiikmiinde kararnamelerin sekil ve esas bakimindan
Anayasaya aykiriligr iddiasiyla, Anayasa Mahkemesin-
de dava acgilamaz.” hiikmii uyarinca, kanun hitkmiinde
kararnamelerin hiikiimlerinin esasina gecilerek yargisal
denetiminin yapilamayacagina, bu nedenle yetkisizlik
nedeniyle taleplerin reddine karar vermigtir.*°

V1. SONUC

TSHK’da son yapilan giincellemeler ile IHA’larin sivil
kullaniminda kayit ve tescil zorunlulugu getirilmigtir.
Bu husus Talimat ile de daha detayl olarak diizenlen-
mistir. Genel olarak makalemizde de vurgulandig iize-
re, IHA’lar simiflarina gore farkl diizenlemelere tabi tu-
tulmuslardir. Stmiflandirmalar agisindan THAnin kalkis
agirhig biiyiik 6nem arz etmektedir. Fakat farkh siniflar
acisindan farkh gekillerde kendini gosteren bu tescil ve
kayit zorunlulugu genel olarak iglenen suglarin éniine
gecmeyi amaclamaktadir. Sug ve cezalarin idare tarafin-
dan diizenlenmesinin sonugclari ise tartigsmalidir. Her ne
kadar Anayasa uyarinca sucta ve cezada kanunilik ilkesi
soz konusu olsa da, yine Anayasa’nin 148. maddesinin 1.
fikrasi uyarinca olaganiistii hal kanun hitkmiinde karar-
nameleri agisindan yargisal denetim yapilmasi miim-
kiin degildir. Bununla beraber Talimat a¢isindan bdyle
bir sinirlandirma bulunmamaktadir. B

28 NOTAM, Talimat'in 4. maddesinin 1. fikrasinin 6
bendinde “Ugus harekati ile ilgili géreviileri, herhangi
bir havacilik hizmetine, kolayligina, yénetimine veya
tehlikesinin varligina, kosullarina ya da bunlardaki
herhangi bir degisiklige iliskin bilgilerden zamaninda
haberdar etmek amaciyla 6zel bir formatta hazirlanmis
havacilara uyari yayini” olarak tanimlanmistir.

29 TC Ankara Valiligi Ozel Kalem Midiirliigi
12.04.20716 tarihli ve 42860840/889-198 sayil

Valilik Genelgesi

30 M. Balkan Demirdal, Hukukun Temel flkelerinin
Tanimi ve Islevleri, Hukuka Giris, 2017, s. 20T'den
naklen Omer Anayurt, Avrupa insan Haklar
Hukukunda Kisisel Basvuru Yolu, Ankara,

2004, s.112-113

3109.11.1982 tarih ve 17863 sayil Resmi Gazete (RG)
3212.10.2004 tarihli ve 15611 sayil Resmi Gazete (RG)
33 Demirdal, s.201

34 Cetintiirk, 52'den naklen izzet Ozgenc,

Tiirk Ceza Hukuku Genel Hitkiimler, Seckin Yayinevi,
Ankara, 2008, s. 106

35 Serap Zuvin, Omer Bulgak, insansiz Hava
Araci Sistemleri Talimati: Ongéralebilir Cezalar
Uygulanabilir mi?, Istanbul Barosu Dergisi,

Cilt 90, Say16, s.179

36T.27.09.1994, E. 1993/42, K 1994/72; T.18.01.1996,
E.1995/28, K. 1996/2

37 Zuvin/Bulgak, s.178-179

38A.g.e.,s.181

39 Cetintiirk, s.110; T.02.11.2016, E. 2016/171,
K.2016/164; T.12.10.2016, E. 2016/166, K.2016/159
40A.g.e.,s.112
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in Constitutional Court by claiming executive orders that
are issued during the state of emergencies, martial rule
andwar breach the Constitution.” provision of paragraph
1ofthe Article 148.%°

V1. CONCLUSION

Under the recent regulations on TCAA, the obligation of
recording and registration was introduced in the civil-
ian use of UAVs. This subject is regulated in detailed in
the Instruction. In general, UAVs are subject to differ-
ent regulations according to their categories. Under this
regime, the UAV’s take off weight has great importance
with respect to the variations. However this record-
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