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Borrowing Relations
Between Shareholders
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Anonim Sirket ile Pay Sahipleri
Arasindaki Borclanma Iligkileri

ABSTRACT

In this Article, the arrangements regarding the
borrowing relations between the shareholders
and the joint stock company which are subject
to different regulations in the Turkish Commer-
cial Code numbered 6102 and the old Turkish
Commercial Code numbered 6/62 will be ex-
amined comparatively and the reflections of
the examined differences regarding the pre-
sent application will be evaluated.
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OZET

Bu calismada 6102 sayili Turk Ticaret Kanu-
nu ile 6762 sayili eski Turk Ticaret Kanununda
farkli diizenlemelere tabi olan pay sahipleri ile
anonim sirket arasindaki borclanma iliskilerine
iliskin dtizenlemeler karsilastirmali olarak in-
celenecek olup, incelenen farkliliklarin meveut
uygulamadaki yansimalari degerlendirilecektir.

ANAHTAR KELIMELER: Sermayenin Ko-
runma llkesi, Pay Sahiplerinin BorclanmaYasa-
g1, Tek Borg llkesi, Pay Sahibinin Sirket Alacak-
lari
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I. INTRODUCTION

N THIS ARTICLE THE EVALUATION REGARDING THE BORROW-
ing relations between joint stock companies will be
done and shareholders, first of all shareholders’ ob-
ligation/debt before the Company will be evaluated
and in this context firstly information about princi-
ple of capital maintenance, later information about

the single debt principle and its exceptions will be given.

Afterwards, the information regarding the sharehold-
ers’ prohibition of borrowing from company consid-
ering the new and old legislations will be given. In this
regard information regarding the capital element, sin-
gle debt principle, principle of maintenance capital will
be given, later the cases in which shareholders loan the
company will be evaluated within the framework of the
Turkish Commercial Code (“TCC?). In this context, in-
vesting the receivables as capital will be explained and
the relation between the company and shareholder will
be evaluated in this manner.

Il. PRINCIPLE OF MAINTENANCE CAPITAL

Principles that shall be examined within the scope of
the shareholders’ prohibition of borrowing firstly the
principle of maintenance capital shall be examined/
handled. Joint stock companies are determined as the
equity companies under the TCC. In this regard, as one
of the essential elements of the company, the capital,
shall be committed and this commitment shall be ful-
filled. Therefore, shareholders who paid their commit-
ted shares of capital and/or members of the board of di-
rectors who are not shareholders and/or their relatives
is aimed to prevent the damage which may occur by bor-
rowing from the company.

In order to ensure the continuity of the main activ-
ity subjects in joint-stock companies, the capital shall
be protected. In this regard, shareholders’ borrowings
from the company under the law may be partially pro-
hibited subject to certain conditions is a practice in line
with the abovementioned principle.

lil. SINGLE DEBT PRINCIPLE AND ITS EXCEP-
TIONS

As itis stated explicitly under the Article 329 of the TCC
with numbered 6102, the joint stock companies are the
company which has determined capital and is divided

1. GiRIS

NONIM SiRKETLER iLE PAY SAHIPLERI ARASINDAKI

bor¢lanma iligkilerinin degerlendirilecegi

bu calismada, 6ncelikle, pay sahiplerinin

sirket nezdindeki yiikiimliiliigii/borcu ele

alimacak olup, bu kapsamda ilk olarak ser-

mayenin korunma ilkesi hakkinda sonra-
sindaysa tek borg ilkesi ve istisnalar1 hakkinda bilgi ve-
rilecektir.

Akabinde, pay sahiplerinin sirkete bor¢lanma yasag:
hakkinda bilgilendirme eski ve yeni kanuni diizenleme-
ler dikkate alinarak yapilacaktir. Bu baglamda sermaye
unsuru, tek borg ilkesi, sermayenin korunmasi ilkesi
hakkinda bilgi verilecek, sonrasinda ise pay sahipleri-
nin girkete bor¢ verdigi durumlar Tiirk Ticaret Kanunu
(“TTK?”) cercevesinde degerlendirilecektir. Bu baglam-
da, alacaklarin sermaye olarak konulmasi hususu da
aciklanarak, sirket ve pay sahibi arasindaki borg iligkisi
bu minvalde ele alinacaktir.

Il. SERMAYENIN KORUNMA ILKESI

Pay sahiplerinin bor¢lanma yasagi kapsaminda incelen-
mesi gereken ilkeler arasinda 6ncelikli olarak “Serma-
yenin Korunmasi Ilkesi”nin ele alinmas gerekmektedir.
Anonim sirketler TTK'da sermaye sirketleri olarak ta-
nimlanmigtir. Bu baglamda, sirketin asli unsurlarindan
olan sermayenin pay sahipleri tarafindan taahhiidii ve
bu taahhiidiin yerine getirilmesi esastir. Dolayisiyla
taahhiit ettigi sermaye payim1 6deyen pay sahipleri ve/
veya hissedar olmayan yonetim kurulu iiyeleri ve/veya
yakinlar tarafindan, sirketten bor¢ almak suretiyle sir-
ketin asli unsuru olan sermayeye, dolayisiyla sirketin
kendisine, zarar verilmesinin engellenmesi amaclan-
maktadir.

Anonim sirketlerde asil faaliyet konulariin devamlili-
g1nin saglanabilmesi i¢cin sermayenin korunmasi gerek-
mektedir. Bu kapsamda, kanunda 6ngoriilmiis olan pay
sahiplerinin gsirketten bor¢ almalarimin belirli sartlara
baglanarak kismen de olsa yasaklanmasi, bahsi gecen
ilkeyle baglantili bir uygulamadir.

lll. TEK BORG ILKESI VE iSTISNALARI

6102 sayili TTK’nin 329. maddesinde acikea belirtildigi
iizere anonim sirketler, sermayesi belirli ve paylara bo-
liinmiis olan, bor¢larindan dolay1 yalniz malvarhigiyla
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into shares, which is solely responsible for its assets due
to its debts. The shareholders’ debts to the company are
regulated under the second paragraph of the same Arti-
cle 329. Letter of the mentioned article explicitly states
that the shareholders are only obligated with the capital
shares they committed. This regulation under the law
is named as “single debt principle”. Single debt princi-
ple, means that shareholder is solely obligated with the
payment of the committed capital share. Therefore, as
arule, it is not possible to burden the shareholder with
another obligation against the statement of the law.!

The shareholders were not allowed to reclaim what they
gave to the company as capital, provided that the rights
to the liquidation shares were reserved Article 480/3 of
the TCC. In this context, the legislator has emphasized
the shareholder’s obligation that the payment of the
shared that was committed, and made clear that the
return of the capital given to the company cannot be re-
quested under the above-mentioned principle of main-
tenance capital.

sorumlu bulunan sirkettir. Yine 329. maddenin 2. fikra-
sinda pay sahiplerinin sirkete karsi olan bor¢lar diizen-
lenmistir. Maddenin lafzi acikc¢a pay sahiplerinin yalniz-
ca taahhiit etmis olduklar1 sermaye paylari ile sorumlu
olduklar1 yéniindedir. Kanunda yapilmis bu diizenleme
“tek borg ilkesi” adiyla adlandirilmaktadir. Tek borg il-
kesi, pay sahibinin, sirkete kars1 yalnizca taahhiit etmis
oldugu sermaye payimi édemek borcunu yiiklendigini
ifade eder. Dolayisiyla, kural olarak, pay sahibine serma-
ye payini1 6demek haricinde kanunun ifadesine aykiri bir
yiikiimliiliik yiiklenmesi s6z konusu degildir.!

TTK 480/3. maddesinde pay sahiplerinin tasfiye pay-
larina iligkin haklar sakl tutulmak kaydiyla sermaye
olarak sirkete verdiklerini geri isteyemeyecekleri dii-
zenlenmigtir. Bu baglamda kanun koyucu, pay sahiple-
rinin taahbhiit etmis oldugu sermayeyi 6deme borcunu
vurgulamis ve yukarida anlatilan sermayenin korun-
masl ilkesi kapsaminda sirkete verdigi sermayenin geri
istenemeyecegi yoniinde iradesini acikca belirtmisgtir.
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IV. SHAREHOLDERS’ PROHIBITION OF
BORROWING

Another issue that should be examined within the con-
text of borrowing relationships between sharehold-
ers and the company, is the shareholders’ prohibition
of borrowing in joint stock companies. Under the TCC
numbered 6102, shareholders are not allowed to bor-
row from the company, except for certain conditions,
different from the old TCC numbered 6762.2 It is a well-
known practice in a joint stock company where the com-
pany’s account is used for personal expenses, and it is
even known that the money is being withdrawn from the
company like a bank. It is understood that the main pur-
pose of the legislator while bringing up this regulation is
to prevent the use of capital which is one of the essential
elements of the companies, that are clearly stated as the
equity company under the law, by their shareholders for
personal purposes. In addition to shareholders, it ap-
pears that non-shareholding board members and their
close relatives are also subject to the same prohibition
under different conditions and exceptions.®

IV. PAY SAHIPLERININ BORCLANMA YASAGI

Anonim sirketlerde pay sahipleri ile sirket arasinda
bor¢lanma iligkileri kapsaminda incelenmesi gereken
bir diger husus pay sahiplerinin sirkete bor¢lanma ya-
sagidir. 6102 sayili TTK’da 6762 sayil1 eTTK’dan farkli
olarak, pay sahiplerinin, belirli sartlar hari¢ tutulmak
iizere, sirketten bor¢ alamayacaklar: diizenlenmistir.?
Anonim sirketlerde sirket kasasinin kigisel harcama-
lar icin kullanildig: ve hatta adeta bir banka gibi sirket
kasasindan para cekildigi bilinen bir uygulamadir. Ka-
nun koyucunun, bu diizenlemeyi getirmesindeki asil
amacinin, sermaye sirketi oldugu kanunda acikca ifade
edilmis olan anonim sirketlerin asli unsurlarindan olan
sermayesinin, pay sahipleri tarafindan kigisel amaclarla
kullanilmasinin 6niine ge¢cmek oldugu anlagilmaktadir.
Pay sahiplerine ek olarak, hisse sahibi olmayan yonetim
kurulu iiyelerinin ve bunlarin yakinlarinin da ayni yasa-
ga ancak farkli sart ve istisnalarla tabi kilindiklar: goriil-
mektedir.?
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Situated practice in Turkey, especially in family business-
es, a general tendency was observed at the point of use of
the company’s capital* When assessed in this context, the
legislator specifically arranged this when preparing the
new legislative act, since the use of corporate capital for
personal interests must be avoided so that the company
can continue to fulfill its activity. In the first prepared
draft, the legislator has made it very difficult for share-
holders to owe the company by regulating: “Except the
debt arising from the subscription, the shareholders cannot
borrow from the company. Unless the debt is accrued from
a transaction made by the shareholder regarding the scope
of the business of the company and is subject to same or
similar conditions with the precedents, with the company.”
However, due to the everyday practices of the commer-
cial life and the usual tendencies, the entry into force of
this article was hindered by the lobbying activities and
the article was amended by Law numbered 6535 without
entering into force. As a result of the lobbying activities,
the amended article has entered into force as follows:

“Shareholders can not owe to the company unless they
fulfill their outstanding obligations arising from capital
commitments and the company’s free reserves together
with the interest are not at a level to cover losses of the pre-
vious year.”

With this amendment the legislator preferred not to pro-
hibit the borrowing however bind it to a specific condi-
tions. Pursuant to the Article of Law, if a shareholder has
adebtregarding the capital commitment - it shall be paid
by the shareholder- and if the company does not make
profit, it is not possible for the shareholder to borrow
from the company. As it is clearly stated that, pursuant to
the principle of maintenance capital it is possible for the
shareholder to borrow from the company with the excep-
tion that if the company is in financial crisis.

As it is seen, in the first text, the borrowing issue is regu-
lated in a very narrow scope, with relevant law amend-
ment, vast opportunityis provided to the shareholders for
borrowing from the company. Although the regulations
that are explained above the relevant provisions of the
TCC are amended because of the fact that the sharehold-
ers could not keep up with the first text regarding their
accustomed practices and with the fulfillment of certain
conditions it gave the opportunity to the shareholders for
borrowing,. Even though the amended provision seems to
regulating the prohibition it can be claimed that the rule
isborrowing and the exception is not to borrow.’

Tirkiye’deki yerlesik uygulamada, 6zellikle aile girket-
lerinde, sirket sermayesinin kullanimi noktasinda genel
bir egilim gézlenmekteydi.* Bu baglamda degerlendiril-
diginde, sirketin, faaliyet konusunu yerine getirmeye
devam edebilmesi icin, sirket sermayesinin kigisel men-
faatler icin kullanilmasinin 6niine gecilmesi gerektigin-
den, kanun koyucu yeni yasal diizenlemeyi hazirlarken
bu hususu 6zellikle diizenlemistir. Bu bakis acisiyla ha-
zirlanan ilk metinde kanun koyucu “Istirak taahhiidiin-
den dogan bor¢ harig, pay sahipleri sirkete bor¢lanamaz.
Meger ki, borg, sirketle, sirketin isletme konusu ve pay
sahibinin isletmesi geregi olarak yapilmis bulunan bir
islemden dogmus olsun ve emsalleriyle ayni veya benzer
sartlara tabi tutulsun.” diyerek pay sahiplerinin sirkete
borclanmasini oldukea kisitlamigtir. Ancak, ticari haya-
tin giindelik uygulamalar1 ve aligilagelen egilimlerden
dolayr bu maddenin yiiriirliige girmesi lobicilik faali-
yetleri marifetiyle engellenmis ve madde hic yiiriirliige
girmeden 6535 sayili kanun ile degistirilmistir. Lobicilik
faaliyetleri neticesinde, degisiklik yapilan haliyle ilgili
madde asagidaki sekilde yiiriirlii§e girmistir;

“Pay sahipleri, sermaye taahhiidiinden dogan vadesi gel-
mis bor¢larint ifa etmedikge ve sirketin serbest yedek ak-
celerle birlikte kart gegmis yil zararlarint karsilayacak
diizeyde olmadikga sirkete bor¢lanamaz.”

Kanun koyucu bu degisiklikle birlikte, bor¢clanmay: ta-
mamen yasaklamamay1 ancak belli sartlara baglamay:
tercih etmistir. Kanun maddesi uyarinca bir pay sahibi
eger sermaye taahhiidiinden kaynaklananbirborcuvarsa
- taahhiit ettigi sermaye bedelinin 6denmesi gerekmek-
tedir- ve sirket eger kar etmiyor durumdaysa, bunlar1
6demeden sirketten bor¢ almasi miimkiin olmayacaktir.
Acikeca anlasildigy {izere, sermayenin korunmasi ilkesi
geregince sirketin mali sikintiya diigmesinin ihtimal da-
hilinde oldugu haller disarida birakilmakla birlikte pay
sahibin bor¢lanmasinin 6nii acilmig olmaktadir.

Goriildiigii {izere ilk metinde borclanma hususu oldukea
dar diizenlenmigken, ilgili kanuni degisiklik sonrasinda
borclanma hususunda pay sahiplerine daha genig imkan
saglanmigtir. Yukaridaki aciklanan yasal diizenlemelere
ragmen, mevcut uygulamalara aligmig olan sirket pay sa-
hiplerinin bu degisiklige ayak uyduramayiglar1 sebebiyle
TTK’ninilgili diizenlemeleri degistirilmis ve pay sahipleri-
ne, yine belirli sartlarin saglanmasi sartiyla, borclanmanin
yolu acilmistir. Her ne kadar degisik kanun maddesinin
ifadesiyasag diizenliyor gibi goriinse de, asil olan borg¢lan-
ma istisna olan bor¢lanmama gibi bir anlam ¢ikmaktadir.®
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V. COMPANY OWE TO THE SHAREHOLDERS AND
RECEIVABLES TO BE SUBJECT TO THE CAPITAL
INCREASE

As it is known the capital of the Company may be pro-
vided by the shareholders as cash and/or in kind. Before
the company, it does not seem like a problem to borrow
from the shareholders. In the practice, in some capital
increase cases, the company’s borrowings amount may
be subjected to the capital increase and necessary pro-
cedure shall be completed in this regard.

While the previous law was into the force, without need
further procedural transaction, receivables of the share-
holder was added to the capital, with the amended regu-
lation, a set of transactions set forth to be completed un-
der the related provisions of the TCC.

V. SIRKETIN PAY SAHIPLERINE BORCLANMASI
VE ALACAKLARIN SERMAYE ARTIRIMINA KONU
EDILMESI

Bilindigi {izere sirketin sermayesi pay sahipleri tarafin-
dan ayni ve/veya nakdi olarak saglanabilmektedir. Sir-
ket nezdinde pay sahibinden bor¢ alinmasi hususunda
bir problem goriinmemektedir. Uygulamada kargilagil-
dig1 iizere, sermaye artiriminin s6z konusu oldugu bazi
durumlarda, sirketin, pay sahibinden bor¢ aldig1 meb-
laglar, sermaye artirirmina konu edilip gerekli islem ta-
mamlanabilmektedir.®

Eski kanun dénemindeki uygulamada herhangi bir usuli
isleme gerek kalmaksizin, pay sahibinin alacag1 serma-
yeye eklenirken, degisen yasal diizenleme ile TTK'daki
maddeler kapsaminda bir takim islemlerin tamamlan-
masi gerektigi ongorilmiistiir.
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From this point, in the practice, Article 127 of the TCC
it is possible to invest the receivables as capital to a
company. In this regard, the borrowings of the com-
pany that was received from its own shareholders, will
be the shareholders’ receivables, it is possible to invest
the receivables as capital to a company. However the
accustomed practice which is adding the borrowings
that is given by the shareholder to the company as the
capital (internal debt) continued until the publish-
ing of the Circular dated July 15, 2013 and numbered
67300147.431.04/ 559478/4979 - 5665 of the Ministry
of Customs and Trade General Directorate of Internal
Trade, in the Circular it is regulated as follows:

“Article 127 of the Turkish Commercial Code numbered
6102, the receivables may be invested as the capital in the
companies and the first paragraph of the Article 342 of the
Law isreserved. In the first paragraph of the Article 342 of

Uygulamaya bu acidan bakildiginda, TTK madde 127
kapsaminda alacaklarin bir sirkete sermaye olarak ko-
nulabilmesi miimkiindiir. Bu bakimdan, sirketin kendi
hissedarlarindan almig oldugu borg, hissedarlar nezdin-
de alacak teskil etti§inden, hissedarin sirketten alaca-
gim1 sermaye olarak taahhiit etmesi miimkiin olacaktir.
Ancak siiregelen uygulama, Glimriik ve Ticaret Bakanli-
g1 i¢ Ticaret Genel Miidiirliigii 15 Temmuz 2013 tarih ve
67300147.431.04/ 559478/4979 — 5665 Sayil1 genelgesi-
nin yayimlanmasina kadar pay sahibinin girkete verdigi
borcun (i¢ borg) sermayeye ilavesi seklinde devam eder-
ken Genelge ile asagidaki sekilde diizenlenmistir:

“6102 sayil Tiirk Ticaret Kanununun 127 nci maddesin-
de; alacaklarin ticaret sirketlerine sermaye olarak konu-
labilecegi diizenlenmis ve Kanunun 342 nci maddesinin
birinci fikra hiikmii sakli tutulmugtur. Kanunun 342 nci
maddesinin birinci fikrasinda ise; vadesi gelmemis ala-
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the Law it is regulated that the undue receivables shall not
be capital. Hereunder, Article 127 of the Law addition of
the receivables to the capital is possible, in this case from
the point of the Article 342 of the Law, relevant shares
shall be evaluated as a kind of an asset and pursuant to the
Article 343 these shall be assessed.”

Because of the vagueness of the “receivables” wording
in the mentioned Circular, even in cash receivables it
is conditioned to be assessed by an expert. Thus, in the
situations where the transfer of the receivables is the
issue the process is getting longer, even though there is
no need for an expert opinion the expenses arising from
the courts and experts were covered. In practice, upon
the request of the shareholders, the civil registries ac-
tions were otherwise, therefore with the publication of
the Circular dated September 29, 2013 and dated 7329
the General Directorate of Internal Trade the practices
that are mentioned above are included in the legislation.
Pursuant to Circular:

“In the case of the receivable of the shareholder from the
company were subject to the capital increase, in the as-
sessment of the receivable, pursuant to Article 343 of the
Law it may be submitted the expert’s report that was ap-
pointed by the basic commercial court where the company
is located, it is also evaluated that the submitting of
a certified public accountant’s report or an inde-
pendent accountant and financial advisor report or

caklarin sermaye olamayacagt hiikiim altina alinmigtar.
Buna gére, Kanunun 127°nci maddesine gore alacaklarin
sermayeye ilavesi miimkiin bulunmakta olup, bu durum-
da Kanunun 342 inci maddesinden hareketle séz konusu
paylarin ayni sermaye niteligi tastyan bir mal varligi un-
suru oldugunun degerlendirilmesi 343 iincii maddest uya-
rinca da bunlara deger bigilmesi gerekmektedir.”

Bahsi gecen genelgede yer alan alacak ifadesinin mug-
laklig1 sebebiyle, nakdi alacaklarda dahi bilirkisinin ata-
narak alacaga deger bicilmesi siireci 6ngoériilmektedir.
Bu nedenle, alacagin devri yoluyla sermaye artirimina
gidilmesi gereken durumlarda siire¢ uzamakta, bilirkisi
goriisiine ihtiya¢c duyulmamasina ragmen mahkeme ve
bilirkisi giderlerine katlanilmak durumunda kaliniyor-
du. Bu nedenle uygulamada, sermaye sahiplerinin de
talebiyle sicil miidiirliiklerinin bu yénde hareket etme-
dikleri goriildiigiinden, 29 Eyliil 2013 tarihli 7329 sayili
genelge ile ig Ticaret Genel Midiirliigii yukarida bahsi
gecen uygulamalar1 mevzuat kapsamina alarak yasal da-
yanak kazandirmigtir. Genelgeye gore:

“Ortagin sirketten olan alacaginy, ortagi oldugu sirketin
sermaye artiriminda ayni sermaye olarak koymast duru-
munda alacagin varliginin tespitinde, Kanunun 343 tincti
maddesi uyarinca sirket merkezinin bulundugu yerdeki
asliye ticaret mahkemesince atanan bilirkisilerce hazirla-
nacak rapor ibraz edilebilecei gibi, yeminli mali miisa-
vir veya serbest muhasebeci mali miisavir raporu ya

inspection report of the inspector of a company that

da denetime tabi sirketlerde denetcinin bu tespitlere

is subject to inspection regarding these assessments

iliskin raporunun da ibraz edilebilecegi degerlendi-

may be submitted.”

As it is seen, it is now possible to obtain a certified pub-
lic accountant report instead of an expert examination
for the cash borrowings that the shareholder gave to the
company.

rilmektedir.”

Goriildiigii tizere artik pay sahibinin sirkete verdigi nak-
di 6diingleri icin bilirkisi incelemesi yerine yeminli mali
miisavir raporu alinabilmektedir.

1 Anonim Sirketlerde Tek Borc llkesi ve Istisnalart,

borrowing from the company such as withdrawing

4 See also 3rd footnote.

https://www.eris.av.tr/dosya/27c46ab676..pdfi,
(Last Access: 09.01.2018)

2 Reason of the Article: “This provision is new and
aims to prevent faulty and bad practice which is
common in commercial life with the significant
damages due to its expanded scope. Because with
this provision it is aimed to prevent the shareholders

from the company, using the company’s vault for many
works and transactions including capital commitment
and making personal expenses from the treasury of
the company.”

3 (zdem Satici Toprak, Anonim Sirketlerde Sirkete
Borglanma Yasagi, Yaklasim Hukuk, Ocak 2014,
Say1:253

5 Salih Calal, 6102 Sayili Yeni Tiirk Ticaret
Kanunu'nda Borclanma Yasagina lliskin Diizenlemeler,
Yaklasim Hukuk, January 2013, Numbered: 241

6 Ersin Nazali, Ortaklara Borglar Hesabinin
Sermayeye Doniismesinde Ne Degisti?, VERGI
DUNYASI, Numbered: 385, SEPTEMBER 2013
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VI. CONCLUSION

As itis explained above, one of the main elements of the
equity companies which is determined as the capital
under the legislation, solely obligation of the sharehold-
ers to the joint stock company is to pay the committed
capital.

This obligation of the shareholder to the company, un-
der the first draft of the TCC that was enacted in 2012,
it is prohibited the shareholders borrowing from the
company to prevent the obligation from weakening that

V1. SONUC

Yukarida da agiklandig: iizere asli unsurlarindan biri
kanun nezdinde sermaye olarak belirlenen anonim gir-
ketlerde, pay sahiplerinin anonim sirkete karsi yegane
yiikiimliiliigti taahhiit edilmis sermayenin 6denmesidir.

TTK’nin 2012°de yiiriirliige giren ilk metninde pay sahi-
binin sirkete karsi olan bu yiikiimliiliigiiniin, sirketten
bor¢ almak suretiyle zayiflatilmasi ya da ortadan kaldi-
rilmasinin engellenmesi amaciyla pay sahibinin sirkete
bor¢lanmas1 yasaklanmugtir. Ancak siiregelen uygula-

1 Anonim Sirketlerde Tek Borc llkesi ve Istisnalari,
https;//www.eris.av.tr/dosya/27c46ab676..pdfi,
(Erisim Tarihi: 09.01.2018)

2 Maddenin gerekgesi : “Hitkiim yenidir; ticaret
hayatinda yaygin olan, kazandigi boyutlar dolayisiyla
verdigi zararlar bir hayli genislemis bulunan, bir kétti
ve sakat uygulamayi 6nlemeyi amaclamaktadr. Ciinkil,
hitkiimle pay sahiplerinin sirkete karsi borclanmalarinin

Ocak 2014, Sayi:253

yani, sermaye taahhtdii dahil, bircok is ve islemde
sirket kasasini kullanmalarinin, kisisel harcamalarini
bu kanaldan yapmalarinin, hatta sirketten para
cekmelerinin engellenmesi amaclanmaktadir.”

3 Ozdem Satici Toprak, Anonim Sirketlerd
Sirkete Borclanma Yasagy, Yaklasim Hukuk,
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is mentioned. However, since the opposite situation is
accepted in ongoing practice it is accepted as an obstacle
for the commerecial life and a public opinion occurred for
rearrangement.

As aresult, with the Law numbered 6335 the text of the
provision was amended, with the subsequent change the
abovementioned prohibition is weaken with some addi-
tional conditions, and the opportunity to borrow from
the company by the shareholder is provided again.

Due to the fact that, as it is explained above and as it is
understood from the statement of the article’s text, be-
fore the borrowing was exception and the rule was not
borrowing, with the amended text not borrowing is the
exception and the indebtness is subject to certain condi-
tions.

Addition to this, advance to shareholder by company is
not prohibited acting as it is not harmful to the capital
element. Even it is possible to subject the shareholders’
receivables from the company the capital increase with
the fulfilment of the conditions under the Circular that
was published by the Ministry of Customs and Trade as
itis mentioned above. B
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malarda aksi durum mutat hale geldigi icin diizenlenmig
olan bu yasak, ticari hayati aksatacak bir diizenleme ola-
rak algilanmis ve yeniden diizenlenmesi konusunda bir
kamuoyu olugsmustur.

Bunun sonucunda 6335 sayii Kanun’la madde metni
degistirilmis, sonradan yapilan bu degisiklikle bahsi ge-
cen yasak, yine belirli sartlar 6ngoriilerek, zayiflatilmig
ve pay sahiplerine sirkete bor¢lanma imkani tekrar sag-
lanmigtir.

Ciinkii yukarida da ayrintih sekilde acgiklandig: {izere
madde metninin ifadesinden anlagildig1 kadariyla, es-
kiden, borclanmama kural borclanma istisna iken, degi-
siklik yapilan metinle birlikte bor¢lanmama hali istisna
borc¢luluk hali ise yalnizca belirli sartlara baglanmisg gibi
anlagilmaktadir.

Bununla birlikte, sermaye unsuruna zarar verilmedigi
kabuliinden hareketle sirketin pay sahibine bor¢ ver-
mesinde bir engel bulunmamaktadir. Hatta Glimriik ve
Ticaret Bakanligi’nin yayimlamis oldugu yukarida belir-
tilen Genelge kapsamindaki usuli sartlarin saglanmasi
kaydiyla, pay sahiplerinin girketten alacaklarimin ser-
maye artirimina konu edilmesi de imkan dahilindedir. B
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