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ABSTRACT

In our age, nuclear energy is being applied in
many military and civilian uses. However this
widespread usage has led it to be a reason
of air pollution, and thus further the main rea-
son of its responsibility. The damage of these
facilities, whose benefits are innumerable in
contrast will be higher if risk occurs.! Turkey is
a party of the Paris Convention on Third Party
Liability in the Field of Nuclear Energy (“Paris
Convention”) which was signed 27th July
1960, the year that stipulates a special strict
liability regime, in terms of nuclear installation
operators including nuclear power plant oper-
ators. The Paris Convention is subject to ma-
jor changes with Additonal Protocol in 2004
although it has not come into force in Turk-
ish Law, but also it has been subject to major
changes with additional protocol in 2004. The

OZET

Cagimizda niikleer eneriji, askeri ve sivil pek cok
alanda kullanilimaktadir. Ancak bu yaygin kulla-
nim alani, onu ytizyilin kirleticileri ve dolayisiyla
sorumluluk sebepleri arasina da sokmustur.
Zira faydalar sayllamayacak kadar cok olan
bu tesislerin, riskin gerceklesmesi halinde ve-
rebilecekleri zararlar da o derece yuksektir.'
Turkiye, nUkleer santral isletenleri de kapsaya-
cak sekilde nuikleer tesis isletenler bakimindan
dzel bir kusursuz sorumluluk rejimi 6Gngdren
29 Temmuz 1960 tarihinde imzaladigl, Ntkleer
Enerji Alaninda Uctinct Sahislara Karsi Hukuki
Sorumluluga lliskin Paris Sézlesmesinin (“Pa-
ris Sézlesmesi”) tarafidir. Hentiz Turk hu-
kuku bakimindan yururlige girmemis olmakla
birlikte Paris Stzlesmesi 2004 yilinda Ek Pro-
tokol ile dnemli degisikliklere tabi tutulmustur.
6098 sayili Turk Borclar Kanunu (“TBK™)nun?
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liability of danger is regulated with a general
provision for the first time in Turkish Law with
Article 71 of the Turkish Code of Obligations
numbered 60982 (“TCO").2 The responsibility
of the Nuclear Power plant operator's is also
included in the scope of liability against the
risks. In this context, the operator has strict li-
ability, the amount of compensation to be paid
is limited by the Paris Convention.

KEYWORDS: Nuclear Power Plant Oper-
ates, Nuclear Damage, Liability, Paris Conven-
tion, Nuclear Installiation

I. INTRODUCTION

NERGY IS INDISPENSABLE AND ESSENTIAL FOR ALL SO-
cial and economic activities for all countries.
Having energy resources, and thus obtaining
energy from these sources with appropriate
methods, enabling the production of energy
domestic and international supply safe, hav-
ing relevant structures and technologies and being de-
termenant in policy making and controlling are among
the strategic issues for the countries.* Therefore, energy
is amajor force that has strategic priorities and is an im-
portant phenomenon that never falls from the agenda
of national and international public opinion. There is a
high level of security in the operation of nuclear power
plants. Notwithstanding incidents may occur during the
operation of a nuclear powerplant. In case of a nuclear
accident, injured people are certainly subject to protec-
tion of the legal systems. Therefore, it is important that
the damages of those who are injured in the event of nu-
clearincidents will be met within the principles and pro-
cedures.® In this context, the concepts of nuclear energy
law will be indicated in this article. Afterwards, the legal
responsibility of the nuclear power plant operator will
be discussed. In this section, firstly, the legal regulations
that are valid in terms of Turkish Law regarding the legal
responsibility of the nuclear power plant operator will
be explained below.

Subsequently, the conditions required to address the
nuclear plant operator’s legal responsibility will be stat-
ed. Lastly, it will be referred to the issue of compensa-
tion under the legal responsibility of this nuclear power
plant operator.

71. maddesi ile ise Turk hukukunda ilk defa ge-
nel bir htiktim ile tehlike sorumlulugu dtizenlen-
mistir.3 NUkleer santral isletenin sorumlulugu
da tehlike sorumlulugu kapsamina girmektedir.
Isletenin kusursuz olarak sorumlu oldugu bu
konuda, ddenecek tazminat miktar Paris Soz-
lesmesi ile sinirflandinimistir.

ANAHTAR KELIMELER: Nikleer Santral,
Isleten, Nukleer Zarar, Tehlike Sorumlulugu

1. GiRIS

UTUN ULKELERIN SOSYAL VE EKONOMIK TUM ET-

kinliklerinin holmazsa olmaz niteliginde

vazgecilmezi enerjidir. Ulkeler icin enerji

kaynaklarina sahip olmak, bu kaynaklar-

dan uygun yontemlerle enerji elde etmek,

iiretilen enerjinin yurt ici ve yurt dig1 arzini
giivenli kilmak, bunlarla ilgili yapilara ve teknolojilere
sahip olup politika belirleme ve kontroliinde belirleyi-
ci olmak, stratejik konularin en basinda gelmektedir.*
Dolayisiyla enerji, stratejik 6neme sahip olan biiyiik
bir gii¢ olarak, milli ve milletleraras1 kamuoyunun giin-
deminden hi¢ diismeyen 6nemli bir olgudur. Niikleer
enerjinin {iretildigi niikleer santrallerin igletiminde
giivenlik olgusu cok yiiksektir. Buna ragmen, santral is-
letilirken niikleer kaza meydana gelebilir. Niikleer kaza
olmasi halinde zarar gorenler elbette ki hukuk sistem-
lerinin korumasi altindadirlar. Bundan dolay: niikleer
kaza neticesinde zarar gorenlerin zararlarimin hangi
usul ve esaslar dahilinde kargilanacaglr hususu 6énem
arz etmektedir.® Bu minvalde, makalemizde ilk olarak
niikleer enerji hukukuna ait kavramlara deginilecektir.
Ardindan, niikleer santral isletenin hukuki sorumlulu-
gu konusuna gecilecektir. Bu kisimda, 6ncelikle niikle-
er santral igletenin hukuki sorumluluguna iligkin Tiirk
Hukuku acisindan gecerli olan hukuki diizenlemeler
aciklanacaktir. Sonrasinda ise niikleer santral isletenin
hukuki sorumlulugundan bahsedebilmek icin gerekli
olan sartlara yer verilmistir. En son olarak da bu niikleer
santral isletenin hukuki sorumlulugu kapsaminda taz-
minat konusuna deginilecektir.
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Il. CONCEPTS OF NUCLEAR ENERGY LAW
A. Nuclear Energy

Nuclear energy is a concept that engages the public to-
day as it is a necessary source of energy and in terms of
fear and anxiety that it creates in the society. The word
of “nuclear” originates from English language. The ad-
jectivated version of the word is “nucleus” in English.
Thus, nuclear refers to the meanings related to the core.
Hence, nuclear energy may be similarly expressed as
atomic energy.®

It has been revealed that the thesis for “the fact that
every material is made up of atomic and non-divisible
particles” that has been accepted to the middle of the
20th century for 2,000 years is wrong. As a result, Otto
Hahn, Fritz Strassman, Lise Meitnerve and Otto Frisch,
the German physicists, accomplished to split the atomic
nucleus as a result of their experiments on uranium in
1938. In the following years, the American physicist

Il. NUKLEER ENERJi HUKUKUNA AIT
KAVRAMLAR

A. Niikleer Eneriji

Niikleer enerji, hem ihtiya¢ duyulan enerji kaynag ol-
masindan hem de toplumda olusturdugu korku ve en-
dige acisindan gliniimiizde kamuoyunu bir hayli meggul
eden bir kavramdir. Niikleer kelimesi, Ingilizce koken-
lidir. Ingilizce’de “nucleus” olan adin sifatlagmis halidir.
Bu sebeple niikleer, cekirdek ile ilgili anlamlar: ifade
etmektedir. Dolayisiyla niikleer enerji, benzer sekilde
atomik enerji, cekirdek enerjisi olarak da ifade edilebilir.

20. yiizyilin ortalarina dogru 2000 yildir kabul géren
“Her maddenin atom adi verilen ve b6liinemeyen parca-
ciklardan olustugu™na iliskin 6nermenin yanhs oldugu
ortaya ¢ikmig; bunun sonucunda da 1938 yilinda Otto
Hahn, Fritz Strassman, Lise Meitnerve ve Otto Frisch
adli Alman fizik¢iler, Uranyum iizerinde yaptiklar: de-
nemeler sonucunda atom cekirdegini parcalamayi ba-
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Enrico Fermi managed to control the chain reaction,
allowing the production of nuclear energy in 1942. This
production is based on the fact that heavy atomic radio-
active atoms (such as Uranium) are divided into smaller
atoms (fission) by the collision of a neutron, or light neu-
trons are combined to form heavier atoms (fusion).” Nu-
clear power plants produce radioactive isotopes.®

B. Nuclear Installation

In general, the concept of nuclear installation includes
facilities where nuclear power plants and nuclear ma-
terials are produces, processed, stored and reprocessed.

The concept of nuclear installation is defined differently
in various international concepts. According to the defi-
nition contained in Article 1 of the Paris Convention,
they are “factories for the manufacture or processing of

sarmiglardir. Takip eden yillarda Amerikal fizik¢i En-
rico Fermi, zincirleme reaksiyonu kontrol altina almay1
bagararak, 1942 yilinda niikleer enerjinin iiretilmesine
olanak saglamigtir. Bu iiretim, basit anlatimla agir rad-
yoaktif (Uranyum gibi) atomlarin bir nétronun ¢arpma-
stile daha kiiciik atomlara béliinmesi (fisyon) veya hafif
rafyoaktif atomlarin birlegerek daha agir atomlari olus-
turmas (fiizyon) sonucu ¢ok biiyiik bir miktarda enerji
acifa cikmasina dayanir.” Niikleer santraller radyoaktif
izotoplar tiretmektedir.?

B. Niikleer Tesis

Genel olarak niikleer tesis (nuclear installation) kav-
ramindan; niikleer santraller ve niikleer maddelerin
iiretildigi, islendigi, depolandig, saklandig1 ve yeniden
islendigi tesisler anlagilmaktadir.
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nuclear substances; factories for the separation of iso-
topes of nuclear fuel; factories for the reprocessing of ir-
radiated nuclear fuel; facilities for the storage of nuclear
substances other than storage incidental to the carriage
of such substances”, arelocated time to time with the de-
cision Administrative Council of the European Nuclear
Energy Agency. In addition, in the amendment made in
the Paris Convention in 2004, “plants for the destruction
of nuclear materials, any type of reactor, plant, factory or
enterprise in the process of removal from operation” and
“means nuclear fuel or radioactive products or any other
Jacility containing waste” phrases have been added to
the definition of “nuclear facility”.® According to the
Paris Convention, the nuclear installation is “nuclear
power plant for civil purposes”.*®

The definition in paragraph i of the Article 2 entitled
“Definitions”, of the Convention on Nuclear Safety
which was signed on September 24 of 1994 by Turkey is
““nuclear installation” means for each Contracting Party
any land-based civil nuclear power plant under its juris-
diction including such storage, handling and treatment
factilities for radioactive materials as are on the same site
and are directly related to the operation of the nuclear
power plant. Such a plant ceases to be a nuclear instal-
lation when all nuclear fuel elements have been removed
permanently from the reactor core and have been stored
safely in accordance with approved procedures, and a
decommissioning programme has been agreed to by the
regulatory body.”™

C. Nuclear Incident

Nuclear incident is an event caused by radioactive
properties of nuclear fuel, nuclear product or waste.
Although different countries have special provisions,
there is a general rule that facilities where extremely
dangerous nuclear materials are located for the evalua-
tion of a boiler as a “nuclear incident” must be carried
out when these items are carried out or when very dan-
gerous activities are carried out or when materials are
transported.”?

According to subparagraph i of the paragraph a of the
Article 1 of the Paris Convention ““A nuclear incident”
means any occurrence or succession of occurrences hav-
ing the same origin which causes damage, provided that
such occurrence or succession of occurrences, or any of
the damage caused, arises out of or results either from
the radioactive properties, or a combination of radioac-

Niikleer tesis kavrami cesitli uluslararas1 kavram-
larda farkh gsekilde tamimlanmigtir. Bunlardan Paris
Sozlesmesi’nin 1. maddesinde yer alan tanima gore her-
hangi bir nakil vasitas: icinde bulunanlar haricindeki
reaktorler, niikleer maddeleri imal eden veya isleyen
fabrikalar; niikleer yakiti izotoplarina ayiran fabrikalar;
niikleer suali niikleer yakit1 tekrar isleme tabi tutan fab-
rikalar; niikleer maddelerin nakli ile ilgili depolamalar
harig, bu cesit maddelerin depolanmasi icin tesisler ve
icinde niikleer yakit veya radyoaktif mahsuller veya ar-
t1g1 gibi Avrupa Niikleer Enerji Ajans: Idare Meclisi'nin
zaman zaman kararlastiracagi maddeler bulunan tesis-
lerdir. Bununla birlikte 2004 yilinda Paris S6zlesmesin-
de yapilan degisiklik metninde, “niikleer tesis” tanimi-
na, “niikleer maddelerin imhast icin tesisler, igletimden
ctkarma siirecinde olan herhangi bir tiir reaktor, tesis,
fabrika ya da isletme” ve “iginde niikleer yakit veya rad-
yoaktif iiriinler veya atik bulunduran tiim diger tesisler
anlaminda olup” ibareleri eklenmistir.” Su halde Paris
Sozlesmesi'nde gecen “niikleer tesis”, kavram itibariyle
“sivil amaclh niikleer santral” anlamindadir.'

Tirkiye tarafindan 24 Eyliil 1994 tarihinde imzalanan
Niikleer Giivenlik S6zlesmesi’nin “Tamimlar” baghkh 2.
maddesinin i bendinde yapilan tamimlama ise “Her bir
s6zlesme tarafi icin niikleer tesis; radyoaktif malzeme-
lerin olduklart gibi ayni tesiste ve dogrudan niikleer gii¢
kaynaginin isletilmesiyle ilgili olarak depolanmast, kul-
lanilmast ve igletilmesi kolayliklart da dahil olmak tizere
yasal yetki stirlart kapsaminda karada tistlenmis sivil
niikleer gii¢ santralini ifade eder. Bu santral, tiim niikleer
yakait elementleri reaktor merkezinden kalici olarak ¢ika-
rildiginda, onaylanmis usule uygun olarak giivenli bir se-
kilde depolandiginda ve diizenleyici organ tarafindan bir
isletmeden ¢ctkarma programi kabul edildiginde bir niikle-
er tesis olmaktan ¢ikar.” seklindedir."

C. Niikleer Kaza

Niikleer kaza, genel olarak niikleer yakit, niikleer iiriin
veya atiklarin radyoaktif 6zellikleri nedeniyle ortaya ci-
kan olaydir. Degisik iilkelerin farkh 6zel diizenlemeleri
olmasina ragmen bir kazanin “niikleer kaza” olarak de-
gerlendirilmesi icin son derece tehlikeli niikleer mad-
delerin bulundugu tesislerde bu maddelerin saklandigi
veya cok tehlikeli faaliyetlerin yiiriitiildiigii veya mad-
delerin taginmasi sirasinda bu kazanin gerceklesmesi
gerektigi genel bir kural vardir.'?

Paris S6zlesmesi'nin 1. maddesinin abendinin 1. alt ben-
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tive properties with toxic, explosive, or other hazardous
properties of nuclear fuel or radioactive products or waste
or with any of them, or from ionizing radiations emitted
by any source of radiation inside a nuclear installation.”
While the Paris Convention defines the concept of nu-
clear incident in detail, it remains silent on issues such
as causality or damage; the settlement of such material
or procedural matters leaves national legislation in ac-
cordance with paragraph b of the Article 14*

In terms of the responsibility of the nuclear power plant
operator, it is also necessary to have a nuclear accident
and damage. Incident also includes diseases that hap-
pen suddenly as a rule, outbreak, occur with external
or more or less unusual factors (Normaletrieb), and in
along-term."

D. Operator

Nuclear power plant operators are the subject of re-
sponsibility for damage caused by nuclear accident. The
operator of the nuclear power plant is a person or legal
entitiy recognized and assigned by the competent au-
thority. According to the subparagraph a of paragraph
1 of Article 2 of the the Preliminary Draft Law on Legal
Responsibility on Nuclear Energy, nuclear installation
operator is the person who is authorized by the Tur-
key Atomic Energy Agency. According to the draft law,
operators who operates without a nuclear power plant
license and whose licences are revoked, shall be held re-
ponsible as nuclear power plant operators.”®

dine gore “Niikleer kaza tabirinden maksat, 6yle bir hadi-
se veya ayni mengel haiz 6yle bir hadiseler ailesidir ki, bu
hadise veya hadiseler silsilesi veya sebep oldugu her tiirlii
hasar radyoaktif evsaftan veya radyoaktif evsafin, niikle-
eryakit yahut radyoaktif mahsuller veya artigin zehirleyi-
ci, patlayici veya tehlikeli evsafi veya bunlardan herhangi
birisi ile birlesmesinden dogar veya onun neticesi olarak
ortaya ¢tkar.” Paris Sozlesmesi niikleer kaza kavramini
ayrintili olarak tanimlarken nedensellik ya da zararin
ispat1 gibi hususlarda sessiz kalmakta; bu tiirde maddi
veya usuli konularin ¢6ziimiinii 14. maddenin b bendi
uyarinca ulusal mevzuata birakmaktadir."

Niikleer santral igletenin sorumlulugu acisindan da
niikleer bir kazanin ve zararin varhigi sarttir. Kaza, kural
olarak aniden gerceklesen, kusur disinda ortaya cikan,
az veya cok alisiilmadik ve dis etkenlerle (Normalbetri-
eb) ortaya cikan ve uzunca bir siirede gerceklesen hasta-
liklar1 da kapsamina almaktadir.**

D. isleten

Niikleer santral isleteni, niikleer kaza sebebiyle orta-
ya cikan zarardan sorumlulugun siijesi konumundadir.
Niikleer santral igleteni, yetkili kurum tarafindan tanin-
mis ve gorevlendirilmis gercek veya tiizel kisidir. Niik-
leer Enerji Alaninda Hukuki Sorumluluk Kanunu On
Tasarisr'nin 2. maddesi, 1. fikrasinin a bendine gore niik-
leer tesis isleteni Tiirkiye Atom Enerjisi Kurumu tarafin-
dan yetkilendirilen kimsedir. On Tasarr’ya gore niikleer
santrallisansi almadan igletenler ve lisansiiptal edilenler
niikleer santral igleteni gibi sorumlu tutulacaklardir.”

1Giilin Giineysu, Niikleer Reaktérlerin Yol Actigi
Zararlardan Dogan Hukuki Sorumluluk, Ankara
Universitesi Hukuk Fakiltesi Dergisi, Volume 41,
Issue.1, 1990, p.207

2 Official Gazette dated 04.02.2011 and

numbered 27846.

3 Onur Gérmez, Nikleer Santral [sletenin Kusursuz
Sorumlulugu, Kadir Has Universitesi Hukuk Fakiiltesi
Dergisi, Volume.2, No.1, June, 2014, p.109

4 Murat Aydogdu, Sivil Amacli Nikleer Santral
isletenin ve Nikleer Madde Tastyanin Hukuki
Sorumlulugu, Ankara, 2009, p.1

5 Mustafa Halit Korkusuz, Niikleer Santral
Isletenin Hukuki Sorumlulugu, Diyarbakir, 2011, p.4
6 Kadir Temurcin, Alpaslan Aliagaoglu,
Nikleer Enerji ve Tartismalar Isiginda Tarkiye'de
Nitkleer Enerii Gercegi, AUCBD, V. 11. 2, p. 25-39

transfer from Korkusuz, , p.8

7 Ayse Aslihan Erbasi Cuhadar, Uluslararas
Niikleer Sorumluluk Rejimi Cercevesinde Sivil Amagli
Niikleer Santral Isletenin Hukuki Sorumlulugu,

inona Universitesi Hukuk Fakultesi Dergisi Ozel Sayi
Volume:1, 2015, p.344

8 Korkusuz, p.8

9 Agah Kiirsat Karauz, Niikleer Santral isletenin
Hukuki Sorumlulugu, Nevsehir Barosu Dergisi,
March, 2014, p.6-8

10 Aydogdu, p.218

11Ash Arda, Nikleer Enerji Alaninda Uctincii Taraf
Sorumluluguna lliskin Paris Sozlesmesi Kapsaminda
Nikleer Tesis Isletenin Hukuki Sorumlulugu,

Ankara, 2005,ps.27-28

12 Karauz, directly from page 10

Julia A. Schwartz, Liability and Compensation for

Third Party Damage resulting from and a Nuclear
Incident, International Nuclear Law: History,

Evolution and Outlook, OECD, 2010, p.309

13 Arda, p.29

14 Aydogdu, p, 221 Karl Oftinger,

Emil W Stark, Schweizerisches

Haftpflichtrecht, Band ll/3, Dritter Teilband, Ubrige
Gefahrdungshaftungen: 4. Aufl., Zirich, 1991, S 29,

N. 189 vd; Max Keller, Sonja Gabi-Bolliger, Das
Schweizerische Schuldrecht, B. Il, Hasftpglichtrecht,
2 Aufl., Basel ind Frankfurt am Main 1988, s. 53,
Erich Steffen, Veerschuldenshaftung als Alternative
zum Schadensersatz, Koln-Miinchen, 1983, p.1820
15Karauz, p.12

16 Gokhan Antalya, Borclar Hukuku Genel
Hiikiimler, Volume 1, Beta Yayinevi, 2nd edition,
stanbul, 2013, p.725 transferred from Gérmez, p. 129
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E. Nuclear Damage

According to the subparagraphs i-ii of the paragraph a
of Article 3 of the Paris Convention, the operator who
operates the nuclear facility or/and who is considered as
a operator in accordance with paragraph d of Article 4,
is responsible for any kind of personal damage or prop-
erty damage.'® Danger liability is defined as an objective,
flawless, strict reason responsibility based on the prin-
ciple of being responsible for dominating a particular
hazard.” There is no clarification whether moral dam-
age has entered or not within the scope of the definiton
of damage; and the preamble states that determining
the scope of damage gives countries somehow margin
of appreciation to determine the context. However, it is
stated that material damages and moral damages may be
compensated case by cases.'®

lil. LEGAL RESPONSIBILITY FOR THE NUCLEAR
POWER PLANT OPERATION

Special and high technology applied for nuclear energy
is under threat to create a serious danger in case of any
error. In Cernobly case in 1986, it caused a nuclear boiler
to revive old theories that it had led to excessive damage
to the environment and surely to the people. The Cher-
nobyl accident has shown that such nuclear catastrophe
extends beyond the borders of the country, affecting be-
yond the countries. This accident did not damage only
the individuals, but also caused catastrofic environmen-
tal damage for different countries.”

E. Niikleer Zarar

Paris S6zlesmesi'nin 3. maddesinin a fikrasinin i-ii bent-
leri uyarinca niikleer tesisi isleten ve/veya 4. maddesi-
nin d fikras1 uyarinca igleten sayilan tasiyan, sahsa veya
mala verilen her tiirlii zarardan tehlike sorumlulugu
kapsaminda sorumludur.’® Tehlike sorumlulugu, 6zel
bir tehlikeye hakimiyetten dolayr sorumlu olma ilke-
sine dayanan nesnel, kusurdan bagimsiz, siki bir sebep
sorumlulugu olarak tanimlanir.” Zarar taniminin kap-
samina manevi zararin girip girmedigi konusunda Paris
Sozlesmesi'nde acikhik yoktur; Gerekce de zarar kapsa-
minin belirlenmesinin yetkili mahkemenin devletinin
hukukuna birakildigini belirtmektedir. Bununla birlikte
Ogretide yalnizca maddi zararlarin degil, manevi zarar-
larin da tazmin edilebilecegi belirtilmektedir.'®

Il. NOKLEER SANTRAL iSLETENIN HUKUKIi SO-
RUMLULUGU

Niikleer enerji icin bagvurulan 6zel ve yiiksek teknoloji,
herhangi bir yanlighk halinde ciddi bir tehlike olugtur-
ma tehdidi altindadir. Ozellikle 1986 tarihli Cernobil
kazasi, bir niikleer kazanin, anormal 6l¢iide zararlara
yol acabilecegi yoniindeki eski teorilerin canlanmasina
neden olmugtur. Cernobil kazasi, bdyle bir niikleer fela-
ketin {ilke sinirlar1 digina tastigini, cok uzak tilkelere etki
yaptigini gostermistir. Bu kaza sadece bireylere zarar
vermekle kalmamisg, ayni1 zamanda farkli {ilkelerin cevre
zararlarina da sebep olmugtur.”

Niikleer santral igletilmesinden kaynaklanan kazalarin
en aza indirilmesi i¢cin Uluslararas1 Atom Enerjisi Ajan-

1Giilin Giineysu, Niikleer Reaktorlerin Yol Actigi
Zararlardan Dogan Hukuki Sorumluluk, Ankara
Universitesi Hukuk Fakilltesi Dergisi, Cilt 41,
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204.02.2011 tarihli ve 27846 sayili Resmi Gazete
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Dergisi, Cilt.2, Say1.1, Haziran, 2014,s.109
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isletenin ve Nitkleer Madde Tastyanin Hukuki
Sorumlulugu, Ankara, 2009,s.1
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7 Ayse Aslihan Erbasi Guhadar, Uluslararasi
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8 Korkusuz, s.8

9 Agah Kiirsat Karauz, Nikleer Santral isletenin
Hukuki Sorumlulugu, Nevsehir Barosu Dergisi,
Mart, 2014, s.6-8

10 Aydogdu, s.218

11Aslh Arda, Nikleer Enerji Alaninda Uciinct Taraf
Sorumluluguna lliskin Paris Stzlesmesi Kapsaminda
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The International Atomic Energy Agency has set funda-
mental regulations in order to minimize the number of
accidents caused by the operation of the nuclear power
plants. These basic standards include technical and sci-
entific rules. Although these rules are advisory, they pro-
mote guidliness to the countries that shall be taken into
consideration. It is possible to sort principles that have
been adopted internationally on nuclear energy on the
order of. The relevant regulations are the principle of
radiation safety, the principle of legal responsibility, the
principle of operating license of facilities, the principle
of continuous control, the principle of compensation,
the principle of continuity, the principle of independ-
ence from national institutions, the principle of trans-
parency, the principle of international cooperation,
principle of right of information.®

A. Regulations Regarding the Legal Responsibil-
ity of the Nuclear Plant Operator in Turkish Law

1. The Paris Convention

Paris Convention whose members are all from the West
European countries and whose secretariat is carried out
by the Organization for Economic Cooperation and De-
velopment (OECD) was signed in 1960 to establish an
international system to ensure that, in the event of the
operation of nuclear facilities or the transport of nuclear
material, the “third parties” of that country or of the oth-
er Parties suffer damage. The Paris Convention which is
still in force today, has been revised in 1982. However, as
a result of the new considerations that have arisen, the
Convention updated in 1999 and signed by countries in
2004. Nevertheless, as the 2004 amendments have not
been approved yet by the Grand National Assembly of
Turkey, it has not entered into force in Turkish law.*

In the Paris Convention, liability of a nuclear installia-
tion shall apply during the transport of nuclear material
or in the event of a nuclear accident.?® Accordingly, it is
alimited liability regime that is stipulated during an op-
eration or due to an operation.

As stated above, the aim of the Paris Convention is to
establish an universally accredited system for the com-
pensation in the situation that the operation of nuclear
facilities under the jurisdiction of a Party State or the
transport of nuclear material results in the destruction
of “third parties” in that or other party’s countries. Par-
ties are obliged to take necessary legal and administra-

st tarafindan temel standartlar belirlenmistir. Bu temel
standartlar teknik ve bilimsel kurallar icermektedir. Bu
kurallar her ne kadar tavsiye niteliginde olsa da, iilkeler
acisindan rehber niteliginde olup, iilkelerin dikkate aldi-
g1 kurallardir. Niikleer enerji ile ilgili uluslararasi alanda
kabul edilmis olan temel ilke ve prensipleri; radyasyon
giivenligi prensibi, hukuki sorumluluk prensibi, tesis-
lerin isletme ruhsat: prensibi, siirekli kontrol prensibi,
tazminat prensibi, devamhlik prensibi, ulusal kurulus-
lardan bagimsizlik prensibi, seffaflik prensibi, uluslara-
ras1igbirligi prensibi, bilgi edinme hakki prensibi seklin-
de siralamak miimkiindiir.?°

A. Tiirk Hukukunda Ni_ikleer Santral isletenin
Hukuki Sorumluluguna lliskin Diizenlemeler

1. Paris Sézlesmesi

1960 yilinda liyelerinin tamamini Bat1 Avrupal iilkele-
rin olusturdugu ve sekretaryas1 Ekonomik i§birli§i ve
Kalkinma Orgiitii (OECD) tarafindan yiiriitiilen niikleer
tesislerin isletilmesi veya niikleer maddelerin taginmasi
sirasinda, o iilkedeki veya diger Taraf iilkelerdeki “liciin-
cii sahislarin” zarar gérmesi durumunda, bu zararlarin
tazmin edilmesini saglamak amaciyla uluslararasi bir
sistem olusturmak icin Paris Sézlesmesi imzaya acilmis-
tir. Paris Sozlesmesi'nin bugiin hala yiiriirliikte olan hali
1982 y1linda yazilmig metnin revize edilmis olan halidir.
Fakat daha sonralari ortaya cikan yeni ihtiyaclar ve du-
rumlar sonucunda 1999 yilinda giincelleme ¢aligmalar
baglamis ve 2004 yilinda taraf iilkelerce imzalanmis-
tir. Ancak 2004 degisiklikleri heniiz TBMM tarafindan
onaylanmadig i¢in bizim hukukumuzda yiiriirliige gir-
memigtir.*!

Paris Sozlesmesi'nde sorumluluk, kural olarak niikleer
madde taginirken veya niikleer bir tesiste kaza olmasi
halinde uygulama alani bulacaktir.?? Buna gore, faaliye-
tin goriilmesi sirasinda ve faaliyetin goriilmesi dolay:-
styla 6ngoriilmiis sinirh bir sorumluluk rejimidir.

Yukarida da belirtildigi {izere Paris S6zlesmesi'nin ama-
cy; bir taraf {ilkenin hukuki yetkisi altindaki niikleer te-
sislerin igletilmesi veya niikleer maddelerin taginmasi
sirasinda, o iilkedeki veya diger taraf iilkelerdeki “li¢iin-
cli sahislarin” zarar gérmesi durumunda, bu zararla-
rin tazmin edilmesini saglayan uluslararasi bir sistem
kurmaktir. Taraf iilkeler, Paris S6zlesmesi'nin 10. ve 14.
maddeleri uyarinca gerekli yasal ve idari tedbirleri al-
makla ylikiimlii kihnmigtir. Bu konuda ilgili tedbirleri
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tive measures in accordance with Articles 10 and 14 of
the Paris Convention. In case third party states suffer
during the operation of the nuclear facilities under the
jurisdiction of the countries which does not take rele-
vant measures or transport of the nuclear material ed by
the third party in that country or the other jurisdiction,
the government of that country is directly responsible
for the compensation of the loss.?

Paris Convention stipulates the establishment of com-
pulsory insurance system which holds the operators li-
able. The form and scope of compensation for nuclear
accidents must be made in accordance with the law.
Furthermore, it shall not be possible to discriminate ac-
cording to nationality, residence or residence criteria
when making this determination.?* Therefore, a liability
regime is envisaged from an objective perspective.

The responsibility that is regulated with the Paris Con-
vention may be listed as follows;*

¢ Responsibility shall be directed to the operator of
the nuclear installation.

almayan iilkenin hukuki yetkisi altindaki niikleer te-
sislerin igletilmesi veya niikleer maddelerin taginmasi
sirasinda o lilkedeki veya diger taraf iilkelerdeki ii¢iincii
sahislarin zarar gérmesi durumunda o {ilkeni hiikiimeti
zararin tazmininden dogrudan sorumlu olmaktadir.?®

Paris Sozlesmesi igletenleri yiikiimlii kilan zorunlu si-
gortalama sisteminin kurulmasini 6ngérmektedir. Niik-
leer kazadan dolay1 tazminatin sekli ve kapsami mutla-
ka hakkaniyete uygun olarak yapilmalidir. Ayrica bu
belirleme yapilirken tabiiyet, ikametgah veya mesken
kriterlerine gore ayirim yapilmasi s6z konusu degildir.?*
Dolayisiyla objektif esasta bir sorumluluk rejimi 6ngo-
rilmiistiir.

Paris Sozlesmesinin getirdigi sorumluluk diizeni g6yle
siralanabilir;?®

* Sorumluluk niikleer tesisatin igletenine yoneltilir.
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¢ The operator shall have a strict liability. The strict
liability is called “causal liability” or “objective li-
ability” in doctrine. Causal liability is based on the
principle of causing damage. In order for liability to
be the case, it is necessary and sufficient to have a
causal link between the event that creates responsi-
bility and harm.?® Liability is based on the existence
of aviolation of obligation of objective care or a dan-
gerous business.?”

¢ Responsibility shall be limited in terms of quan-
tity and time. The amount and the upper limit of
the number of persons responsible for the nuclear
power plant operator are regulated by the Paris
Convention.

e Jurisdiction over the actions shall lie only within
Contracting parties, excluding courts in other coun-
tries. The general rule in the Paris Convention is
that the state party that is involved in nuclear ac-
cidents occured in has jurisdiction. According to
the Article 13 in the Paris Convention, the quan-
titiy of compensation due to a nuclear accident is
determined by national law of the authorized court
which has jurisdiction, in accordance with the other
relevant provisions of the Paris Convention.

2. The Article 90 of the Turkish Constitution
Thearticle 90 of the Constitution states that the interna-

tional agreements which has been duly come into force
are effective in domestic law is statutory. Therefore,

» Igletenin sorumlulugu kusursuz sorumluluktur.
Kusursuz sorumluluguna doktrinde “sebep sorum-
lulugu” veya “objektif sorumluluk” denilmektedir.
Sebep sorumlulugu, zarara sebebiyet verme pren-
sibine dayanmaktadir. Sorumlulugun s6z konusu
olabilmesi i¢in, sorumlulugu doguran olayla zarar
arasinda illiyet baginin bulunmasi gerekli ve yeter-
lidir.?¢ Sorumluluk, objektif 6zen yiikiimliiliigiiniin
ihlaline veya tehlikeli bir igletmenin var olmasina
dayandirilmigtir.?”

e Sorumluluk miktar ve zaman konusunda sinirh-
dir. Niikleer santral igletenin sorumlu olacag: mik-
tar ve silirenin {ist sinirlar1 Paris Sézlesmesi’nde
belirlenmisgtir.

o Ozel yetkili yargl, diger iilkelerdeki mahkemeleri
dislayarak, bir iilkenin mahkemelerine verilir. Pa-
ris Sézlesmesi'nde genel kural iilkesinde niikleer
kaza meydana gelen taraf devletin yargilama yet-
kisine sahip oldugudur. Paris S6zlesmesinin 13.
maddesi uyarinca, niikleer kaza nedeniyle istemde
bulunulacak tazminat miktari Paris S6zlesmesi’nin
diger ilgili maddelerine uygun olarak yetkili mah-
kemenin ulusal hukuku tarafindan belirlenir.

2. Anayasa’nin 90. maddesi

Anayasa’nin 90. maddesi, usuliine uygun bir sekilde
yliriirliige konulmus olan uluslararasi anlagmalarin i¢
hukukta etkili ve kanun hiikmiinde oldugunu hiikiim
altina almigtir. Dolayisiyla 6gretide bazi yazarlar, Paris

17 Erwin Deutsch,: Das Recht der
Gefahrdungshaftung, Juristische Ausbildung (Jura),
Dezember 1983, p. 618; Maximilian Fuchs,:
Deliktsrecht - Eine nach Anspruchsgrundlagen
geordnete Darstellung des Rechts der unerlaubten
Handlungen und der Gefahrdungshaftung, 7. Auflage,
Heidelberg 2009,p. 233; Mehmet Erdem,:

Tiirk Borglar Kanunu Uyarinca Tehlike Sorumlulugu,
Marmara Universitesi Hukuk Fakiittesi Hukuk
Arastirmalari Dergisi Ozel Hukuk Sempozyumu Ozel
Sayisi, 6098 Sayli Tiirk Borclar Kanunu Hiktimlerinin
Degerlendirilmesi Sempozyumu (3-4 June 2011) Prof.
Dr. Cevdet Yavuz'a Armagan, Istanbul 2011,p 217;
Fikret Eren, Borclar Hukuku Genel Hukiimler, 14t
Edition, Ankara, 2012,p 667; Cigdem Kirca,

Uriin Sorumlulugu, Ankara, 2007,p. 120-121 transfered
from Ozge Yiicel, Turk Borclar Kanunu'na Gére Genel

Tehlike Sorumlulugu, Ankara, 2013, p.15
18 Antalya, p. 725, transfer from Yiicel,
Aydogdu, p.233

19 Wolf-Georg Scharf, Europaisches Nuklearrecht,

Berlin, 2008, p.34 transferred from Aydogdu, p.165
20 Korkusuz, p. 33; Aydogdu, p. 166

21Karauz, p. 16

22 Aydogdu, p. 209 Jost Schindel, Die Haftung fiir
Atomschaden, Gottingen, 1064, p. 239 vd,
Oftinger/Stark, 1l/3, S.29, N.13; Giineysu, p. 21/,

23 Aydogdu, p. 174; Korkusuz, p.38

24 Necip Kagan Kocaoglu, Nikleer Tesis Isletenin
Hukuki Sorumlulugu, Karsilastirmali ve Uluslararasi
(Ozel Hukuk Analizi, Ankara Barosu Dergisi, 1.2010/2,
p. 95 transferred from Korkusuz, p. 41

25 Karauz, p. 15-25

26 Veysel Baspinar, Mehmet Altunkaya,

Depremden Dogan Zararlarin Tazmininde
Zamanasiminin Baslamas ve Siiresi, Ankara
Universitesi Hukuk Fakiiltesi Dergisi, Cilt 57, S1,
p.95-131transferred from Korkusuz., p. 90

27 Fikret Eren, Borclar Hukuku Genel Hikiimler,
12. Bask, Istanbul, 2010, p. 449

28 Kocaoglu, p.59 transferred from Eren p.80;
ilhan Ulusan, Tk Hukukunda Nikleer Zararlardan
Dogan Hukuki Mes'uliyet, Prof. Dr. Halit Kemal Elbir'e
Armagan, Istanbul, 1996, p.552; Giineysu, p.215-216
29 A.g.e. p. 80, tvt; Aydogdu, p.203; Giineysu,
p.215-216

30 Kemal Oguzman, Turgut Oz, Borclar Hukuku
Genel Hiikiimler, Volume 2, Vedat Kitapcilik,10th
Edition, Istanbul, 2013, p. 236-238 transferrred from
Gormez, s. 115

31Age., p.115-116
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some authors have argued that the Paris Convention is
an international treaty that may be directly applied in
domestic law.® Based on that, it may be stated that prior
to the regulation the Law on the Establishment and Op-
eration of Nuclear Power Plants and the Sale of Energy
numbered 5710 (“Law”’) which was published in the Of-
ficial Gazette dated 21** November 2007 and numbered
26707 it has already been applicable in legal terms.*

3. The Draft Law

The Draft Law on the Legal Liability on Nuclear En-
ergy (“Draft Law”) which was prepared® by Prof. Dr.
Kemal Oguzman in 1986, was prepared according to the
the Paris Convention and the Nuclear Legal Liability Act
of Switzerland dated 1983.The prominent points may be
summarized as follows;*!

« In the Draft Law, consecutive liability of the owner
the nuclear power plant with the operator of the nu-
clear power plant has been. On the grounds of the
Article 71 of the TCO which danger liability is regu-
lated and is in line with the Draft Law in this respect,
“..According to the principle stated in the first para-
graph of the Article:” In the event that damage arises
from the of activity of an enterprise which presents a
considerable level of danger, owner of the enterprise
and the operator if there is any, shall be jointly liable
from this damage. Thus, the persons who carry out
the activities of an enterprise which presents a con-
siderable level of danger may not be immune from
being responsible from the typical damage arising

Sozlesmesimin dogrudan uygulanabilecek uluslarara-
s1 sozlesmelerden oldugunu ileri siirmiislerdir.?® Buna
dayanilarak denilebilir ki, 21.11.2007 tarihli ve 26707
sayill1 Resmi Gazete’de yayimlanan 5710 sayili Niikleer
Giic Santrallerinin Kurulmas: ve Isletilmesi ile Ener-
ji Satigina Iliskin Kanun (“Kanun”) kabul edilmeden
once de, Paris Sozlesmesi halihazirda uygulanabilir ni-
telikteydi.?

3. Ontasan

Prof. Dr. Kemal Oguzman tarafindan 1986 yilinda hazir-
lanan® “Niikleer Enerji Alaninda Hukuki Sorumluluk
Kanunu Ontasarisi (“6ntasar1”), Paris Sozlesmesi ve
Isvicre'nin 1983 tarihli Niikleer Konusunda Hukuki So-
rumluluk Kanunu dikkate alinarak hazirlanmigtir. Dik-
kat cekici hususlar agagidaki sekilde 6zetlenebilecektir;™

+ Ontasarrda niikleer santralin malikinin niikleer
santralin igleteniyle birlikte miiteselsil sorumlulu-
gu diizenlenmistir. Tehlike sorumlulugunun diizen-
lendigi, Ontasari ile bu bakimdan uyumluluk tegkil
eden TBK’'nin 71. maddesinin gerekcesinde konuya
iligkin olarak “...Maddenin birinci fikrasinda belir-
tilen ilkeye gére: “Onemli élciide tehlike arzeden bir
isletmenin faaliyetinden zarar dogdugu takdirde, bu
zarardan igletme sahibi ve varsa igleten miiteselsilen
sorumludur.Bu nedenle, énemli élciide tehlike arze-
den bir igletmenin faaliyetlerini ylirtiten kisiler, bu
faaliyetlerin gerektirdigi izni veya ruhsati almus olsa-
lar bile, tipik tehlike olgusunun dogurdugu tipik za-
rardan sorumlu olmaktan kurtulamazlar.” hitkkmii-

17 Ozge Yiicel, Tark Borclar Kanunu'na Gore Genel
Tehlike Sorumlulugu, Ankara, 2013, s.15ten naklen
Erwin Deutsch,: Das Recht der Gefahrdungshaftung,
Juristische Ausbildung (Jura), Dezember 1983,
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(3-4 Haziran 20T1) Prof. Dr. Cevdet Yavuz'a Armagan,
istanbul 2011, 217; Fikret Eren, Borclar Hukuku Genel
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21Karauz, s. 16
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from the fact of typical danger even if they obtained
the necessary permit and licences for these activities.”
Therefore, it may be stated that the legislator has
the purpose, holding the persons who carry out the
activities of a nuclear power plant, jointly liable.
¢ The prescribed time limit for liability is 30 years
from the date of the accident; 3 year period of pre-
scription after the damage and the person who is li-
able are learned by the victim is stipulated.

e It is regulated that evidences shall be collected ex
officio by the court with an exception to the rule of
presenting the evidences to the court. An important
point has been stipulated herein; as a regulation in-
cluding the aspect of the intervention to the trial by
regulating “the authority of ex officio enquiry” by law.

nii havidir. Bu minvalde kanun koyucunun esasinda
niikleer santralin faaliyetlerini yiiriiten kimselerin
miiteselsil sorumlu tutulmasi amacini tagidigi yoru-
mu yapilabilecektir.

e Sorumluluk i¢in 6ngoriillen zamanagimi siiresi
kazadan itibaren 30 y1l olarak diizenlenmistir; mag-
durun zarari ve zarardan sorumlu kisiyi 6grenme-
sinden itibaren ise 3 y1llik hakdiisiiriicii bir siire de
ongorilmiigtiir.

e Delilleri taraflarin mahkemeye sunmasi kuralina
istisna getirilerek delillerin mahkemece re’sen top-
lanmas1 6ngoriillmiistiir. Burada 6énemli bir husus
ongoriilmektedir; mahkemeye bir kanunla “resen
tahkik yetkisi” taniyarak, yargilama usuliine miida-
hale boyutunu iceren bir diizenleme olmasi dolay1-
siyla dikkate degerdir.
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¢ Thejudgeis notrestricted with the plaintiff’s claim
for compensation; itis stipulated ability to rule com-
pensation exceeds that amount. The responsibility
regime of the nuclear power plant operator was not
only burdened on the merits of the case, but it was
also revised by considering the judicial dimension.

4. The Law on the Establishment and Operation
of Nuclear Power Plants and the Sale of Energy
No 5710

The Law regulates liability which shall be determined
against damages to third parties along with regulations
on the establishment, operation of nuclear power plants
and sale of energy.*

The paragrapf 5 of the Article 5 of the Law explicitly
regulates that provisions of the Paris Convention, ad-
ditional amendments and other national and interna-
tional legislation shall apply in the event of the trans-
port of radioactive material and radioactive waste or of
an accident at the nuclear power plant.*® In this regard,
the Law does not contain any provision that is contrary
to the Paris Convention.

5. The Turkish Code of Obligations No. 6098

In the TCO which came into force on 1*t June 2012, dan-
ger liability is regulated by a general provision.** Accord-
ing to the Article 71 of TCO, in order for a danger liability
to exist, an existence of an enterprise that creates dan-
ger and the damage shall arise from the operations of an
enterprise that presents danger in a significant level.

It should be indicated that according to the Article 90
of the Constitution as stated above, the Paris Conven-
tion shall be applied directly to the internal law and is
statutory varies from the Article 71 of the TCO by hold-
ing only the operator liable. The reason for that is TCO
stipulates a system which holds both the operator and
owner liable. Nevertheless, there is no obstacle for the
owner and the operator to be the same person within
scope the Paris Convention. It is set forth that the com-
plement regulation may be added to the internal laws
in the paragraph 4 of the preamble of the Paris Conven-
tion. On the other hand as Paris Convention adopts the
principle of holding the operator liable and explains this
principle explicitly in its justification, holding another
liable contradicts the Paris Convention. It is unlikely to

* Yargi¢c davacinin tazminat talebiyle bagh degildir;
bunu agan bir tazminata hitkmedebilmesi 6ngo-
rillmiigtiir. Niikleer santral igletenin sorumluluk
rejimi, sadece davanin esasina hasredilmemis ve
yargilama boyutunu da dikkate alacak sekilde dii-
zenlenmisgtir.

4. 5710 s_aylll Niikleer Giic Santrallarl_mn Kurul-
masi ve Isletilmesi ile Enerji Satisina lliskin Ka-
nun

Kanun, niikleer gii¢ santrallerinin kurulmasi, isletilmesi
ve enerji satisina iligkin bazi diizenlemelerin yaninda,
ticlincii sahislara verilen zararlara kars1 hukuki sorum-
lulugun nasil ve ne sekilde belirlenecegi hakkinda hii-
kiimler de icermektedir.*

Kanun'un 5. maddesinin 5. fikrasi acikca, Paris S6zles-
mesi ve ek degisiklikler ile diger ulusal ve uluslararasi
mevzuat hiikiimlerinin radyoaktif madde ve radyoak-
tif atik tagiirken veya santralde bir kaza olmasi duru-
munda uygulanacagini 6ngérmektedir.®®* Bu baglamda
Kanun, bu hususlar bakimindan Paris Sézlesmesine ay-
kirilik tegkil eden herhangi bir hiikiim icermemektedir.

5. 6098 sayih Tiirk Borclar Kanunu

01.07.2012 tarihinde yiiriirliige giren TBK’da ise tehli-
ke sorumlulugu genel bir hiikiim ile diizenlenmigtir.**
TBK’nin 71. maddesine gore, tehlike sorumlulugunun
mevcut olabilmesi icin; tehlike yaratan bir igletmenin
var olmasi ve zararin, 6nemli 6lciide tehlike arz eden bir
isletmenin faaliyetinden dogmasi gerekir.

Bunoktada belirtmek gerekir ki Anayasa’nin 90. madde-
si uyarinca daha 6nce de belirtildigi {izere dogrudan ic
hukukta uygulama alani bulan ve kanun hitkmiinde olan
Paris Sozlesmesi diizenlemesi yalmizca igleteni sorumlu
tutmakla TBK’nin 71. maddesi diizenlemesinden ayril-
maktadir; zira TBK’nin anilan maddesi malik ile igleteni
miiteselsil sorumlu kabul eden bir sistem 6ngérmiigtiir.
Bununla birlikte, Paris S6zlesmesi kapsaminda malik
ile igletenin ayni kisi olmasi 6niinde bir engel bulunma-
maktadir. Paris S6zlesmesi baglangic kismi 4. paragrafta
ise, i¢ hukuklarin gerekli gérdiikleri tamamlayici diizen-
lemeleri yapabilecekleri 6éngoériilmiistiir. Ote yandan,
Paris Sozlesmesi'nin, sorumlulugunun igletene kanalize
edilmesi ilkesini benimsemis olmasi ve gerekcesinde de
bu ilkeyi ayrintih bir sekilde aciklamig olmasi karsisin-
da, isleten diginda bir sorumlunun éngoériilmesi Paris
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vest the liability to the owner according to the paragraph
1ofthe Article 71 of the TCO since paragraph 3 of the Ar-
ticle 71 of the TCO reserves special regulations.®® As a
matter of fact, when nuclear fuel, radioactive material,
radioactive waste are transported or in the event of an
accident at the nuclear power plant, the Paris Conven-
tion shall be first applied in determining the amount of
compensation and those who are liable of the damages.
National regulation shall apply in case there isno indica-
tive provision with respect to the scope of the liability in
the additional protocols of the Paris Convention or in
the Paris Convention. If it does so, the relevant laws (in
particular the international conventions to which Tur-
key is a party), plays a decisive role in determining of
liability.* In this context, since there are provisions on
the Paris Convention or on the additional protocols of
the Paris Convention, Article 71 of the TCO, which is the
national legislation in shall not primarily apply.

However, it may also be stated that there is a special-
norm, general-norm conflict between the TCo and the
Paris Convention. The special norm is applied as it con-
stitutes the exception of the general norm. Likewise, as
the special norm-general norm conflict is determined in
accordance with the different norms, the one which has
a more limited application are shall regulate more dif-
ferent conditions from the general norm.These differ-
ences exceptions to the norm with a broader coverage.®”
Since the TCO shall be regarded as subsidiary and as a
special norm the Paris Convention shall be applied since
the provisions constitue an exception to the TCO in case
the owner and the operator may be different persons.

B. The Character of the Liability of Nuclear Plant
Operator

There may be very severe consequences in terms of char-
acter and quantity as a result of typical danger during
nuclear power plant operation. Hereby, nuclear plant
operator’s liability is a danger liability which is appealed
in case of a dangerous activity or operating a dangerous
enterprise; and the operator of the nuclear power plant
isliable for the damage to assets and personal being, due
to the operation of the nuclear plant.®

When public interest is taken into account, it may not be
fair to claim the enterprises that engage dangerous ac-
tivities are held accountable only for their faults. There-
fore, the danger liability shall be proposed the most seri-
ous form of strict liability.*

Sozlesmesi ile celismektedir. TBK'nin 71. maddesinin
3. fikrasr'nin 6zel diizenlemeleri sakl tutmasina bina-
en TBK’nin 71. maddesinin 1. fikrasina dayanarak Paris
Sozlesmesi kapsaminda malikin sorumluluguna gitmek
pek miimkiin gériinmemektedir.?® Nitekim Kanun’dan
da anlagildig: iizere, niikleer yakit, radyoaktif madde,
radyoaktif atik taginirken veya santralde bir kaza olmasi
durumunda, zararin sorumlularinin ve tazmin miktari-
nin belirlenmesinde dncelikle Paris S6zlesmesi uygula-
nir. Paris S6zlesmesi'nde veya Paris S6zlesmesi'nin ek
protokollerinde sorumlulugun kapsamini belirleyici hii-
kiim bulunmadig takdirde ise ulusal mevzuata bakilma-
s1 gerekmektedir. Burada da hiikiim bulunmadig tak-
dirde diger uluslararas1 mevzuat (6zellikle Tiirkiye’nin
taraf oldugu uluslararas1 sézlesmeler) sorumlulugun
tayininde belirleyici rol oynar.** Bu kapsamda, Paris
Sozlesmesi'nde ve Paris S6zlesmesi'nin ek protokol-
lerinde hiikiim bulundugundan ulusal mevzuat olan
TBK’nin 71. maddesi 6ncelikli olarak uygulanmayacagi
degerlendirilmektedir.

Bununla birlikte TBK ve Paris S6zlegsmesi arasinda 6zel
norm-genel norm ¢atismasi oldugundan da bahsedilebi-
lecektir. Ozel norm, genel normun istisnasini tegkil et-
tigi icin uygulanir. Zira 6zel norm-genel norm catigmasi
iki normun uygulanma alanlarindaki farklihktan sap-
tandigina gore, uygulama alanmi daha sinirli olanin genel
olandan daha farkli kogullar belirlemesi s6z konusudur.
Bu farkhiliklar kaplami daha genis olan norma getirilmig
istisnalardir.*” TBK genel cerceve norm kabul edilece-
ginden ve Paris Sozlesmesi de 6zel norm niteliginde
oldugundan dolayi, Paris S6zlesmesi'nin TBK’ya istisna
teskil ettiginden hareketle malik ve isletenin farkh kisi-
ler olmas1 durumunda Paris S6zlesmesinin uygulama
alani bulacagindan bahsedilebilecektir.

B. Niikleer Santral isletenin Sorumlulugunun
Niteligi

Niikleer santral isletilmesi sirasinda meydana gelecek
tipik tehlike sonucunda nitelik ve nicelik bakimindan
cok agir sonuglar dogmaktadir. Iste bu niteligi itibariyle
niikleer santral isletenin sorumlulugu; tehlikeli bir is-
letme isletilmesi veya tehlikeli bir faaliyette bulunmasi
halinde bagvurulan tehlike sorumlulugu halidir ve niik-
leer tesisin igleteni, niikleer tesisin igletilmesi sebebiyle,
sahis varligina ve malvarligina gelen zararlardan dolay:
sorumludur.®
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The Liability of the nuclear power plant operator is de-
scribed as the strict liability in the Paris Convention.
According to the Convention, the liability of the nuclear
power plant operator has been gathered around seven
common principles.*® These principles are;

« Strict liability of the operator
« Operator’s exclusive liability
¢ Compulsory financial assurance

¢ Limitation of the operator’s liability in terms of
quantity

¢ Limitation of the operator’s liability in terms of
time

¢ The jurisdiction of the country in which the acci-
dent occured.

Tehlikeli faaliyette bulunan igletmelerin, sadece kusur-
lar1 oraninda sorumlu tutulmalarinin, toplumun menfa-
atleri goz oniine alindig1 zaman, hakkaniyetli olacagini
soylemek miimkiin degildir. Bu yiizden tehlike sorum-
lulugu, kusursuz sorumluluk hallerinin en agir tiiriinii
olusturmaktadir.®

Paris Sozlesmesinde de niikleer santral igletenin so-
rumlulugu kusursuz sorumluluk olarak nitelendirilmis-
tir. Paris S6zlesmesi'ne gore niikleer santral igletenin
sorumlulugu ortak yedi ilke etrafinda toplanmigtir.** Bu
ilkeler;

» Igletenin kusursuz sorumlulugu

» Igletenin miinhasir sorumlulugu

e Zorunlu finansal giivence
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¢ Applying international conventions without the
consideration of the citizenship and/or residence of
the victims.

C. The Requirements of Civilian Nuclear Power
Plant Operator’s Legal Liability in Turkish Law

According to the Article 5 of the Law, in incident case
during the transport of nuclear fuel, radioactive mate-
rial or radioactive waste are carried or in the nuclear
power plant, the Convention shall be primarly applied.

L

« Isletenin sorumlulugunun miktar yoniinden si-
nirlandirilmasi

¢ Isletenin sorumlulugunun zaman bakimindan si-
nirlandirilmasi

 Kazanin gerceklestigi iilkenin yargi yetkisi
* Gecerli uluslararas1 sézlesmelerin, magdurlarin

vatandaghklarina ya da ikametgahlarina bakilmak-
s1zin uygulanmasi ilkeleridir.
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If there is no provision there, then other national pro-
visions (e.g. TCO and international provisions (in par-
ticular the international conventions to which Turkey is
a party in the field of nuclear energy) shall be applied.*
Taking all these rules into consideration, the conditions
laid down in the Law can be generally listed as follows;*?

¢ Realization of the typical danger (nuclear inci-
dent) bound to the liability by law the by the person
liable (the transporter and the operator being liable
for the for the nuclear accident)

¢ The existence of nuclear damage (a loss occurred

by a typical danger)

¢ Non-dismantling of the appropriate causal con-
nection between nuclear damage with the realiza-
tion of the typical danger (nuclear incident).

1. Realization of the Typical Danger Attached to
Legal Liability by the Liable Person

In the meaning of the Paris Convention, the realization
of the typical danger connected with the law means that
the nuclear installation owner or the carrier is respon-
sible for the occurrence of an accident in the nuclear
power plant or while carrying nuclear material. When
we analyze the Article 5 of the Law, it is obvious that the
typical danger is determined by the Law as nuclear acci-
dent during the transport of the nuclear fuel, radioactive
material or radioactive waste, or in the nuclear power
plant.*® The realization of typical danger in the danger
liabilitys is the basis of liability. The most severe one of
the danger liabilities is the danger which is a result of fa-
ciliating nuclear operation.**

2. The Existence of Nuclear Damage

Inorder forthe nuclear plant operator tobe held respon-
sible, it is imperative that there is a nuclear accident and
thus damage incurred from such activities. Incidents
may occur suddenly without fault which are more or less
unusual and may occur under external factors. However,
under danger liability, accidents are caused by the pres-
ence of internal factors as well as external factors. In ad-
dition, it may be a sudden accident or it shall cover dam-
age after along period of time.*®

p. Tiirk Hukukunda Sivil Amach Niikleer Santral
Isletenin Hukuki Sorumlulugunun Kosullar

Kanun’un 5. maddesine gore, niikleer yakit, radyoaktif
madde veya radyoaktif atik taginirken veya santralde
bir kaza olmasi durumunda, éncelikle Paris S6zlesmesi
ve ek degisiklikleri, burada hiikiim olmamas: halinde,
diger ulusal (6rnegin, sorumlulukla ilgili temel kurallar
niteligindeki TBK ve uluslararas1 mevzuat hiikiimleri
(6zellikle niikleer enerji alaninda Tiirkiyenin taraf ol-
dugu uluslararasi sézlesmeler) uygulanacaktir.* Tiim bu
kurallar gozetilerek, Kanun’da 6ngériilen kosullar genel
olarak su sekilde siralanabilir;*?
» Kanunla sorumluluga baglanmisg tipik tehlikenin
(niikleer kazanin) sorumlu kisi tarafindan gercek-
lestirilmesi (niikleer kazadan tagiyicinin veya niik-
leer tesis igletenin sorumlu olmasz)

e Niikleer zararin varlig (tipik tehlikenin meydana
getirdigi bir zarar),

* Tipik tehlikenin (niikleer kazanin) gerceklesmesi
ile niikleer zarar arasinda uygun illiyet baginin bu-
lunmasi ve kesilmemesi.

1. Kanunla Sorumluluga Baglanmis Tipik Tehlike-
nin Sorumlu Kisi Tarafindan Gerceklestirilmesi

Kanunla sorumluluga baglanmig tipik tehlikenin ger-
ceklesmesi, Paris Sozlesmesi anlaminda, niikleer sant-
ralde veya niikleer madde taginirken bir kaza olmasi ile
niikleer kazadan niikleer tesis isletenin veya tagiyicinin
sorumlu olmasini ifade eder. Kanun’un anilan 5. madde-
sini inceledigimizde tipik tehlikenin Kanun bakimindan
niikleer yakit, radyoaktif madde veya radyoaktif atik ta-
simirken veya santralde bir kaza meydana gelmesi sek-
linde belirlendigi goriilecektir.*® Tehlike sorumluluk-
larinda tipik tehlikenin gerceklesmesi, sorumlulugun
temelini olusturmaktadir. Tehlike sorumluluklar: igeri-
sinde en siddetlisi (tehlikelisi) ise, niikleer tesis igletil-
mesinden dogan tehlikedir.**

2. Niikleer Zararin Varhg

Niikleer santral igletenin sorumlu tutulabilmesi icin,
niikleer bir kazanin ve dolayisiyla niikleer bir zararin
var olmas: sarttir. Esasindakaza, aniden gerceklesen,
kusur olmaksizin ortaya ¢ikan, az veya cok alisilmadik
ve dis etkenlerle ortaya cikan olaydir. Ancak tehlike so-
rumlulugunda kaza, dig etkenlerin yaninda igletme ici
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3. Eligible Causal Connection Between Nuclear

Damage with the Typical Danger that is not Cut The
causal relationship between the event or the behavior
that the liability is linked to is called causal connection.*
The damages that shall be compensated according to
the Paris Convention are the damage under the causal
connection. Accordingly, in order for the nuclear plant
operator to be held liable for the resulting damage, it is
necessary and sufficient to prove the existence of an ap-
propriate causal connection between the damage and
the action causing the damage.*’

Responsibility in the law of liability is considered to not
exist in situations that cut the causal connection. The
cases that cut off the link of being are regulated as force
majeure, severe fault of the person who suffers the dam-
age, and severe fault of the third person. In such cases,
the person who cause a loss shall not have any fault
and contributory negligence. If the victim or the third
person has severe illness, it must be at the intensity to
break this causal connection. However, it should be not-
ed that in some of the danger liabilites (in particular at
nuclear damages) are more limited, if compared to the
other types of liabilities. While the situations that cut
the causal connection are; force majeure, severe fault
of the person who suffers the damage, and severe fault
of the third person,* the Article 9 of Paris Convention
regulated the situations that cut the causal connection
between the nuclear accident and the damage as “the op-

etkenlerin de varhig ile ortaya ¢ikmaktadir. Ayrica teh-
like sorumlulugunda kaza, aniden gerceklesen bir kaza
olabilecegi gibi, uzun bir zaman dilimi sonucunda olu-
san hasarlar1 da kapsamina almaktadir.*®

3. Tipik Tehlikenin Ge_rceklesmesi ile Niikleer
Zarar Arasinda Uygun llliyet Baginin Bulunmasi
ve Kesilmemesi

Gerceklesen zararla sorumlulugun baglandig olay veya
davranig arasindaki sebep sonug iligkisine illiyet bagi de-
nir.*® Paris S6zlesmesi’ne gore tazmin edilmesi gereken
zararlar, illiyet baginin varlig: ispat edilmis olan zarar-
ladir. Buna gére, niikleer santral isletenin ortaya cikan
zarardan sorumlu tutulabilmesi i¢in zarar ile zarara se-
bep olan eylem arasinda uygun illiyet baginin varliginin
ispatlanmasi gerekli ve yeterlidir.*”

Sorumluluk hukukunda sorumlulugun, illiyet bagini ke-
sen hallerde ortadan kalktig1 kabul edilmektedir. Illiyet
baginmi kesen haller ise; miicbir sebep, zarar gorenin agir
kusuru ve iictincii sahsin agwr kusuru olarak kabul edil-
mektedir. Bu gibi hallerde zarar verenin herhangi bir ku-
surunun da olmamasi, miiterafik kusurunun bulunma-
mas! gerekmektedir. Zarar goérenin veya ticiincii sahsin
agir kusuru ise illiyet bagim kesecek yogunlukta olma-
hdir. Ancak belirtmek gerekir ki tehlike sorumlulukla-
rinin bazilarinda (6zellikle niikleer zararlarda) diger so-
rumluluk tiirlerine gore illiyet baginin kesilmesi halleri
daha sinirh olarak taninmaktadir.* Nitekim sorumluluk
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erator shall not be liable for damage caused by a nuclear
incident directly due to an act of armed conflict, hostilities,
civil war, insurrection or, except in so far as the legislation
of the Contracting Party in whose territory his nuclear in-
stallation is situated may provide to the contrary, a grave
natural disaster of an exceptional character.” in line with
the numerus clauses principle.*

IV. THE SUBJECT MATTER OF COMPENSATION

The Paris Convention sets forth a limited liability re-
gime in terms of quantity. As a part of this system, op-
erator of the nuclear power plant shall have insurance or
have other financial guarantees in accordance with the
paragraph a of the Article 10.°

According to Article 7 of the Paris Convention, amount
for which the operator is responsible is limited with ,
“up to 15 million Special Drawing Right”.** %> According
to the same article, The country that is party to the Paris
Convention may set a fee of less or more, provided that it
does not fall below the 5 million Special Drawing Rights.
This price is determined solely for damages and will be
paid by the operator in addition to the amount of inter-
est and the amount to be awarded by the court.*®

This amount, however, has been increased to € 700 mil-
lion with the amendment of the 2004 Protocol, which
has not yet come into force in our country’s law. How-

hukukunda illiyet bagini kesen haller; miicbir sebep, za-
rar gorenin agir kusuru ve {igiincii sahislarin agir kusuru
olarak kabul edilmekle birlikte** Paris S6zlesmesi, niik-
leer kaza ile zarar arasindaki illiyet bagini kesen halleri,
9. maddesinde sinirh sayil ilkesine gore “f§leten, silahli
catisma, tecaviiz, i¢ harp, isyan veya iilkesinde niikleer te-
sisin bulundugu Akit Tarafin mevzuatinda aksi ongértil-
medikce istisnai karakterde agir tabii afet ytiziinden do-
gacak niikleer bir kazanin sebep oldugu hasardan mesul
degildir” seklinde diizenlemistir.*

IV. TAZMiNAT HUSUSU

Paris Sozlegmesi, miktar yoniinden simirh bir sorumlu-
luk rejimi 6ngérmektedir. Bu sistem ¢ercevesinde, Paris
S6zlesmesi’nin 10. maddesinin a fikras1 uyarinca, niikle-
er santral isleten, sigorta yaptirmak ya da diger finansal
garantileri bulundurmak zorundadir.*

Paris Sozlesmesi’nin 7. maddesine gore isletenin so-
rumlu oldugu miktar, “azami 15 milyon 6zel cekme hak-
k1”*? ile simirlandirilmigtir.®® Aym1 maddeye gore, Paris
Sézlesmesi’nin tarafi olan iilke 5 milyon Ozel Cekme
Hakkinin altina diigmemek sartiyla daha az veya daha
cok bir iicret belirleyebilir. Belirlenen bu bedeller salt
tazminat masraflar1 olup mahkeme tarafindan hitkme-
dilecek faiz ve bedeller meblaga ilaveten isleten tarafin-
dan 6denecektir.>*

Bununla birlikte s6z konusu tutar, tilkemiz hukukunda
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ever, the Party states also have the right to determine
compensation, provided that it is not less than 5 million
Special Drawing Rights by taking into account the in-
surance or other financial guarantee facilities or taking
into consideration the nuclear facilities or the relevant
nuclear material.>*

V. CONCLUSION

The liability of the nuclear power plant operator is eval-
uated in the context of danger liablity which is a type of
strict liability. Accordingly, fault is not required for the
nuclear plant operator to be held liable. However there
shall be proper causal connection between the nuclear
accident and result of the damage for it. The conditions
for cutting the causal connection are more limited in re-
gard to the liability of the nuclear plant opeator. The ad-
ditional protocol dated 2004, which includes important
amendments to the in the Paris Convention, hasn’t come
into force yet for Turkey. The amendments regarding
the amount of liability of the nuclear power plant opera-
tor shall come to the agenda following the enactment of
the amendments. B

BIBLIOGRAPHY

Giilin Giineysu, Ni]_kleer Reaktorlerin Yol Actigi Zararlardan Dogan Hukuki
Sorumluluk, Ankara Universitesi Hukuk Fakiiltesi Dergisi, Volume 41, 1.1, 1990

Qnur Goérmez, Nikleer Santral isletenin Kusursuz Sorumlulugu, Kadir Has
Universitesi Hukuk Fakiiltesi Dergisi, Volume .2, Issue.], June, 2014

Murat Aydogdu, Sivil Amach Niikleer Santral Isletenin ve Nikleer Madde
Tastyanin Hukuki Sorumlulugu, Ankara, 2009

Mustafa Halit Korkusuz, Niikleer Santral isletenin Hukuki Sorumlulugu,
Diyarbakir, 2011

Ayse Aslihan Erbasi Guhadar, Uluslararasi Nikleer Sorumluluk Rejimi
Cercevesinde Sivil Amach Nikleer Santral Isletenin Hukuki Sorumlulugu,
Inéni University Faculty of Law Magazine Special Edition Volume:1, 2015

Agah Kiirsat Karauz, Niikleer Santral Isletenin Hukuki Sorumlulugu,
Nevsehir Barosu Dergisi, March, 2014,

Asli Arda, Niikleer Enerji Alaninda Uci}ncu Taraf Sorumluluguna liskin Paris
Sozlesmesi Kapsaminda Niikleer Tesis Isletenin Hukuki Sorumlulugu, Ankara, 2005,

0Ozge Viicel, Tiirk Borclar Kanunu'na Gére Genel Tehlike Sorumlulugu,
Ankara, 2013

Ayca Akkayan Yildirim, 6098 sayili Tark Borclar Kanunu Diizenlemeleri
Cercevesinde Kusursuz Sorumlulugun Ozel Bir Tiird Olarak Tehlike Sorumlulugu,
Istanbul University Faculty of Law Magazine, Volume 70,Issue: 1, 2012

Oytun Canyas, idari Yargilama Usult Kanunu ve Vergi Usul Kanunu Arasindaki
Catismalarin Klasik Yontemle Coziimu, Turkiye Barolar Birligi Dergisi,
Issue: 26, 2014

heniiz yiiriirliige girmemis 2004 Protokol degisikligiyle
ile 700 milyon Avro’ya ¢ikartilmistir. Ancak taraf devlet-
leri, sigorta veya diger mali garanti olanaklarini dikkate
alarak ya da niikleer tesisin 6zelliklerini veya ilgili niik-
leer maddeyi goz 6niinde bulundurarak 5 milyon Ozel
Cekme Hakki'ndan az olmamak iizere tazminat belirle-
me hakkina da sahiptirler. *®

V.SONUC

Niikleer santral isletenin sorumlulugu, kusursuz sorum-
lulugun bir tiirii olan tehlike sorumlulugu ¢ercevesinde
degerlendirilmektedir. Buna gore, niikleer santral islete-
nin sorumlu tutulabilmesi icin kusur aranmamaktadir.
Fakat sorumlu tutulabilmesi i¢in niikleer kaza ile ortaya
cikar zarar arasinda uygun bir illiyet baginin olmasi sart-
tir. Niikleer santral isletenin sorumlulugu bakimindan
illiyet bagimi kesen haller daha sinirlidir. Bununla bir-
likte Paris S6zlesmesi ile sorumlu olunan tazminat mik-
tar1 da sinirlandirilmigtir. Paris S6zlesmesinde 6nemli
degisiklikleri iceren 2004 tarihli Ek Protokol, iilkemiz
acisindan heniiz yiiriirliige girmemistir. Degisikliklerin
kabulii ile birlikte niikleer santral isletenin déngériilen
sorumluluk tutarinin degismesi giindeme gelecektir. B
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