BERIVAN CAKIROGLU, TULU SEZER, JULIDE BEYZA CEVHER

The Factors which

Affects Entry

into Force

and Termination of an
Agreement: Condition
Suspensive and
Condition Resolutory

Sézle%menin Yﬁrﬁﬂﬁge Girmesi ve

Sona

rmesini Etkileyen Faktorler:

Geciktirici & Bozucu Kosul

ABSTRACT

In this article, the terms of “suspensive con-
dition” and “resolutory condition” which af-
fects the entry into force and termination of
an agreement have been determined. Also we
have analyzed the effects of these concepts
on an agreement and explained the exceptions
that these conditions cannot be stipulated in
an agreement. The concepts referred under
this article have been clarified by considering
the protective provisions of the legislator.
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OZET

Bu makalede s6zlesmelerin yararlige girmesi
ve sona ermesini etkileyen faktorlerden olan
‘geciktirici kosul " ile ‘bozucu kosul * kavramla-
rinin genel olarak tanimlari yapilarak, bu kav-
ramlarin sézlesmeyi hangi yonlerden ve ne
sekillerde etkiledigi aciklanmis olup ve bunun
yaninda hangi istisnai durumlarda bu kosullarin
konamayacag ve kanun koyucunun koruyucu
hukumlerine deginilerek konu tim hatlariyla ele
alinmistir.

ANAHTAR KELIMELER: Bozucu Kosul,
Bozucu Sart, Geciktirici Kosul, Geciktirici Sart,
Darustluk Kuralr
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I. INTRODUCTION

HE CONDITIONAL OBLIGATIONS ARE REGULATED WIT-
hin the part on “Conditions” under part 2,
section four of the Turkish Code of Obliga-
tions numbered 6098. According to Turkish
Code of Obligations, there are two main types
of conditional obligations: Resolutory con-

dition which is the first type of conditional obligations
that have been regulated under the Article 173 as “An
agreement is tied to a resolutory condition, if the termina-
tion of such agreement is tied to an uncertain event which
may either happen or not. Provisions of such an agreement
will be revoked when the determined fact occurred. Unless
otherwise agreed or required by the nature of the matter,
termination will not have retroactive effect.” The word-
ing of the Article determines that the agreement, whose
termination depends on the occurrence of an unknown
fact whether or not it will be realized in advance, is con-
nected to the suspensive condition. According to the
referred provision, the agreement will terminate when
such uncertain event occurred. Provisions of an agree-
ment which has been tied to a resolutory condition will
be revoked, in the event that such condition occurred.
Conditional provisions of an agreement enter into effect
just like other provisions of the agreement before the
event that triggers the condition happens and remain
effective until such event. Suspensive and resolutory
conditions are addressed separately in this article, and
it will be examined and discussed here how our legisla-
tion addresses conditions that delay or terminate, legal
prohibitions and preventive provisions and the effects of
such provisions on entry into force or termination of an
agreement based on Supreme Court decisions.

Moreover another important issue to mention is that
prior to the Turkish Code of Obligations that came into
effect on 11.01.2011 the word “provision” (sart) was used
by both the legislation and the academic community,
however the new code uses a more contemporary syno-
nym of the word: “condition” (kosul). However, in order
to include certain explanations and comments, in specif-
ic sections of this article the word “provision” was used.

Il. CONDITION SUSPENSIVE AND CONDITION
RESOLUTORY

A. The Term of Condition

Condition, in the context of the freedom of contract, al-

1. GiRIS

098 SAYILI BORCLAR KANUNU’NUN DORDUNCU BOLUM

Ikinci Ayrim’inda “Kosullar” baghg altinda

kosula bagh borclar diizenlenmektedir. Bu

diizenleme uyarinca kosula bagh olarak do-

gabilecek temel iki adet borg tipi bulunmak-

tadir: Bu borg¢ tiplerinden ilki olan bozucu
kosul, 6098 sayili kanunun 173. Maddesinde, “Sona er-
mesi 6nceden gerceklesip gerceklesmeyecegi bilinmeyen
bir olguya birakilan sozlesme, bozucu kosula baglanmis
olur. Bozucu kogsula baglanmis s6zlesmenin hiikiimlerti,
kosulun gerceklestigi anda ortadan kalkar. Aksi karar-
lastirilmadik¢a veya isin niteliginden anlasiimadikca
sona erme, gecmise etkili olmaz.” seklinde hiikiim altina
alinir. Madde hitkmii, sona ermesi 6nceden gerceklesip
gerceklesmeyecegi bilinmeyen bir olgunun varligina
birakilan s6ézlesmenin, bozucu kosula bagh oldugunu
tespit eder. Buna gore, gerceklesip gerceklesmeyecegi
6nceden bilinmeyen bu olgu meydana geldiginde s6z-
lesme sona erer. Bozucu kosula baglanmig sézlesmenin
hiikiimleri, kosulun gerceklestigi anda ortadan kalkar.
Kosula bagh olan hiikiimler kosul gerceklesmeden
once, normal bir sézlesme gibi kurulmakla yiiriirliige
girer ve kogul gerceklesene kadar yiiriirlitkkte kalir. Bu
makalede geciktirici ve bozucu kosul kavramlar: ayri
ayri ele alinacak olup, taliki ve infisahi hallerin mevzu-
atimiz uyarinca nasil ele alindigy, isbu hiikiimler cerce-
vesinde mevcut yasaklar ve koruyucu hiikiimler, isbu
hiikiimlerin s6zlesmenin yiiriirliige girmesi ve sona
ermesine etkileri konu ile iligkili Yargitay kararlar1 da
incelenerek tartigilacaktir.

Belirtilmesi gereken son bir husus ise 11.01.2011 kabul
tarihli Tiirk Borclar Kanunu yiiriirlii§e girmeden énce
hem mevzuat hem de doktrin ¢ercevesinde isbu bozu-
cu ve geciktirici kosul hitkiimleri “geciktirici ve bozucu
sart” olarak ele alinmakta olup mevzuat degisikligi son-
ras1 “sart” ifadesi yerini “kogul” ifadesine birakmugtir.
Ancak bazi aciklamalara ve goriiglere yer vermek adina
isbu makalenin hususi noktalarinda “sart” kavramina
da deginilecektir.

Il. GECIKTIRi VE BOZUCU KOSUL
A. Kosul Kavram
Sart, s6zlesme serbestisi cercevesinde, taraflara sozles-

me sartlarinin gelecekteki bilinmeyen olgulara uyarlan-
mas1 imkanim verir.! Sart sayesinde, gelecekteki bilin-
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lows the parties to be in an agreement that adopts the
unforeseeable events that may occur in the later stages
of the agreement.' The agreement will either enter into
force or become void due to conditions according to the
unforeseeable events. While a condition can affect an
agreement completely, it can also be stipulated for specif-
ic provisions. There are two types of a conditional clause
considering the context of the Code numbered 6098:

1. Suspensive Condition

A suspensive condition is present if the parties tie the
effectiveness of the agreement either partially or fully,
to a future event that may either transpire or not.> In
that case, the agreement remains in force but take ef-
fect on the occurrence of the condition. In the case of
conditional promissory transactions, the obligation will
not arise before the occurrence of the condition.® Until
the condition occurred, a suspension period is present.
Both obligor and obligee have the right to demand per-
formance, but they have to wait the occurrence of the
condition.* There is also another regulation relating to
Good Faith Principle under the Article 175 of Turkish

meyen olgulara gore, s6zlesme ya hiikiim ifade etmeye
baglar ya da hiikmiinii yitirir. Sart, s6zlesmenin tamami-
m1 kapsayabilecegi gibi, yalmzca belirli hiikiimleri i¢in
de 6ngoriilebilir. 6098 sayii Kanun'un sisteminde, sart
kavramin ikili bir ayrimla ele almak miimkiindiir:

1. Geciktirici (Taliki) Kosul

Taraflarin, sézlesmenin tiimiiniin veya bir kisminin hii-
kiim dogurmasiniilerideki bir olgunun gerceklesmesine
veya gerceklesmemesine bagladig1 hallerde geciktirici
kosul s6z konusudur.? Bu durumda sézlesme varligini
siirdiiriir, ama kogulun gerceklesmesi {izerine hiikiim
ifade eder. Kosula bagh bor¢landiric: islemlerde kosul
gerceklesmeden bor¢ dogmaz ve heniiz dogmamig bor-
cun ifas1 istenemez.® Kosul gerceklesene kadar taraf-
larin yapilan sézlesmeyle bagh oldugu bir aski donemi
s0z konusu olur. Taraf hakkin sahibidir, ancak bu hakki,
diger tarafin kosulu bekleme hakkiyla sinirhdir* TBK
madde 175’te ayrica diiriistliik kuralina iligkin de bir dii-
zenleme bulunmaktadir: Taraflardan biri diiriistliik ku-
ralina aykir bir sekilde kosulun gerceklesmesine engel
olursa kosul gerceklesmis sayilacag: gibi diger bir yan-
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Code of Obligations: If a party prevents the condition
from occurring in violation of good faith, the condition
will be deemed as occurred; meanwhile, if a party pro-
vides the occurrence of the condition by acting against
the good faith principle, the condition will be deemed as
not occurred.®

The Supreme Court has made a decision relating to
condition suspense as: “The agreement includes a pro-
vision which states that ‘The agreement takes effect with
the payment of all the above mentioned costs and deposit
and with the signature of lessor.’ This provision consti-
tutes a condition suspensive which protects the rights of
the claimant/lessor. The defendant could not prove that
he has performed his obligations stipulated under the
above mentioned provision but the lessor did not accept
such performance. Therefore, it must acknowledged that
the condition suspensive has occurred pursuant to Article
154 of Turkish Code of Obligations because the defend-
ant/lessee has not performed his obligations arising from
the said provision against the good faith principle. Thus,
the claimant/lessor can demand the rent for the period in
which he kept the leased property available while reserv-
ing his rights under the referred provision.”s

Article171/1 of Turkish Code of Obligations stipulates an
additional obligation with regard to condition suspen-
sive for the obligor. According to this article, the obligor
must avoid any acts that may prevent the adequate per-
formance of the obligation until the condition occurs.
Third paragraph of the said article involves a rule which
is also applied to resolutely condition by way of com-
parison. The Legislator, in this instance, renders all legal
transactions that take place before the occurrence of the
condition invalid for both parties of the agreement.

dan taraflardan biri, kogulun gerceklesmesini diiriistlitk
kurallarina aykir1 bicimde saglarsa, kosul gerceklesme-
mis sayilacaktir.’

Yargitay 14. Hukuk Dairesi geciktirici kosula iligkin ola-
rak; “Sozlesme yukaridaki bedellerin tamaminin 6denme-
si, depozitonun verilmesi ve kiralayanin imzast ile gecer-
lilik kazanir’ hiikmii konulmugtur. Anilan madde hiikmii
davact kiralayanin haklarint koruyan taliki sart niteligin-
dedir. Davali, anilan maddede yazili ytikiimliiliikleri yeri-
ne getirdigini buna ragmen davaci kiralayan tarafindan
kabul edilmedigini kanitlayamamigtir. Bu durumda, da-
valt kiract iyiniyet kuralina aykirt olarak anilan madde-
de yaziuli yiikiimliiliikleri yerine getirmediginden Bor¢lar
Kanununun 154. maddesi hiikmii uyarinca taliki sartin
gerceklestiginin kabulii gerekir. Davact kiralayan da, ani-
lan maddede yazili haklarint sakli tutarak kiralanani kul-
lamima hazir bulundurdugu stire icerisinde kira bedelini
talep edebilir” seklinde karar vermisgtir.®

Geciktirici kogula iligkin olarak Bor¢lar Kanunu madde
171/1 borc¢luyu bir yiikiimliilitk altina sokmaktadur. Ilgi-
li madde uyarinca kogsul gerceklesinceye kadar borglu,
borcun geregi gibi ifasim1 engelleyecek her tiirlii dav-
ranigtan kacinmakla ylikiimliidiir. Aym1 maddenin 3.
Fikrasi ise asagida ele alinacak olan bozucu kosula da
kiyasen uygulanan bir diizenlemedir; Kanun Koyucu bu
sefer akdin hem alacakli hem de bor¢lu tarafini kapsa-
yacak sekilde kosulun gerceklesmesinden 6nce yapilan
tasarruflari, kosulun hiikiimlerini zedeledigi oranda ge-
cersiz saymigtir.

1Fikret Eren, “Borglar Hukuku”, 18th Edition, Ankara
2015, p.1161-2 “Stipulation is a legal entity to expand
the scope of the declaration of an intension. The
baseline of the authorization establishing an obligation
and transaction which depended on the stipulation
should be determined in the freedom of will and
freedom of contract.”

2 Kemal Oguzman ve Turgut Oz, “Borclar Hukuku
II”, 10t Edition, Istanbul 2013, p.498

3 Kemal Oguzman ve Turgut 0z, “Borclar Hukuku
II”, 10t Edition, Istanbul 2013, p.506

4 Fikret Eren, “Borglar Hukuku”, 18" Edition,

Ankara 2015, p.1175“..."

5 Fikret Eren, “Borclar Hukuku”, 18" Edition,
Ankara 2015, p.1178

6 Supreme Court 14th D. 07.12.2010, E. 2010/11007,
K. 2010/13618

7 Kemal Oguzman ve Turgut Oz, “Borclar Hukuku
II”, 10t Edition, Istanbul 2013, p.514

8 Orhan Giirgen, “Sarta Bagl Ozel Hukuk
Islemlerinin Vergilendirilmesi, Yaklasim Hukuk”,
Istanbul 2012

9 Kemal Ozuzman ve Turgut Oz, “Borclar Hukuku
II”, 10 Edition, Istanbul 2013, p.514

10 Fikret Eren, “Borclar Hukuku", 18" Edition,
Ankara 2015, p.1177 “In the acts of disposal which

depend on the dissolving condition, occurrence of
the condition causes real consequences. The right

of property which has already been transferred and
right of claim return to the transferor party without
need to any transaction, in other words, the right
returns, the obligation which has been discharged
with a condition refreshes automatically.”

11Kemal Oguzman ve Turgut Oz, “Borclar Hukuku
II”, 10 Edition, Istanbul 2013, p.517

12 Fikret Eren, “Borglar Hukuku”, 18" Edition,
Ankara 2015, p.1175

13 Kemal Oguzman ve Turgut Oz, “Borclar Hukuku
II”, 10* Edition, Istanbul 2013, p.514
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2. Condition Resolutory

Agreements which are tied to a condition resolutory are
made as non-conditional agreements and take effect
immediately.” Until the event specified in the condition
occurs, these agreements take effect as normal agree-
ments.®

An obligation in a promissory transaction which is tied
to a resolutely condition arises with the performance of
the transaction and becomes due and the obligee can de-
mand performance, the obligor can be forced into per-
formance and statute of limitations begins to run.’

In acts of disposal where the act is tied to a resolutory
condition, rights in rem arise automatically. Therefore,
when the agreement is revoked, all assigned rights will
return to the party that initially assigned such right and
all extinguished rights will arise again.!° Acts of disposals
such as quittance and transfer of claims can be tied to a
resolutory condition. In such case, acquitted debts will
be reinstated and transferred claims will return to their
previous owner."

Similarly to suspensive condition, a suspension period
exists until the occurrence of the condition resolutory.
However, unlike condition suspensive, a suspension
period exists not in relevance to the entry into force but
instead the termination of the agreement.’* A notice and
or the knowledge of the parties relating to the condition
has occurred or not is not necessary for the termination
of the agreement upon the occurrence of the condition."

If parties did not agree upon a specific period in which
the condition is expected to occur, there is no specific

2. Bozucu (infisahi) Kosul

Bozucu kogula bagh s6zlesmeler tipki kogula bagh olma-
yan sozlesmeler gibi kurulur ve kurulmakla hiikiim ifade
eder.” Kosul gerceklesinceye kadar, bozucu kosula bagh
sozlesmeler kurulu bir sézlesmenin normal sonuclarim
dogurur.®

Bozucu Kosula bagh bor¢landirici islemde borg islemin
yapilmasiyla dogar, muaccel olur, alacakl tarafindan
borcun ifasi istenebilir, bor¢lu ifaya zorlanabilir ve za-
managimi iglemeye baglar.’

Bozucu kosula bagh tasarruf iglemlerinde ise kosul ger-
ceklesince ayni etki kendiliginden dogar. Béylece, s6zles-
me hiikmiinii yitirince devredilen haklar devreden tarafa
geri doner, sona ermis olanlar ise yeniden dogar.’ ibra
veyaalacagin devri gibi tasarrufiglemleri de bozucu kosula
baglanabilir. Bu durumda, kogsul gerceklesince ibra edilen
bor¢ canlanir, devredilen alacak eski sahibine geri doner."

Bozucu kosulda da kosul gerceklesene kadar bir aski
doénemi s6z konusudur. Geciktirici kogulda farkh ola-
rak, burada aski dénemi s6zlesmenin hiikiim dogurma-
siyla degil, yiiriirliigiiniin devam etmeyecek olmasiyla
ilgilidir."” Yani, bozucu kogul gerceklesince kosula bagh
sozlesme hiikmiinii yitirir. Bunun icin bir ihtar ya da bil-
dirim gerekmedigi gibi, taraflarin kosulun gerceklesti-
ginden haberdar olup olmamasi dahi 6nemsizdir."

Taraflar kogulun belirli bir siire i¢cinde gerceklesmesi
konusunda ayrica anlagmamuglarsa, diiriistliik kuralina
aykir1 olarak hakkin kétiiye kullanilmasi s6z konusu ol-
madikea bozucu kosul icin kanunda bir siire 6ngoriilme-
migtir."

1Eren, Fikret: Borclar Hukuku, 18.Bas,

devralanin bekleme hakkiyla sinirli ve kisitlidir.

9 08uzman, s.514

Ankara 2015, s.1161-2 “Sart, taraf iradesinin etki
alanini genisletmeye yarayan hukuki bir kurumdur.
Sarta bagla bagl borg ve islem kurma yetkisinin
temelini irade 6zerkligi ve stzlesme 6zgiirliigiinde
aramak gerekir.”

2 Oguzman, Kemal ve Turgut 0z: Borclar Hukuku,
I1,10.B., Istanbul 2013, 5.498

3 0guzman/0z, .506

4 Eren, s.1175 “Sartin gerceklesmesinden 6nceki
devrede (aski déneminde) tasarruf eden, sartli
tasarruf isleminin konusunu olusturan hakkin hentiz
sahibi olmakla birlikte, onun bu hakki, alacakli veya

Tasarrufta bulunan, sartin gerceklesme ihtimalini g6z
6niinde tutarak s6z konusu haklar iizerinde yapacagi
sonraki tasarruflarda dikkatli olmak zorundadir.”
5Eren, s.1178

6 Yargitay 14. H.D. T. 07.12.2010, E. 2010/11007,

K. 2010/13618

708uzman, s.514

8 Giirgen, Orhan: Sarta Bagl Ozel Hukuk
islemlerinin Vergilendirilmesi, Yaklasim Hukuk,
istanbul 2012,

10 Eren, s.1177 “Bozucu sarta bagli tasarruf
islemlerinde sartin gerceklesmesi ayni sonuglar
dogurur. Daha 6nce devredilmis olan milkiyet

ve alacak hakki hicbir isleme gerek kalmaksizin
kendiliginden tekrar devredene gecer, baska bir
deyisle hak geri déner; sartl olarak ibra edilen bore
kendiliginden tekrar dogar.”

1108uzman, s.517

12Eren, s.1175

13 0guzman, s.514
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time stipulated under Turkish Code of Obligations for
resolutory condition, except for the abuse of rights in
defiance of good faith principle.*

The Code stipulates that the occurrence of the condition
will have a proactive effect unless otherwise agreed by the
parties or required by the nature of the matter. In agree-
ments with resolutory condition involving continuously
performed obligations, acts which are performed before
the occurrence of the condition will not be void when the
condition has occurred.” Agreements without continu-
ous performance with resolutory condition are consid-
ered to be retroactive.’ In such agreements, performed
acts should be returned upon the occurrence of the con-
dition. Otherwise, including a resolutory condition in the
agreement would bear no practical importance.”

If any act of disposal which affects the provisions of the
condition resolutory has been made before the occur-
rence of the condition, Article 171/3 of Turkish Code of
Obligations which is stipulated for suspensive condition
will apply to the resolutory condition by way of compari-
son and as mentioned above, invalidity of such acts of dis-
posal can be claimed as long as the acquisitions of parties

Kanun, kosulun gerceklesmesinin, aksi taraflarca ka-
rarlagtirilmadikca veya isin niteliginden anlagilmadik-
ca ileriye etkili olarak sonu¢ doguracagini belirtmistir.
Siirekli borg iligkisi niteligi tagiyan bozucu kogula bagh
sozlesmelerde kosul gerceklesince, kosul gerceklesme-
den 6nce yerine getirilmis edimler hiikiimsiiz hale gel-
mez."® Bozucu kogsula bagh ani edimli s6zlesmelerdeyse
kosulun ge¢mise etkili olacag: kabul edilir.’ Bu sozleg-
melerde kosul gerceklesince, yerine getirilen edimlerin
iadesi gerekir, aksi takdirde sézlesmenin bozucu kosula
baglanmig olmasinin pratik bir 6nemi kalmaz."”

Kosul gerceklesmeden 6nce bozucu kogulun hiikiimleri-
ne etki eden tasarruflar yapilmigsa, geciktirici kosul i¢in
ongoriilen TBK 171/3 hitkmii kiyasen bozucu kosul i¢in
de uygulanarak, yukarida deginildigi izere bu tasarruf-
larin da gecersizligi ileri siiriilebilir, megerki iyi niyetli
kisilerin edinimleri bu gecersizlikten etkilenmesin.'* Bu
hiikiimle, kosul gerceklesene kadar tasarruf igleminin
bir hitkmii olmayacagindan dolayi, lehine tasarruf igsle-
mi yapilan tarafin diistiigli elverigsiz durumun gideril-
mesi amaclanir.”” Ancak bu hiikiim bor¢landirici islem-
lere uygulanmaz.?®
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acting in good faith are not affected.'® With this provision,
itis aimed to remedy the situation of the aggrieved party,
who received the performance, as the act will have no ef-
fect until the condition occurs.” However, this provision
does not apply to the promissory transactions.?

Similar to suspensive condition suspensive, if a party pre-
vents the resolutory condition from occurring in violation
of good faith, the condition will be deemed as occurred;
meanwhile, if a party provides the occurrence of the con-
dition by acting against the good faith principle, the condi-
tion will be deemed as not occurred. (Article 175)

If it is not clear whether a condition is suspensive or
resolutory, itis necessary to interpret the agreement. An
interpretation which is made considering the free will
of the parties and the nature of the agreement regarded
as significant. If there is a conflict in the interpretation
based on the based on the Trust Principle, the condition
will be regarded as a suspensive condition in favor of the
obligor.?!

While interpreting the meaning of a declaration of in-
tent based on the Trust Principle, all elements of the
case at hand which the receiving party knows or should
know based on all conditions and properties of the case
must be taken into consideration.?? Thus, both the re-
ceiving party’s trust in such meaning, and the trust of
the party declaring his intent that such intent will not be
misinterpreted, are protected.?

The Supreme Court for the thirteenth of circuit deter-
mines the condition suspensive and condition resoluto-
ry as “Conditional obligations are stipulated under Arti-
cles 170-176 of Turkish Code of Obligations. A condition is
present if the effectiveness of an agreement tied to a future
event that may either transpire or not. There are two types
of conditions stipulated under Turkish Code of Obliga-
tions: condition suspensive and condition resolutory. If the
effectiveness of an agreement is tied to a condition a condi-
tion suspensive, if the termination of an agreement is tied
to a condition then a condition resolutory is present. The
occurrence of a condition can be tied to the will of parties
or a third party and or external facts. Agreements that are
tied to a suspensive condition do bind the parties before
the occurrence of the specified event. However, the effects
of the agreement are only present after the occurrence of
the event. Until the condition is triggered, provisions of the
agreement are pending, the obligor has no duty to perform
and the obligee may not demand performance.®*

Tipki geciktirici kosulda oldugu gibi bozucu kosulda da,
taraflardan biri diiriistliik kuralina aykir: bir sekilde ko-
sulun gerceklesmesine engel olursa kosul gerceklesmis
sayilir ayrica yine yukarida da deginildigi iizere taraflar-
dan biri, kosulun gerceklesmesini diiriistlitk kurallarina
aykir1 bicimde saglar ise, kosul yine gerceklesmemis sa-
yilacaktir.(TBK 175).

Bir kogulun geciktirici mi, bozucu mu oldugunun anla-
silamadig hallerde s6zlesmenin yorumlanmasi gerekir.
Bu konuda taraflarin iradesi ve s6zlesmenin ruhu dikka-
te alinarak yapilan yorum 6énem tagir. Giiven teorisi esas
alinarak yapilacak yorumda, stipheye diistiliirse kosulun
borg¢lu lehine olan geciktirici kosul oldugu kabul edilir.*

Giiven teorisi esas alinarak yapilacak olan yorumda, bir
irade beyaninin anlami tespit edilirken, muhatabin so-
mut olayin sartlar1 ve tiim 6zellikleri cercevesinde bil-
digi veya bilmesi beklenen biitiin unsurlari degerlendi-
rerek diiriistliik kurali dogrultusunda vermesi gereken
anlam esas alinir.?> Boylece hem muhatap olan tarafin
bu anlama giiveni, hem de beyanda bulunanin bu anla-
ma gelecek tarzda yaptig1 beyanina bagka bir anlam ve-
rilmeyecegine dair giiveni korunmus olur.*

Yargitay 13. Hukuk Dairesi de geciktirici (erteleyici) ve
bozucu kosulu; “Sarta baglt bor¢lar, TBK’ nun 170-176.
maddeleri arasinda diizenlenmistir. Sart, bir s6zlesme-
nin varligimin veya hukuki sonuglarimin gerceklesecegi
kesin olmayan gelecekteki bir olaya baglanmasidir. Ttirk
Borclar Kanununda erteleyici (taliki) ve bozucu (infisahi)
olmak lizere iki tiirlii sart diizenlenmistir. Sayet s6zlesme-
nin hukuki sonuglarimin dogmasi sarta baglanmigsa erte-
leyici (taliki) sart, sona ermesi sarta baglanmigsa bozucu
“infisahi” sart séz konusu olur. Sartin gerceklesmesi ta-
raflarin iradesine, taraflarla birlikte ticiincii sahsin irade-
sine veya dis olaylara baglanabilir. Erteleyici sarta bagl
s6zlesme, sartin gerceklesmesinden once taraflari baglar.
Ancak sozlegsmenin sonuglart sartin gerceklesmesiyle bir-
likte dogar. Sart gerceklesinceye kadar sozlesme hiikiim-
leri askida olup, alacaklinin ifayt isteme hakky, bor¢lunun
da ifa yiikiimliiliigii yoktur.” seklinde tanimlamigtir.?*

B. Kosul Yasagi

6098 sayili Kanun sisteminde baz1 iglemlerin kosula
bagh yapilmasi yasaklanmigtir. Kisiler hukukuna ve aile
hukukunailigkin baziiglemler ile esya hukukunda tagin-
mazlarda tapu siciline yapilan tescil ve serh iglemleri,
bor¢lar hukukunda yenilik doguran islemler, ipotekli
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B. Prohibition of Condition

It is prohibited to tie some transactions to a condition
under the Code numbered 6098. Some transactions re-
lating to law of persons and family law, registrations to
land registry under law of property, formative transac-
tions under law of obligations, construction of mortgage
notes and annuity bonds cannot be tied to a condition.?

An example to this would be the decision of Supreme
Court Assembly of Civil Chambers which stated that:
“In this context, definiteness is a fundamental element of
a bill of exchange. Especially when considering its circu-
latory properties, all parts of a bill of exchange must be
clear, unequivocal and not subject to interpretation. As
noted by Oztan, issue of a bill of exchange is a legal trans-
action which cannot be conditional (Oztan F; Kiymetli
Evrak Hukuku II, Ankara 1997, p. 451). Accordingly Arti-
cle 777 of Turkish Commercial Code, while stating that a
bill that do not bear all legal requirements cannot be con-
sidered as a bill of exchange, also introduces default rules
for maturity, place of issue and place of payment to pre-
vent any legal gaps and thus strengthened the definiteness
principle. Whereas it is acceptable to introduce certain
terms such as the amount of interest, the competent court,
immunity from protest and so on, any terms or conditions
that violates the abstract and definitive properties of the
bill of exchange, debases its negotiable instrument status
before the law.”%

A provision does not exist which regulates such event
thatif thereis atransaction with a condition which is not
allowed to be tied to a condition. It should be deemed as

borg senedi ve irat senedinin kurulmasi iglemleri kogula
bagh olarak yapilamaz.?®

Buna 6rnek olarak Yargitay Hukuk Genel Kurulu'nun;
“Bu cercevede belirlilik ( muayyenlik ) kambiyo senetle-
rinin temel unsurlarindan biridir. Tedaviil kabiliyeti de
dikkate alindiginda bononun biitiin unsurlarinin agik,
net, yoruma elverisli olmayacak bicimde belirgin olmast
gerekir. Oztantn da ifade ettigi gibi police ve bono keside-
si "sart kabul etmeyen” bir islemdir ( Oztan, F.: Kiymetli
Evrak Hukuku, 2. b., Ankara 1997, s.451 ). Nitekim Ttirk
Ticaret Kanunu'nun 777. maddesi zorunlu unsurlart ta-
stmayan senedin bono niteliginde olmadigini belirttikten
sonra vade, keside ve 6deme yeri konusunda da yedek hu-
kuk kurali getirerek olusabilecek bosluklar: doldurmusg ve
belirlilik ilkesini bu sekilde desteklemistir. Avizo, bedel,

Jfaiz, protestodan muafiyet ve yetki sarti gibi kayitlarin

konulmast kabul edilmekte ise de illetten miicerretlik veya
muayyenlik vasfini ortadan kaldiran kayitlarin bono tize-
rine konmast, onun kambiyo senedi vasfini ortadan kaldi-
rir.” seklindeki karar verilebilir.?®

Yasak oldugu halde kogula baglanmig bir islem s6z ko-
nusuysa ne olacagi bir kurala bagh degildir. Geciktirici
kosulla bagh islemlerde taraflar kosul gerceklesmeden
sonucun dogmasim istemediginden, islemin tiimiiyle
gecersiz sayllmasi gerekir.*”

Yasaga ragmen bozucu kosula baglanmig bir islem ba-
kimindan ayni aciklama s6z konusu degildir. Ciinkii ta-
raflarin kosul olmaksizin da sézlesmeyi gecerli tutmaya
yonelik bir farazi irade tagidig1 pesinen sdylenemez.?®

14 Kemal Oguzman ve Turgut Oz,

“Borclar Hukuku II”, 10t Edition, Istanbul 2013, p.515
15 Fikret Eren, “Borclar Hukuku”,

18" Edition, Ankara 2015, p.1178

16 Kemal Ozuzman ve Turgut Oz, “Borclar Hukuku
II”, 10t Edition, Istanbul 2013, p.516, footnote 374

17 Fikret Eren, “Borclar Hukuku”,

18" Edition, Ankara 2015, p.1178

18 Kemal Oguzman ve Turgut Oz,

“Borclar Hukuku II”, 10t Edition, Istanbul 2013, p.517
19 Kemal Oguzman ve Turgut Oz,

“Borclar Hukuku II”, 10t Edition, Istanbul 2013, p.508
20 Tekinay, Selahattin Sulhi, Sermet Akman,
Haluk Burcuoglu ve Atilla Altop

“Borglar Hukuku”, 7™ Edition, Istanbul 1993, p.334
“For example, if | sell and deliver a good which |

have already sold to you with a condition before the
occurrence of the condition, the property is passed
unconditionally; although the condition will occur on
behalf of you later, this act of disposal which

has been made on behalf of another individual is
completely valid.”

21Fikret Eren, “Borclar Hukuku”,

18" Edition, Ankara 2015, p.1172

22 Kemal 0guzman ve Nami Barlas,

“Medeni Hukuk”, 22t Edition, Istanbul 2016, p.296
23 Kemal Oguzman ve Nami Barlas,

“Medeni Hukuk”, 22t Edition, Istanbul 2016, p.297

24 Supreme Court 13™ Civil Chamber D. 22.02.2016,

E. 2015/2709, K. 2016/5165
25 Fikret Eren, “Borclar Hukuku”,
18th Edition, Ankara 2015, p.1167

26 Supreme Court Assembly of Civil Chambers,

D. 07.06.2017, E. 2017/12-330, K. 2017/1088

27 Kemal Oguzman ve Turgut Oz,

“Borclar Hukuku II", 10 Edition, Istanbul 2013, p.502
28 Kemal Oguzman ve Turgut 0z,

“Borclar Hukuku II", 10 Edition, Istanbul 2013, p.502
29 Fikret Eren, “Borclar Hukuku”,

18" Edition, Ankara 2015, p.1168

30 Kemal Oguzman ve Turgut 0z,

“Borclar Hukuku II", 10 Edition, Istanbul 2013, p.503
31Fikret Eren, “Borclar Hukuku”,

18" Edition, Ankara 2015, p.1168

32Fikret Eren, “Borclar Hukuku®,

18 Edition, Ankara 2015, p.1169

33 Kemal Oguzman ve Turgut 0z,

“Borclar Hukuku II", 10 Edition, Istanbul 2013, p.504
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completely invalid if there is such transaction with sus-
pensive condition suspensive because the parties does
not want the agreement takes effect before the occur-
rence of the condition.?”

This is not applicable for those with a resolutory condi-
tion, because it cannot be claimed that the parties have
a hypothetical intention to keep the agreement valid
without the condition.?

C. Protective Orders

Turkish Code of Obligations numbered 6098 states that
if there is a condition in order to provide an act which
violates law and ethics, such transaction which is tied to
the said condition is null and void completely.?

If occurrence of an event is impossible and such event
is determined as a condition suspensive, the transaction
is void completely.*® For example, a time machine is an
unreal fact as an impossible condition. However, if such
a condition is determined as a condition resolutory, the
transaction which is tied to that condition will remain
valid as if there is no such condition.®

There is not any specific regulation under the Code per-
taining to illogical or disturbing conditions except for
testamentary dispositions. Such conditions will remain
valid if a testamentary disposition is present.*> However,
in the case of a condition like this, it can be claimed that
the intent was not reasonably serious and the agree-
ment is not enforceable.*

C. Koruyucu Hiikiimler

6098 say11 Kanun sisteminde, hukuka veya ahlaka ayki-
r1 bir yapma ya da yapmama eylemini saglamaya yonelik
olarak diizenlenen bir kogul s6z konusuysa, bu kosula bag-
L1 olan islemin tamam kesin hiikiimstiizdiir.*

Imkansiz kogullar bakimindan, asla gerceklesmeyecek
bir olgu geciktirici kosul olarak diizenlenmigse tiim islem
gecersizdir.* Olii bir kimsenin dirilmesi, zaman makinesi
gibi gercek dis1 olgular isbu bahsi gecen imkansiz kogulla-
ra ornek tegkil edebilir. Ancak bozucu kogsul olarak diizen-
lenmigse islem sanki kosul hi¢ yokmus gibi gecerliligini
koruyacaktir.®

Anlamsiz veya bagkalarini rahatsiz edecek nitelikteki ko-
sullar bakimindan, 6liime bagh tasarruflar istisna olmak
iizere 6zel bir diizenleme yoktur. Bu durumda, bu kosul-
lar gecerliligini korur.** Ancak, bdyle bir kosul karsisinda
iradenin olmadigy, bir latife beyaninmin s6z konusu oldugu
ileri siiriilebilir.®

llil. SONUC

Tiirk Bor¢lar Kanunu tahtinda kogul kavramu, taraflara
sozlesme kosullarinin gelecekteki bilinmeyen olgulara
uyarlanmas1 imkanim verir. Kogul kavramini ikili bir ay-
rimla ele almak miimkiindiir: Taraflarin, sézlesmenin
tiimiiniin veya bir kisminin hiikiim dogurmasin ileride-
ki bir olgunun gerceklesmesine veya gerceklesmemesine
bagladig) hallerde geciktirici kosul s6z konusuyken, ileri-
deki olguyabaglanan sonucun sézlesmenin yiiriirliigiiniin
sona ermesioldugu hallerde bozucu kosul s6zkonusu olur.

14 Oguzman, s.515

15Eren, s.1178

16 Oguzman, s.516, dipnot 374

17 Eren, s.1178

18 Oguzman, s.517

19 0guzman, s.508

20 Tekinay, Selahattin Sulhi, Sermet Akman,
Haluk Burcuoglu ve Atilla Altop:

Borclar Hukuku, 7.B., Istanbul 1993, 5.334

“Mesela size sarta bagli olarak satip heniiz teslim
etmedigim mali, sart gerceklesmeden 6nce, bir
baskasina satar ve teslim edersem, miilkiyet bu yeni
aliciya kayitsiz sartsiz gecmis olur; sonradan sizin
lehinizdeki sart gerceklesmis olsa bile, baskasi lehinde
yapmis bulundugum bu tasarruf islemi tamamen
gecerli olarak kalir.”

21Eren, s.1172

K. 2016/5165
25Eren, s.1167

K. 2017/1088

22 0guzman, Kemal ve Nami Barlas:
Medeni Hukuk, 22.Bas, Istanbul 2016, 5.296

23 0guzman ve Barlas, s.297

24 Yargitay 13. H.D. T. 22.02.2016, E. 2015/2709,

27 0guzman, s.502
28 0guzman, s.502
29Eren, s.1168
30 08uzman, s.503
31Eren, s.1168
32Eren, s.1169
33 0guzman, s.504

26 Yargitay HGK, T. 07.06.2017, E. 2017/12-330,
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lil. CONCLUSION

The term condition in the context of Turkish Code of
Obligations allows the parties to be in an agreement that
adopts the unforeseeable events that may occur later on.
A condition suspensive is present if the parties tie the ef-
fectiveness of the agreement either partially or fully, to
a future event that may either transpire or not. On the
other hand, a resolutory condition is present if the ter-
mination of the agreement is tied to a future event.

An agreement which is tied to a resolutory condition will
terminate upon the occurrence of the condition. There is
a suspension period until the condition occurred and at
the end of this period, the agreement will not remain in
force. The occurrence of the condition will have a proac-
tive effect unless otherwise agreed by the parties or re-
quired by the nature of the matter. But if there is an agree-
ment without continuous performance, all assigned right
will be returned when the condition occurred.

If it is not clear whether a condition is suspensive or
resolutory, it is necessary to interpret the agreement
through the principle of truth. While interpreting the
agreement, free wills of the parties and the nature of the
agreement is considered. But if there is still a conflict on
this matter, the condition will be regarded as a suspen-
sive condition in favour of the obligor. B
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Bozucu kosula bagl s6zlesme, kosulun gerceklesmesiy-
le hitkmiini yitirir. Kosul gerceklesene kadar bir aski
donemi s6z konusudur. Aski dénemi bittiginde sozles-
menin yiiriirliigii devam etmez. Kosulun gerceklesmesi,
aksi taraflarca kararlagtirilmadikca veya isin niteligin-
den anlagilmadikea ileriye etkili olarak sonu¢ dogurur.
Bunun istisnasi, bozucu kogula bagh ani edimli s6zles-
melerdir. Bu durumda kosul gerceklesince yerine getiri-
len edimler iade edilir.

Bir kosulun geciktirici mi, bozucu mu oldugunun anla-
silamadig1 hallerde sozlesme giiven prensibi uyarinca
yorumlanir. Bukonuda taraflarin iradesi ve sézlesmenin
ruhu dikkate alinir. Yorumlama sonucunda siipheye dii-
siiliirse, bor¢lu lehine olan geciktirici kogul oldugu kabul
edilir.
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