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ABSTRACT

People can obtain goods and services from
the relevant market through the person and/or
institution that provide goods and services. In
the course of time, the goods and/or services
demanded by the individuals may differenti-
ate and accordingly the type and the nature of
such goods and services may change. In par-
allel with the needs of individuals, the needs
and priorities of the institutions and organiza-
tions may change. In this respect, the present
article identifies the problems in implementa-
tion in order to propose an amendment to the
Public Procurement Law (“PPL”) numbered
4734 and dated January 4, 2002 and the Pub-
lic Procurement Contracts Law (“PPCL”)

OZET

Kisiler mal ve hizmete iliskin ihtiyaclarini mal ve
hizmet sunan kisi ve/veya kurumlar araciligyla
ilgili piyasadan temin edebilir. Zaman icerisinde
bireylerin talep ettikleri mal ve/veya hizmetler
degiskenlik gosterebilmekte ve bu dogrultuda
s6z konusu mal ve hizmetlerin tirt ve niteligi
de farkllasabilmektedir. Buna paralel olarak,
ilgili mal ve hizmetlerin temin yollari da tarihsel
surecte farklilik ve degiskenlik gbstermektedir.
Bu dogrultuda, isbu makalede, 10cak 2003 ta-
rihinden itibaren yurdrlige girmis olan 4 Ocak
2002 tarihli ve 4734 sayili Kamu |hale Kanunu
(“KIK”) ve 5 Ocak 2002 tarihli ve 4735 sayili
Kamu lhale Stzlesmeleri Kanunu'na (“KISK™)
iliskin degisiklik onerilmesi amaciyla uygula-
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numbered 4735 and dated January 5, 2002
that both entered into force as of January 1,
2003, and within the framework of these is-
sues, amendments that should be made in
public procurement legislation are revealed.

KEYWORDS: Public Procurement Law,
Public Procurement Contracts Law, State Pro-
curement Law, Public Procurement Authority,
Tender, Tender Process, Competition, Public
Procurement, Auction, Restricted Procedure

I. INTRODUCTION

ARALLEL TO THE NEEDS OF INDIVIDUALS, THE NEEDS
and priorities of institutions and organiza-
tions can change over time. Likewise, the
needs and priorities of public institutions
and organizations can change as well. Public
institutions and organizations, unlike indi-

viduals, provide their needs within the scope of certain
rules. Yet, the public institutions and organizations are
obliged to comply with the rules and regulations in order
to use or benefit the public poverty. Accordingly, public
procurement is carried out in accordance with the pub-
lic procurement legislation and by that it is regulated
that public funding will be used efficiently and correctly.
Furthermore, as mentioned above, the relevant rules
and procedures must also have a flexible and dynamic
structure within the framework of changing needs and
priorities. For these reasons, it is essential that public
procurement legislation is prepared carefully and in ac-
cordance with the changing conditions.

Public procurement legislation is the determinant of
the commercial relations between the public and pri-
vate sectors. The Turkish public procurement system
and relevant legislation, while responding to changing
and dynamic requirements, should be in compliance
not only with the internal dynamics but also with the
economic, social and political conditions that develop
at the world scale. In this regard, it is of utmost impor-
tance that the Turkish public procurement system is in
compliance with the rules applied and adopted by in-
ternational organizations and institutions such as the
European Union, the World Trade Organization and the
World Bank.

madaki sorunlar tespit edilecek ve bu sorunlar
cercevesinde anilan kamu ihale mevzuatinda
vapllmas! gereken degisiklikler ortaya konul-
maktadir.

ANAHTAR KELIMELER: Kamu |hale Ka-
nunu, Kamu |hale S6zlesmeleri Kanunu, Devlet
lhale Kanunu, Kamu |hale Kurumu, Ihale, Ihale
Surreci, Rekabet, Kamu Alimlari, Acik Artirma,
Pazarlik Usult

1. GiRiS

IREYLERIN IHTiYACLARINA PARALEL OLARAK KU-

rum ve kuruglarin ihtiyac ve oncelikleri de

zaman icerisinde degisebilmektedir. Ayni

sekilde, kamu kurum ve kuruglarinin da ih-

tiyag ve 6ncelikleri degisim gosterebilmekte-

dir. Kamu kurum ve kuruluglari, bireylerden
farkl olarak, ihtiyaclarini belli kurallar cercevesinde
temin eder. Zira, kamu kurum ve kuruluglarinin kamu
mal ile ilgili tasarrufta bulunmasi ve ihtiyaclarinin ka-
muya ait mal varhgindan karsilanmasz, ilgili ihtiyaclarin
karsilanmasinin belli bir prosediir ve kurallar manzu-
mesi dahilinde yapilmasini gerektirmektedir. Bu dog-
rultuda kamu alimlarinda kamu ihale mevzuati uyarin-
ca hareket edilmekte ve bu sekilde kamu kaynaklarinin
verimli ve dogru bir gsekilde kullanilmasi1 6ngoriilmek-
tedir. Ayrica, yine yukarida bahsedildigi {izere degisen
ihtiyac ve 6ncelikler cercevesinde ilgili kural ve prose-
diirlerin de degisken ve dinamik bir yapiya sahip olmasi
gerekmektedir. Bu nedenlerle, kamu ihale mevzuatinin
cok dikkatli ve degisen sartlara uyumlu bir sekilde hazir-
lanmasi 6nem arz eder.

Kamu ihale mevzuati, kamu kesimi ve 6zel sektor ara-
sindaki ticari iligkilerin belirleyicisidir. Tiirk kamu ihale
sistemi ve ilgili mevzuat, degisen ve dinamik ihtiyaclara
cevap vermekle birlikte, yalnizca i¢ dinamikler {izerin-
den degil, ayn1 zamanda Diinya 6lceginde gelisen eko-
nomik, sosyal ve siyasi sartlarla da uyumlu olmalhdir. Bu
dogrultuda, Tiirk kamu ihale sisteminin Avrupa Birligi,
Diinya Ticaret Orgiitii, Diinya Bankas1 gibi uluslararas:
yap1 ve kurumlarin uyguladig: ve benimsedigi kurallar
ile uyumlu olmasi elzem bir 6nem tagimaktadir.

ARTICLETTER|SUMMER 2018



Today, as a result of the globalization movements in
the world and due to the international capital flow to
Turkey and the efforts of our country to become a full
member of the European Union, various changes in
the legal field are being made and adjustment laws are
being enacted. In accordance with the “Accession Part-
nership” promulgated by EU Commission following
our announcement as a member state, in the frame of
a projection of accomplishing the conformity of legis-
lation in the medium term regarding public procure-
ment stated in “Turkish National Agenda Related to
Undertaking Body of Knowledge of EU” which includes
alteration and innovation that is going to be made hav-
ing purpose of conformity to the body of knowledge of
EU, having EU standards and principles of UNCITRAL
(United Nations Commission on International Trade
Law) Model Code of Public Procurements as basis; PPL
and PPCL which is stated to have brought revolutionary

Giiniimiizde diinyadaki globallesme hareketlerinin so-
nucu olarak iilkemize yatirim yapan uluslararasi ser-
maye akisi ve {ilkemizin Avrupa Birligi'ne tam iiye olma
yolundaki entegrasyon cabalar1 dolayisiyla, hukuksal
alanda cesitli degisiklikler yapilmakta ve uyum yasalar1
cikarilmaktadir. Aday iilke ilan edilmemizi takiben AB
Komisyonu tarafindan yayimlanan "Katilim Ortakligi
Belgesine” paralel olarak AB miiktesebatina uyum ama-
ciyla yapilacak degisiklik ve yenilikleri iceren "AB Miik-
tesebatinin Ustlenilmesine Ui§kin Tiirkiye Ulusal Prog-
raminda” yer alan kamu alimlar1 konusundaki mevzuat
uyumunun orta vadede tamamlamas1 6ngoriisii ¢erce-
vesinde, AB standartlar1 ve UNCITRAL (Birlesmig Mil-
letler Uluslararasi Ticaret Hukuku Komisyonu) Kamu
Alimlar1 Model Kanunu (“Model Kanun”) ilkeleri baz
alinarak, kamu ihaleleri alaninda uygulamay1 yénlendi-
rip denetimini saglayacak bagimsiz bir kurumun tesis
edilmesi; kamu kaynaklarinda israfin 6nlenmesi ve ve-
rimli kullanim ile rekabet ve esit muamelenin saglan-
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alterations, are legislated in order to establish an inde-
pendent institution that will guide the implementation
and provide the inspection in the field of public procure-
ment, to be completely applicable to prevent waste in
public funding and to establish efficient usage of public
funding principle and to provide competition and equal
treatment principle, and to build an efficient, transpar-
ent and reliable public procurement system.

The duty of preparing the regulations and the com-
muniqués defined as secondary legislation for the ap-
plication of the laws, is given to the PPL and the Public
Procurement Authority. As the application regulations
of the PPL and PPCL; Application Regulation on Pro-
curement of Works, Application Regulation on Procure-
ment of Goods, Application Regulation on Procurement
of Service, Application Regulation on Procurement of
Consultancy Service (“Application Regulation”) and
the Regulation on Administrative Applications to be
Taken Against Procurements have been concluded and
entered into force.

masi ilkelerinin tam olarak uygulanabilmesi; etkin, say-
dam ve giivenilir bir kamu ihale sisteminin kurulmasi
amacityla reform niteliginde degisiklikler getirdigi ifade
edilen, KIK ve KISK kanunlagmustir.

Kanunlarin uygulanmasina yonelik olarak ikincil mev-
zuat olarak tanimlanan yonetmelikler ve tebliglerin
hazirlanmasi gorevi ise, KIK ile Kamu Ihale Kurumuna
verilmigtir. S6z konusu KiK ve KiSK’in uygulama yo6-
netmelikleri olarak da, Yapim i§leri Thaleleri Uygulama
Yonetmeligi, Mal Alimlar1 ihaleleri Uygulama Yonet-
meligi, Hizmet Al ihaleleri Uygulama Yonetmeligi,
Damigmanlhik Hizmet Alimm Thaleleri Uygulama Yonet-
meligi (“Uygulama Yonetmeligi”) ve Thalelere Karg
Yapilacak Idari Bagvurulara Ait Yonetmelik hazirlanmig
ve yiiriirliige girmistir.
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In this article, firstly, in the scope of public procurement
legislation, problems arising in practice, particularly
conflicts on the decisions of the higher judiciary insti-
tutions such as Constitutional Court, Council of State,
Supreme Court of Appeals and Court of Accounts and
Public Procurement Board are determined and follow-
ing that, proposals for the solutions regarding the issues
in practice and regulation are introduced.

Il. THE HISTORY AND GENERAL FRAMEWORK
OF TURKISH PUBLIC PROCUREMENT SYSTEM

In Turkey, the history of the including the public pro-
curement in the scope of law, dates back to the early
years of the republic. For the first time, the Law num-
bered 661 and dated 22.04.1925 has regulated general
rules of purchase of goods and services to be purchased
by the government. Afterwards, Auction and Tender Act
numbered 2490 and State Procurement Law numbered
2886 and dated 8 September 1983 (“SPL”) were the ba-
siclegal texts in practice up to the years of 2000.

Until 2003, public expenditures and public revenue-
generating transactions such as sale, leasing, and ex-
change were performed according to SPL. However,
since the SPL were inefficient for the procurement of
works and goods, it could not keep up with current con-
ditions and the international system and it remained
incapable in terms of economic and social requirements
and therefore, the PPL, which regulates the public pro-
curement, has been formed. Likewise, the PPCL was leg-
islated by needing a separate code for the contracts to be
established between the administration and contractor
as aresult of the tender.

The SPL has undergone some changes with the Law
numbered 2990. The basis of all these laws, is the fulfill-
ment of the government needs at the most proper con-
ditions and suitable time bearing in mind that the prin-
ciple of clarity and competition.! The PPL regulates the
principles and procedures to be applied in the procure-
ment of all goods and services and works that contract-
ing public institutions and organizations are subject to
the public law or under the control of the public or using
public sources, and determines the principles and pro-
cedures for the regulation and implementation of the
contracts for tenders made in accordance with the PPL
and PPCL. The works related to the public revenues are
also carried out according to the SPL.

Bu makalede 6ncelikle kamu ihale mevzuati dahilinde
Anayasa Mahkemesi, Danigtay, Yargitay ve Sayistay gibi
yitksek yargi ile Kamu Thale Kurulu kararlarina yansi-
mis uyusmazliklar bagta olmak {izere uygulamada or-
taya cikan sorunlar tespit edilmekte akabinde ise ilgili
uygulama sorunlari ve mevzuata iligkin aksakliklara y6-
nelik ¢6ziim 6nerilerinde bulunulmaktadir.

Il. TURK KAMU iHALE SiSTEMIiNi TARIHCESI VE
GENEL CERCEVE

Tiirkiye’de kamu ihalelerinin hukuki rejiminin kanun
diizeyinde diizenlenmesinin tarihi cumhuriyetin ilk y1l-
larina kadar gitmektedir. Ilk kez 22.04.1925 tarih ve 661
say1l1 Hiikiimet Namina Vukubulacak Miizayede, Miina-
kasa ve Thalat Kanunu devlet tarafindan yapilacak mal
ve hizmet alimlarinin genel kurallarim diizenlenmistir.
Daha sonra 2490 sayili Artirma, Eksiltme ve Thale Kanu-
nu ile 8 Eyliil 1983 tarihli ve 2886 sayili Devlet Ihale Ka-
nunu (“DiK”) 2000l yillara kadar gelen uygulamanin
temel yasal metinleridir.

2003 yilina kadar kamu harcamalar1 ve kamuya gelir ge-
tirici nitelikteki satig, kiraya verme, trampa gibi islemler
DiK’e gore yapilmaktaydi. Ancak DiK’in yapim iglerine
yonelik ihalelerde, mal ve hizmet alimlarinda yetersiz
kalmasi, giintimiiz kosullarina ve uluslararasi sisteme
ayak uyduramamasi, ekonomik ve toplumsal ihtiyaclara
karsilik verememesi sebebiyle kamu ihalelerini diizen-
leyen KiK olusturulmustur. Ayrica ihale sonucunda ida-
re ve yliklenici arasinda kurulacak sézlesmeler icin ayr1
bir kanuna ihtiyac¢ duyularak KISK olusturulmustur.

DIiK, 2990 sayili Kanun ile bir takim degisikliklere ug-
ramugtir. Biitliin bu kanunlarin temelinde, devlet ihti-
yaclarinin en uygun sart ve zamanda, aciklik ve rekabet
ilkelerinin gozetilerek karsilanmasi bulunmaktadir.!
KIK, kamu hukukuna tabi olan veya kamunun denetimi
altinda bulunan veyahut kamu kaynag: kullanan kamu
kurum ve kuruluglarinin tiim mal ve hizmet alimlari ile
yapim igleri ihalelerinde uygulanacak esas ve usulleri
diizenlerken KiSK ve KiK’e gore yapilan ihalelere ilig-
kin sézlesmelerin diizenlenmesi ve uygulanmasi ile ilgili
esas ve usulleri belirlemektedir. Kamu gelirleri ile ilgili
igler ise yine DiK’e gore yiiriitiilmektedir.

Giiniimiizde halen uygulamada bulunan KiK, 2002 y1-
linda kabul edilmis 2003 y1linda yiiriirlige girmistir. Bu
makalenin yazildig: tarih itibariyle KIK’in on bes yillik
uygulama ge¢misi bulunmaktadir. Iktisadi olarak, gayri-
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The PPL, currently in practice, accepted in 2002 and has
entered into force in 2003. As of the date of this article
is being written, the PPL has a fifteen year history of im-
plementation. Economically, the PPL, which regulates
the transactions at alevel of more than 20 percent of the
total public expenditures and approximately 7 percent
of gross domestic product, faces a number of changes
in its fifteenth year.? In this context, some of the issues
needed to be amended in the PPL are given below.

lil. CONCEPTUAL EXPLANATIONS ON PUBLIC
PROCUREMENT LEGISLATION AND PROCESS

The tender is, in dictionary meaning, defined as grant-
ing, decreasing or increasing the works, goods or etc. to
the acceptor among many tenderers, with the most ap-
propriate conditions.? By definition, it is not compulsory
that the procurement process must have a public nature
or, more technically, must be an administrative act. A
public procurement is mentioned in case of the person
who makes the procurement transaction uses public
power and the contract to be signed as a result of this
transaction is allocated to the public service at a certain
level.

From a theoretical point of view, publicly purchased
transactions consists of many actions, operations and
processes. This process is summarized in the following
diagram;

Necessity® Average CostFixation® Tender Notice
Receiving Offers # Evaluation of Offers # Signing
the Contract # Delivery # Payment

As it can be understood from the diagram, the process
starts with the needs assessment. The answer to the
questions of how many and what kind of good, service or
workis needed, is sought. Then, the estimated cost of the
need is calculated. The tender is then announced to the
parties. Request for tenders are collected, assessed and
each procurement process is linked to a contract. In the
contract process, the contractor is obliged to deliver the
business, whereas the administrative is obliged to pay
the contract price. The process ends when these respon-
sibilities are completed.

In Turkey, there are more than one legislative acts that
deal with tendering procedures in which public admin-
istrations are parties. These regulations mainly regulate
three types of procurement procedures, namely, the

safi yurtici hasilanin yaklagik yiizde 7’si ile toplam kamu
harcamalarinin yiizde 20°den fazlas: diizeyindeki iglem-
leri diizenleyen KiK, on besinci yilinda bircok degisiklik
ihtiyaciyla kars1 karsiyadir.> Bu kapsamda, KiK’de degi-
siklik yapilmaya ihtiya¢ duyulan konulardan bir kismina
agagida yer verilmektedir.

Iil. KAMU HALE MEVZUATI VE SURECINE iLis-
KIN KAVRAMSAL ACIKLAMALAR

Sozliik anlamu itibariyle ihale, is, mal ve bu gibileri bir-
cok istekli arasindan en uygun sartlarla kabul edene
verme, eksiltme veya artirma olarak tanimlanmaktadir.?
Tamimin bu haliyle, ihale isleminin kamusal bir nitelik
tasimasi veya daha teknik bir ifadeyle idari islem olmasi
zorunlu degildir. Ancak ihale islemini yapacak kisinin
kamu giiciinii kullanmas: ve bu islem sonucunda imza-
lanacak s6zlesmenin belirli diizeyde kamu hizmetine
ozgiilenmesi sonucunda kamu ihalesinden s6z edilmek-
tedir.

Kuramsal acidan bakildiginda kamunun satin alma ey-
lemi, bir¢ok is, islem ve siirecten olusmaktadir. Bu siire¢
agagidaki semada dzetlenmistir;

Ihtiya¢ # Yaklagik Maliyet Tespiti # Thale Tlani +
Tekliflerin Alinmasi # Tekliflerin Degerlendirilme-
si % Sézlesme Imzalanmas1 % Teslimat % Odeme

Semadan anlagilacag) iizere siirec ihtiyagc tespitiyle bas-
lamaktadir. Hangi mal, hizmet veya yapim isinden ne
kadara ihtiya¢ var sorusuna yanit aramir. Daha sonra bu
ihtiyacin tahmini maliyeti bulunur. Ardindan, ihale ta-
raflarailan edilir. Konuyla ilgili teklifler alinir, degerlen-
dirilir ve her ihale siireci bir s6zlesmeye baglanir. Sézles-
me slirecinde yiiklenicinin ihale konusu isi teslim borcu,
idarenin de sézlesme bedelini 6deme borcu dogar. Bu
sorumluklarin tamamlanmasiyla siirec sona erer.

Tiirkiye’de kamu idarelerinin taraf oldugu ihale iglem-
lerini konu edinen birden fazla yasal diizenleme bulun-
maktadir. Bu diizenlemeler esas olarak fi¢ tiir ihale is-
lemini diizenlemektedirler. Bunlar, kamunun harcama
yaptig1 ihale islemleri, kamuya gelir getirici ihale islem-
leri ve devlet bor¢lanmasina iligkin ihale iglemleridir.

Kamunun harcama yaptig1 ihale islemleri, nakdi veya
ayni olarak kamu kaynag kullanilmasi sonucunda
iiclincii kisilere kamu hizmeti gordiiriilmesini ifade
eder:* Iktisadi ve mali etkileri dikkate alindiginda ulus-
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' El
tender process that the public has spent money on, the

tenders process that yields money to the public and the
tender process regarding the public borrowings.

The procurement transactions made by the public au-
thority means that public services are provided to third
parties as a result of the use of public funds, in cash or
in kind.* This is the main area that is described as “pub-
lic procurement” in the international literature as well,
considering the economic and financial effects. The
Law on Assignment of the Institutions Except Turk-
ish Electricity Company Regarding Power Generation,
Transmission and Distribution numbered 3096 and
dated 4/12/1984, the Law on Assignment of the Institu-
tions Regarding Highway Construction, Maintenance
and Operation Except General Directorate of Highways
numbered 3465 and dated 28/5/1988, the Law Regard-
ing the Realization of Certain Infrastructure and Public
Services with the Build-Operate-Transfer Model num-
bered 3996 and dated 8/6/1994, the Law on the Estab-
lisment and Operation of Electricity Generatipn Planst
and Energy Sales under the Built-Operate Model dated

lararasi yazinda da “kamu alim1” olarak nitelenen temel
alan bu gruptur. 4/12/1984 tarih ve 3096 sayil1 Tiirkiye
Elektrik Kurumu Digindaki Kuruluglarin Elektrik Ure-
timi, Iletimi, Dagitimi ve Ticareti ile Gorevlendirilmesi
Hakkinda Kanun, 28/5/1988 tarih ve 3465 sayili Kara-
yollar1 Genel Miidiirliigii Disindaki Kuruluslarin Erisme
Kontrollii Karayolu (Otoyol) Yapimi, Bakimi ve i§letil—
mesi ile Gorevlendirilmesi Hakkinda Kanun, 8/6/1994
tarih ve 3996 sayili Baz1 Yatirim ve Hizmetlerin Yap Is-
let Devret Modeli Cercevesinde Yaptirilmas: Hakkinda
Kanun, 16/7/1997 tarih ve 4283 sayili Yap-islet Modeli
ile Elektrik Enerjisi Uretim Tesislerinin Kurulmasi ve
Isletilmesi ile Enerji Satiginin Diizenlenmesi Hakkinda
Kanun ve 22/1/2002 tarih ve 4734 sayili KiK bu tiirden
ihale iglemlerini diizenler.

Gelir getiricive bor¢lanmaya iligkin islemler de ihale ad1
altinda yiiriitiilmekle birlikte bu iglemler “kamu alim1”
degillerdir. Bu nedenle “kamu ihale hukuku” terminolo-
jisinin icine girmezler.

Kamunun harcama yaptig: ihale islemleri ise kullanilan
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16/7/1997 and numbered 4283, and PPL numbered 4734
and dated 22/1/2002 are concerned with such tender
procedures.

Even if the acquisitive and promissory transactions are
carried out under the name of the tender, these transac-
tions are not regarded as “public procurement”. There-
fore, they do not subject to “public procurement law”.

The procurement transactions made by the public au-
thority can be examined in two different headings, de-
pending on the nature of the public resource used and
the manner in which it is awarded.The first one is the
fixed price tenders that is allocated to the administra-
tion which is made for the expenditure of the capital
budget. In this case, the contracting authority signs the
contract and then pays the fee. The second type can be
described as variable pricing tenders. In such tenders,
the contractor compensates his performance from the

kamu kaynagimin niteliine ve ihale edilme bi¢imine
gore iki farkh baghkta incelenebilir. 11k baglik idarelere
tahsis edilen biitce parasinin harcanmasi icin yapilan
sabit fiyath ihalelerdir. Bu tiirde ihale makami sozles-
meyi imzalar ve edimin ardindan 6demeyi yapar. ikinci
tiir ise degisken fiyath ihaleler olarak tanimlanabilir. Bu
tlir ihalelerde yiiklenici yaptig1 isin karsihigini, {ireti-
len kamu hizmetini kullananlardan tahsil etmektedir.
Ancak belirli garanti rakamlarinin altinda kamu biit-
cesinden 6deme yapilmaktadir. Tiirkiye'de ilk tiirden
ihaleler KiK cercevesinde ikinci tiirden ihaleler kamu
6zel ortakliklarina iligkin yasal mevzuat cercevesinde
yapilmaktadir.®

Yukarida yapilan agiklamalar cercevesinde kamu ihale-
leri lafzindan tek bir idari iglem tiirii anlagilmamalidir.
Kamu 6zel ortakliklar1 kapsaminda yiiriitiilen projeler
de esas itibariyle ihaledir. Ancak KiK uygulamalarina
benzer konsolide bir yasal diizenlemeye sahip degildir.
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beneficiaries of the public service produced. Under cer-
tain guarantee figures, however, payments are made
from the public budget. In Turkey, the former is carried
outin accordance with the PPL whereas the latter is car-
ried out according to the legal legislation regarding the
public-private partnerships.®

It should not be understood as one type of administra-
tive action from the public procurement wording, in the
light of the foregoing explanations. Projects carried out
under the public private partnerships can also be con-
sidered as tender. However, they do not have a consoli-
dated legal arrangement that is similar to PPL.

As explained in the first chapter, this article mentions
the public procurement legislation and its related legal
regime. The aforementioned laws are the fundamental
legal texts on public procurement, which have been in
force for fifteen years in Turkey.

The PPL, which was adopted in 2002 and entered into
force on January 1, 2003, consists of 97 articles, 9 of
which are appendix and 18 are temporary. The basic
regulation areas consists of general provisions, tender
process, dispute resolution and prohibition processes.
More than 60 amendments have been made in this law,
until 2003. However, the most important amendments
were made in the Laws numbered 4964, 5812 and 6518
inyears 2003, 2008 and 2014 respectively. Subjects such
as scope, exceptions, definitions, approximate cost, ten-
der procedures, guarantee, prohibition, etc have been
amended by the Law numbered 4964.; electronic bid-
ding, sufficiency, extremely low offers, complaints have
been amended by the Law numbered 5812 and extreme-
ly low offers, domestic tenderers and application fees
have been amended by the Law numbered 6518.

PPCL was also adopted in 2002 and entered into force
on 1 January 2003. The law consists of five parts and 41
articles. The basic regulation areas of the law are contrac-
tualisation, contract administration, price differences,
terms of termination, force majeure, prohibitions and
obligations. Even though PPCL does not change as fre-
quently as the PPL, legal arrangements have been made
after 2003 on various issues related to the implementa-
tion of the contract, particularly on price difference.

There is sizeable amount of secondary legislation relat-
ing to the PPL and PPCL. These are the Decisions of the
Council of Ministers regarding the price differences, the

Ik baghkta aciklandi iizere, bu makale kamu ihale mev-
zuat1 ve buna bagh hukuki rejimi konu edinmektedir.
Amilan kanunlar, Tiirkiye’de on bes yildir uygulanmakta
olup kamu ihaleleriyle ilgili temel yasal metinlerdir.

2002 yilinda kabul edilmis ve 1 Ocak 2003 tarihinde
yiiriirliige girmis olan KiK alt1 kissmdan ve 9'u ek, 18°i
gecici olmak {izere 97 maddeden olugsmaktadir. Temel
diizenleme alanlar1 ise genel hiikiimler, ihale siireci,
uyusmazhik ¢6ziimii ve yasaklama islemleridir. Kanun-
da 2003 yilindan bu yana kirktan fazla degisiklik yapil-
mugtir. Ancak bunlardan énemli olanlar: 2003 yilindaki
4964 sayil1 Kanun; 2008 yilindaki 5812 sayil1 Kanun ve
2014 yilindaki 6518 sayili Kanun degisiklikleridir. 4964
saylll Kanunla, kapsam, istisnalar, tamimlar, yaklagik
maliyet, ihale usulleri, teminat, yasaklama gibi konular-
da; 5812 sayil1 Kanunla elektronik ihale, yeterlik, agir1
diisiik teklifler, itirazen sikayet kapsami gibi konularda;
6518 sayili kanunda ise yine agir1 diisiik teklifler, yerli
istekliler ve bagvuru bedelleri konularinda degisiklikler
yapilmigtir.

KISK de 2002 yilinda kabul edilmig ve 1 Ocak 2003
tarihinde yiiriirliige girmistir. Kanun bes kisim ve 41
maddeden olugmaktadir. Kanunun temel diizenleme
alanlari, s6zlesmelerin diizenlenmesi, uygulanmas, fi-
yat farklari, fesih sartlari, miicbir sebepler ve yasaklar
ile sorumluluklardir. KISK, KiK kadar sik degisiklige
ugramasa da fiyat fark: diizenlemeleri basta olmak iize-
re sézlesmenin uygulamasina iligkin cesitli konularda
2003 yilindan sonra da yasal diizenlemeler yapilmistir.

KiK ve KiSK’e iligkin olarak hacimli sayilabilecek diizey-
de ikincil mevzuat bulunmaktadir. Bunlar fiyat farklari-
na iligkin Bakanlar Kurulu kararlari, Uygulama Yonet-
melikleri, ihalelere y6nelik bagvuru yénetmeligi, Kamu
Thale Genel Tebligi, standart formlar ve tip sartname ile
sozlemelerdir. Anilan diizenlemeler de kamu ihale uygu-
lamalarini 6nemli 6l¢iide yonlendirmektedirler.

IV. KAMU iHALE MEVZUATI VE KAMU iHALE SU-
RECINDEKI SORUNLARIN TESPITi

Daha 6nceki béliimlerde yapilan aciklamalar gerceve-
sinde Anayasa Mahkemesi, Danigtay, Yargitay ve Sayis-
tay gibi yiiksek yarg: ile Kamu Thale Kurulu kararlarina
yansimig uyusmazhiklar bagta olmak iizere uygulama ko-
nusunda yapilan bilimsel ve mesleki yayinlar ile etkin-
liklerde 6ne siiriilen gériislerin incelenmesi sonucunda
tespit edilen sorun alanlari iki baghkta simiflandirilmisg-
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Application Regulations, the application directive for
tenders, the Public Procurement General Communiqué,
the standard forms, standard specifications and con-
tracts. These regulations also have a considerable im-
pact on the implementation of the public procurement.

IV. IDENTIFICATION OF THE PROBLEMS IN PUB-
LIC PROCUREMENT LEGISLATION AND PUBLIC
PROCUREMENT PROCESS

In consideration of the explanations made in the previ-
ous chapters, the identified problem areas classified in
two headings, as a result of examining the opinions set
forth in the scientific and professional publications and
activities about the implementation, particularly the
disputes on the decisions of the Public Procurement
Board and higher judicial bodies such as the Constitu-
tional Court, Council of State, Supreme Court of Ap-
peals and the Court of Accounts. The former are the is-
sues arising from the legal arrangements and the latter
are the issues arising from the lack of administrative
capacity and market failures.

A. Issues Arising From the Legal Arrangements

The determinations regarding the major areas in which
disputes arise or in which inefficiency is observed in the
execution of the tender and the contractual period, in
the period of fifteen years in which the legislation has
been in force, are dealt with under this title.

1. Incompatibility with International Tender Legis-
lation and Practices

In the 2000s, general situation of the public procure-
ment legislation in Turkey, is intended to comply with
the global regulations, particularly including the Euro-
pean Union. For that purpose, in the same years, most
of the changes in the PPL have been made in order to
comply with the international legislation. However,
since the significant deviations from that aim have ob-
served, especially in the last five or six years, there have
been criticisms in the progress reports prepared by the
European Union.®

The European Union revised its directives on public
procurement procedures in 2014 and the amendments
entered into force in 2016. In this regard, it has also been
included in the government program, which requires
full-compatible updating of the PPL to the European

tir. Bunlarin ilki hukuki diizenlemelerden kaynaklanan
sorunlar, ikincisi ise idari kapasite eksikligi ve piyasa ba-
sarisizliklarindan kaynaklanan sorunlardir.

A. Hukuki Diizenlemelerden Kaynaklanan
Sorunlar

Mevzuatin yiiriirlitkte oldugu on bes yillik donemde iha-
le ve sdzlesme siirecinin yiiriitiilmesinde uyusmazlikla-
rin dogmasina neden olan veya verimsizligin gézlemlen-
digi baghica alanlara iligkin tespitler bu baghk altinda ele
alinmaktadir.

1. Uluslararasi ihale Mevzuati ve Uygulamalariyla
Uyumsuzluk

Tiirkiye’de kamu ihale mevzuatinin 2000’li yillardaki
genel seyri bagta Avrupa Birligi olmak iizere kiiresel dii-
zenlemelere uyum amaciyla yiiriitiilmiistiir. Bu amacla
ayn1 yillarda yapilan KiK’e iliskin degisikliklerinin co-
gunun gerekcesinde uluslararas1 mevzuata uyum dii-
siincesi 6ne ¢ikmaktadir. Ancak 6zellikle son beg veya
alt1 y1llik siirecte bu amactan 6nemli sapmalar meydana
gelmis ve Avrupa Birligi tarafindan hazirlanan ilerleme
raporlarinda bu durum elegtiri konusu yapilmigtir.®

Avrupa Birligi 2014 yilinda kamu ihale yontemlerine
iligkin direktiflerini yenilemis ve degisiklikler 2016
yilinda yiriirliige girmistir. Bu cercevede, Tiirkiye’'de
KiK'in Avrupa Birligi mevzuatina tam uyumlu bicim-
de giincellenmesi geregi hiikiimet programinda da yer
almigtir.” Ancak 2017 yili sonu itibariyle herhangi bir
giincelleme yapilmadig gibi elestiri konusu olacak bazi
degisiklikler de gozlenmisgtir.

KiK’in hukuki diizenlemelerden kaynaklanan sorunla-
rimin bircogunun uluslararas1 mevzuatla uyumsuzlukla
ilgisi vardir. Ornegin KiK’in kapsamy, ihale usullerinin
kullanim gibi alanlarda agagida ayrintilandirilacak ko-
nular bu baglikla da ilgilidir. Ancak ilgili konularin di-
sinda siirdiiriilebilirlik ilkesinin KiK’te olmamas, asir1
diisiik tekliflerin tespiti/degerlendirilmesi konularinda
farkhiliklar, yenilik¢i miizakere gibi ihale usullerinin
ulusal mevzuatta bulunmamasi, Kamu Thale Kurulu
yapisinin kurumsal yonetisim ilkeleriyle uyumsuzlugu,
dogrudan temin alaninin genigligi ve yeterlik kuralla-
rmnin farkliligs bu baghkta degerlendirilebilecek sorun
alanlaridir. Isbu makalede KIK’de amlan sorunlarin ¢6-
ziimiine yonelik degisiklik 6nerileri getirilmektedir.
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Union legislation.” However, although no updates have
been made by the end of 2017, some censurable amend-
ments have been observed.

Many of the problems arising from the legal arrange-
ments of the PPL are incompatible with international
legislation. For instance, the matters to be elaborated
below in the titles such as the scope of the PPL and the
use of the procurement procedures, also concern this ti-
tle. Albeit, the absence of sustainability policy in the PPL
except for the relevant issues, the differences in the de-
tection/evulation of the extremely low offers, the lack of
tendering procedures such as innovative negotiation in
national legislation, the incompability of the structure
of the Public Procurement Authority with the corporate
governance principles, the extent of the direct supply
field and the differences of the competency rules are
the issues that can be evaluated in this title. Offers have
been made to resolve the aforementioned problems in
the Draft Law on the Amendment to the PPL.

2. Kanundan Istisna Olan Alimlarinin Alaninin Ge-
nislemesi

2002 yilinda ilk kabul edildiginde sadece alt1 bentte dii-
zenlenen ve bagka kanunlarda yer almayan istisnalar
2017 yil1 sonu itibariyle KIK’de yirmi bende ulagmgtir.
Ote yandan, her ne kadar KiK’in 66. maddesinde KiK
hiikiimlerine iligkin degisikliklerin, ancak KiK’e hiikiim
eklenmek veya bu Kanunda degisiklik yapilmak suretiy-
le diizenlenecegi hiikiim altina alinsa da anilan kuralin
Anayasal bir giicii olmamasi nedeniyle, diger Kanun-
larda yer alan istisnalar da olduk¢a artmigtir. Bu haliyle
KIK, kamu alimlarim diizenleyen genel bir metin olma
iddiasindan uzaklagmaktadir ve Avrupa Birligi kamu
alimlar direktifleriyle karsilagtirma yapildiginda KiK
ile direktif arasinda 6nemli farkliliklar bulunmaktadir.

3. ihale Usullerinin Yanhs Kullanilmasi

KiK’in 18. maddesinde ihale usulleri sinirh sayma yoluy-
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2. Expansion of Purchase Areas Exempt from Law

Exceptions, which were held only in six sub-paragraphs
and were not included in other laws when first adopted
in 2002, have reached twenty sub-paragraphs in the
PPL by the end of 2017. On the other hand, although it is
regulated in the article 66 of the PPL that amendments
on the provisions of the PPL can only be made by adding
or changing the provision of the PPL, the exceptions in
other laws have increased as well since the above-cited
rule does not have not a constitutional force. As is, the
PPL is far from claiming to be a general text regulating
the public procurement and significant differences can
be seen between the PPL and the directive, by compar-
ing the directives of the European Union public pro-
curement with the PPL.

M R g T

labelirlenmis ve 5. maddesinde acik ihale ve belli istekli-
ler arasinda ihale usuliiniin temel usuller oldugu hiikiim
altina alinmigtir. Dolayisiyla {iciincii usul olan pazarlik
ihaleleri istisnadir ve hukukun genel ilkeleri geregi istis-
nalarin dar yorumlanmasi gerekmektedir. Gercekten de
pazarlik usulii ihalelerde yapilacak isin kamuya maliyeti
onemli oranda artmaktadir. Ornegin, Kamu Thale Kuru-
mu tarafindan yayimlanan 2016 yili kamu alimlari ista-
tistiklerine gore acik ihale usulii ile yapilan yapim igleri
ihalelerinde s6zlesmelerin yaklasik maliyete orani orta-
lama yiizde 73 iken ayni oran pazarlik usulii ile yapilan
islerde yiizde 87 olmaktadir. Buradan hareketle 6zellikle
pazarlik usulii basta olmak tizere ihale usullerinin kulla-
miminin disiplin altina alinmasi zorunluluktur.

Yukarida yapilan aciklamalardan hareketle, uluslarara-
st kurallar geregi 6zelligi bulunan iglerde kullanilmasi
gereken belli istekliler arasinda ihale usuliinde idarenin
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3. Misuse of Tendering Procedures

The limited number of tender procedures is set out un-
der the article 18 of the PPL, and in the article 5 of the
PPL it is stated that open procedure and tender proce-
dures between certain tenderers are the main proce-
dures. The third procedure which isnamed as negotiated
procedure, therefore, is considered as an exception and
by force of general principles of law, exceptions should
be narrowly interpreted. So indeed, the cost of the work
to be done in the negotiated procedure is increasing
considerably. For instance, according to public procure-
ment statistics published by the Public Procurement
Authority in 2016, while the ratio of contracts to average
cost is approximately 73% for the open procedure, the
ratio for the negotiated procedure increases to the 87%.%
It is therefore necessary to discipline the use of tender
procedures, particularly the negotiated procedure.

To conclude, itis essential to remove the regulations that
increase the judicial discretion in the tender procedure
which should be used in specified operations among the
tenderers by virtue of international regulations and to
make legal justification obligatory on negotiated proce-
dure. In respect thereof, proposal for amendment to the
PPL has been made in the Draft Law on the Amendment
to the PPL.

4. Granting Authorities Exceeding Private Law
Contract Rules to the Administration

Contracts signed at the end of the public tender process
are defined as “private legal contracts of the adminis-
tration” in the administrative law.® As stated in the last
paragraph of the article 4 of PPCL “Parties to the public
contracts executed under this Law have equal rights and
obligations in the implementation of contract provisions.
Bidding documents and provisions of the contract shall
not contain any item contrary to this principle. This prin-
ciple is taken into account in the interpretation and appli-
cation of the law.”

Although both theoretical and fundamental arrange-
ments are in this direction, the PPL and PPCL have
provisions otherwise. For instance; the failure to issue
an interim injunction about warranties, the uncertainty
at the beginning of the period for restraining order, the
absence of the regulation about the exceeding workload
on the contractors and the lack of arrangements for late
payments by the administrations are the problems here-

takdir yetkisini artiran diizenlemelerin kaldirilmasi ve
ilansi1z pazarhik yénteminde ihale usuliine iligkin ge-
rekcelendirmenin yasal olarak zorunlu hale getirilmesi
onemlidir. Isbu makalede KiK’e iliskin degisiklik 6neri-
leri ortaya konmaktadir.

4. idare Lehine Ozel Hukuk S6zlesmesi Kurallarimi
Asan Yetkiler Taninmasi

Kamu ihalelerinde siire¢ sonunda imzalanan sézlesme-
ler idare hukukunda “idarenin 6zel hukuk s6zlesmeleri”
olarak tanimlanmaktadir.? Nitekim KiSK’in 4. maddesi-
nin son fikrasinda “Bu Kanun kapsaminda yapilan kamu
sézlesmelerinin taraflary, sézlesme hiikiimlerinin uygu-
lanmasinda esit hak ve yiikiimliiliiklere sahiptir. Thale
dokiimani ve sozlesme hiikiimlerinde bu prensibe aykirt
maddelere yer verilemez. Kanunun yorum ve uygulanma-
sinda bu prensip géz é6niinde bulundurulur.” hitkmii bu-
lunmaktadir.

Kuramsal ve ilkesel diizenlemeler bu yonde olmakla bir-
likte, gerek KIK gerekse KiSK’te aksi yonde hiikiimler
bulunmaktadir. Ornegin, teminatlar hakkinda ihtiyati
tedbir karar1 verilememesi, yasaklama kararinin veril-
mesine iligkin siirenin baglangicindaki belirsizlik, yiik-
leniciye fazla yaptirilan islerin durumu ve idarelerin gec
6deme yapma durumlarina iligkin diizenleme bulun-
mamasi bu baglktaki sorun alanlaridir. isbu makalede
KiK’in uygulanmasinda daha esitlikei bicimde yiiriitiil-
mesine yonelik degisiklik 6nerileri dile getirilmektedir.

5. Denetim ve Yargilama i§lemlerinden Kaynakla-
nan Sorunlar

KIK kamu ihalelerine 6zgii getirdigi ve itirazen sikayet
ad1 verilen uyusmazlik ¢6ziim yéntemiyle bu alandaki
farkindaligi 6nemli dlciide arttirmigtir. Idari yarg: bas-
vuru oncesi tiiketilmesi gereken zorunlu bagvuru yolu
olan bu yontemde bazi aksakliklar bulunmaktadir. Or-
negin en az s6zlesme karar1 kadar 6nemli bir idari iglem
olan ihalenin iptali kararinin kosulsuz bi¢imde itirazen
sikayete konu edilmesi, bagvuru siirelerinin uyumlagti-
rilmasi bu baghklardandir.

Idari denetimin yam sira uzun siiren yargisal denetim
siireci de ozellikle sézlesme uygulamalar1 acisindan
sorunlar dogurmaktadir. Kamu hale Kurulu kararlar:
aleyhine acilan davalarda verilen iptal kararlar1 bagla-
mis olan s6zlesmenin yiiklenicisinin degismesi sonucu-
nu dogurmakta boylece gerek idare gerekse yiikleniciler
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of. Because of that, an offer has been submitted in order
to make the practice more equalitarian in the Draft Law
on the Amendment to the PPL.

5. Problems Occurred by Audit and Judicial
Proceedings

The PPL has significantly expanded the awareness on
this issue by means of a dispute settlement called com-
plaint and specific to the public tender. There are some
disruptions in this method, which is a compulsory appli-
cation that must be exhausted before the application to
the administrative jurisdiction. For instance, taking the
cancellation order of the tender, which is important at
least as much as the contract decision, into to the scope
of complaint without any strings attached and the adap-
tion of the application deadlines are included in scope.
In addition to administrative supervision, prolonged
judicial review processes also pose problems, particu-
larly in terms of contractual practices. The annulment
decisions, granted in the cases that opened against the
decisions of the Public Procurement Board, resulted in
the change of the contractor of the contract which has
already started, create problems for both the adminis-
tration and the contractors. For the settlement of the
questions, it is offered that in some tenders over cer-
tain values, judicial system should be transformed to a
one stage system, actions regarding the decisions of the
Public Procurement Authority should be filed directly
against the Council of State and the contract should
not be signed until the decision of the Council Of State
is held. Changes in this direction have also been offered
in the Draft Law. On the other hand, establishing regula-
tions for the termination of the contracts and the con-
tinuation of the first contract under the conditions pro-
vided by the Law have been proposed.

icin sorunlar olugmaktadir. Anilan sorunlarin ¢6ziimii
icin belirli degerlerin {istiindeki ihalelerde, Kamu Thale
Kurulu kararlar1 aleyhine dogrudan Damstay’da dava
acilmasi, yargilamanin tek dereceli yapilmasi, Danmistay
karar1 verilene kadar s6zlesme imzalanmamasi 6neril-
mektedir. i§ bu makalede bu 6neri dogrultusunda degi-
siklikler teklif edilmigtir. Ote yandan sézlegme fesihleri-
nin de belirli bir kurala baglanmasi ve yine Kanunda yer
alan kosullar altinda ilk sézlesmenin devam ettirilmesi
yoniinde degisiklik 6nerisi de yapilmigtir.

B. idari Kapasite Eksikligi ve Piyasa Aktérlerin-
den Kaynaklanan Sorunlar

Hukuki diizenlemelerden kaynaklanan sorunlarin yani
sira kamu ihalelerinde siirece dahil olan kisi ve kurum-
lardan kaynaklanan bagka sorunlar da mevcuttur. Her
ne kadar bu sorunlarin yasal degisiklikler yapilarak ¢6-
zlilmesi miimkiin degilse de konuyu biitiinsel bir bakig
acisiyla ele almak adina bunlara da deginilmesine gerek
gorilmiistiir.

1. Kamu Orgiitlerinde Profesyonel Satin Alma Mes-
leginin Olmamasi

Tirkiye’de kamunun satin alma islemleri ¢ok biiyiik
oranda profesyonel satin alma uzmanlar1 disindaki ki-
siler tarafindan yiiriitiilmektedir. Thale ve sbzlesme
agsamalarinda gérev almanin gerek maddi gerekse kari-
yer anlaminda bir getirisi de bulunmamaktadir. Ustelik
yapilan igin idari, mali ve cezai sorumluluklari da bulun-
maktadir. Bunedenle de yasal diizenlemeler ne kadar iyi
olursa olsun ilgili asamalarda gorev alan personelin et-
kin ve verimli satin alma ¢6ziim y6ntemleri iiretmekten
ziyade, biiyiik oranda iizerlerine aldiklar: isi bitirmeyi
amaclamalar sebebiyle uygulama deneyimlerinde so-
runlar ortaya ¢cikmaktadir.

1Ali Kemal Akkoc, Elektronik Ihale Siireci ve Gelinen
Son Nokta, Insaat Sanayi Dergisi, Ankara 2013, p. 16.
2 Eren Toprak, Kamu Ihaleleri; Kamu Alimlarinin
Hukuki Y6netsel ve Siyasal Boyutu, Ankara 2016,

p. 110.

3 http:/ftdk.gov.tr/index.php?option=com_
gts&arama=gts&guid=TDK.
(GTS.595b861b3e6185.54205896

(Last Access: 15.03.2018)

Ankara 2012, p.24.
5 Toprak, p.111.

(Last Access: 15.03.2018)

4 Sami Kaplan, ‘Ideal Bir Kamu hale Kanunu ve
Ideal Bir Kamu Ihale Kurumu ve Kurulu Nasil Olmalidir?
Fonksiyonel Bir Model Calismas!”, Maliye Dergisi,

6 https://www.ab.gov.tr/46224.html

7 http://reformlar.gov.tr/ui/pdf/2016-hukumet-eylem-
plani.pdf. (141 numarali eylem)

(Last Access: 15.03.2018)

8 http://dosyalar.kik.gov.tr/genel/Raporlar/kamu_
alimlari_izleme_rapor_2016_y%C4%Bllsonu.pdf, s.14
(Last Access: 15.03.2018)

9 Ramazan Caglayan, idare Hukuku Dersleri,
Ankara 2017, p. 451.
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B. Problems Caused by the Lack of Administra-
tive Capacity and Problems Caused by Market
Players

Besides the problems caused by legal regulations, there
exist other problems caused by persons and institutions
involved in the public procurements process. Although
it is not possible to solve these problems by making
amendments, it is required to mention these for the sake
of having an integrative point of view.

1. Lack of Professional Procurement Profession in
Public Organs

Procurement operations are being handled mostly by in-
dividuals other than professional procurement experts.
There is no yield neither money-wise nor career-wise
of being assigned in procurement and contract periods,
too. Moreover, there happens to be administrative, fi-
nancial and criminal liabilities of the job that has been
done. For this, no matter how good legal regulations are,
because of the personnels assigned in the related phases
aim to finish the job that they have in their hands rather
than producing effective and productive procurement
solution methods, problems take place in implementa-
tion experiences.

Examples to practice reflections of these problems un-
der this heading can be shown as unrealistic cost ac-
counts, finalizing procurements for the lowest price
instead of non-price factors and excessive usage of sim-
plifying methods. These examples affect not only pro-
curement process but also contract process.

2. Not Making Contract Supervisions According
to Laws

One of the main elements of a healthy procurement

Bubaghga iligkin sorunlarin pratik yansimalarina érnek
olarak gercekci olmayan yaklasik maliyet hesaplari, fiyat
dis1 unsurlar yerine en diisiik fiyatla ihale sonuclandir-
ma ve kolaylastirici ydntemleri daha fazla kullanma gibi
durumlar gosterilebilir. Bu 6rnekler sadece ihale siireci-
ni degil sézlesme siirecini de etkilemektedir.

2. Sézlesme Denetimlerinin Kurallara Uygun Yapil-
mamasi

Saglikl bir ihale ve s6zlesme siirecinin temel unsurla-
rindan birisi taraflarin tam bilgi durumunda olmalari-
dir. Daha acik bir ifadeyle, s6zlesme ve ihale dokiiman-
larimin acik bicimde hazirlanmasi ve uygulamada da
eksiksiz bicimde yiiriitiilmesidir. Ancak sézlesme de-
netimlerinin kuralina uygun bicimde yapilmamasi, bu
eksikligi bilen ve bilmeyen istekliler arasindaki esit mu-
ameleyi bozmaktadir. Bu durum ilgili piyasadaki etik so-
runlariyla dabirlesince satin alma siireclerinde sorunlar
olusmaktadir.

3. Eksik Bilgiye Dayali Teklif Hazirlanmasi

Onceki paragrafta yapilan agiklamalar istekliler icin de
gecerlidir. Thale ve sézlesme dokiimanlarinin iyi caligil-
mamasi ve sadece ihaleyi kazanacak teklife odaklanil-
masl, sozlesme yiiriitiimiinde 6nemli sorunlar dogur-
maktadir. Bu sayede bircok sézlesme feshedilmekte ve
yiikleniciler yaptirima maruz kalmaktadirlar.

V. KAMU [HALE MEVZUATINA iLiSKIN SORUN-
LARA YONELIK ¢6ZUM ONERILERI

1. Kamu fhale Mevzuatinda Yer Alan istisnalarin
Objektif Kriterlere Uygun Hale Getirilmesi

KIK’in yiiriirliige girdigi tarihte alt1 bent halinde diizen-
lenen ve KiK’in 68. maddesinin (b) bendinde diizen-

1 Ali Kemal Akkoc, Elektronik Ihale Siireci ve Gelinen
Son Nokta, Insaat Sanayi Dergisi, Ankara 2013, s. 16.
2 Eren Toprak, Kamu Ihaleleri; Kamu Alimlarinin
Hukuki Yonetsel ve Siyasal Boyutu,

Ankara 20716, s. 110.

3 http://tdk.gov.tr/index.php?option=com_
gts&arama=gts&guid=TDK.
(TS.595b861b3e6185.54205896
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and contract process is parties being in full information
state. More explicitly, it means, preparing procurement
and contract documents clearly and executing them
precisely in practice. However, not making contract su-
pervisions by the book, damages the equal treatment be-
tween ones who are aware of this deficiency and those
who are not. When it merges with the ethical problems
of related market, problems in procurement process
bound to occur.

3. Preparing Proposals Based on Deficient
Knowledge

Foregoing explanations are also valid for applicants. Not
studying the procurement and contract documents well
enough, and focusing only on the winning proposal of
the procurement both cause notable problems in con-
tract execution. Because of this, lots of contracts are be-
ing terminated and contractors are being imposed sanc-
tion.

V. SOLUTION PROPOSALS RELATED TO THE
PROBLEMS IN PUBLIC PROCUREMENT LEGIS-
LATION

1. Adjusting the Exceptions in Public Procurement
Law to Objective Criterias

PPL, which has had a character of legal text that includes
all public procurements according to the rule, regulated
as six paragraphs at the time PPL entered into force
and regulated in article no.68 paragraph (b) of Public
Procurement Law, “Provisions of the other Codes giv-
ing exemptions firom 8.9.1983 dated and 2886 numbered
State Procurement Law and provisions that are not suited
to this Code shall not apply.” has lost this characteristic
during years it applied.

In the frame of foregoing explanations, exemption regu-
lation must be done by changing the article no.3 of PPL,
in accordance with the international procurement legis-
lation. Relevant provision of article should be rewritten
in accordance with mainly European Union directive
numbered 2014/24/EC and in this frame, procurements
that must be done within PPL should be exluded from
being exemption.

lenen “Diger kanunlarin 8.9.1983 tarihli ve 2886 sayili
Devlet Thale Kanunundan muafiyet tantyan hiikiimleri
ile bu Kanuna uymayan hiikiimleri uygulanmaz.” kurali
geregince biitiin kamu alimlarini kapsayan bir yasal me-
tin niteliginde olan KiK, uygulandig yillar boyunca bu
o6zelligini yitirmigtir.

Yapilan bu aciklamalar cercevesinde, KIK’in 3. madde-
si degistirilerek uluslararasi ihale mevzuatina uygun
bicimde istisna diizenlemesi yapilmaldir. Ilgili madde
hiitkmii agirlikh olarak 2014/24/EC sayili1 Avrupa Birligi
direktifine uygun bicimde yeniden yazilmali ve bu cer-
cevede KIK kapsaminda yapilmasi gereken alimlar istis-
na olmaktan ¢ikarilmahdir.

2. Kamu fhale Hukukwnun Temel ilkelerinden
“Siirdiirebilirlik” ilkesinin Kabul Edilmesi

Ik kez 2002 yilinda diizenlenen temel ilkeler maddesi-
ne (madde 5) uluslararasi ihale uygulamalarina benzer
bicimde siirdiiriilebilirlige iliskin ifade eklenmistir. Siir-
diiriilebilir kamu ihalesi kavram esas olarak ii¢ temel
baglig1 icermektedir. Bunlardan ilki ekonomikliktir. Bu
kavramla yapilan harcama i¢in kullanilan paranin kargi-
liginin alinmas: ifade edilmektedir. Ikinci kavram sosyal
alimlardir. Kamu alimlarinin, dezavantajh gruplar, en-
gelliler, KOBI politikalar1 gibi alanlarda destekleyici bir
rol oynamasina yonelik uygulamalar kastedimektedir.
Siirdiiriilebilir kamu alimlarinin son baghg ise ¢evreci-
liktir. Yapilacak alimlarda yasam déngiisii maliyetinin
dikkate alinmasi, cevresel faktorlerin gozetilmesi amac-
lanmalidir. Maddede yapilacak yeni bir diizenlemeyle
stirdiiriilebilirlik bir temel ilke olarak KIK kapsaminda
diizenlenmelidir.

3. Kamu ihale Mevzuatinda Yer Alan Esik Degerle-
rin Avrupa Birligi Standartlarina Uygun Hale Geti-
rilmesi

Tiirkiye ile Avrupa Birligi arasinda yiiriitiilen tiyelik mii-
zakereleri cercevesinde en sik elestiriye ugrayan konu-
larin baginda KiK’te yer alan esik degerlerin yiiksekligi
gelmektedir. Bu elegtirinin giderilmesi amaciyla mad-
dedeki esik degerler 2014/24/EC sayili Avrupa Birligi
direktifine uygun bicimde yeniden diizenlenmelidir.
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2. Ratifying Sustainability Principle Which is one
of the Basic Principles of the PPL

Article related to sustainability is added to article of ba-
sic principles (article 5) regulated firstly in 2002, simi-
larly to international procurement practices. Sustain-
able public procurement term mainly consists of three
basic topics. First of these is economy. This term means
getting the return of the money spent for the expense
made. Second term is social procurement. With this
term, the practices of social procurements that plays a
supportive role in areas such as disadvantages groups,
disabled ones, KOBI policies, is meant. Last topic of
sustainable public procurements is environmentalism.
In procurements to be made, taking cost of cycle of life
into consideration, guarding environmental factors are
aimed. With a regulation in article, sustainability must
be regulated as abasic principle within the scope of PPL.

4. Kamu fhalelerinde Kabul Edilen is Bitirme ve
Benzeri Belgelerin Uluslararas1 Standartlara Uy-
gun Hale Getirilmesi

Avrupa Birligi, UNCITRAL ve Diinya Ticaret Orgiitii
gibi uluslararasi ihale mevzuatina iligkin diizenleme ya-
pan orgiitler ve yaygin iiye iilke uygulamalarinda is de-
neyim belgeleri, isteklilerin ihale konusu is veya benzer
islerde kusursuz bicimde tamamladiklar1 s6zlesmeleri
kapsamaktadir. Bu minvalde yapim islerinde denetleme
ve yonetme faaliyetleri dolayisiyla elde edilen belgeler,
sadece kontrolliikk, muayene, projelendirme gibi islerde
kullanilmaktadir.

Tiirkiye'de miiteahhitlik sektoriiniin gelismesine katki
sunmak amaciyla diizenlenen is denetleme ve yonetme
belgeleri, ilgili piyasanin mevcut yapisi da géz 6niine alin-
diginda iglevini tamamlamig gériinmektedir. Bu amacla
KiK’in “Ihaleye katilimda yeterlik kurallar1” baghikh 10.
maddesinde yapilacak yeni bir diizenlemeyle uluslara-
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3. Adjusting the Threshold Levels in Public Pro-
curement Legislation to EU Standards

At the top of the most criticised topics in the frame of
Turkey-EU membership negotiations comes the high-
ness of the threshold levels in PPL. Threshold levels
should be re-regulated in accordance with European
Union directive numbered 2014/24/EC in order to elim-
inate this criticism.

4. Adjusting the Certificate of Completion and so
forth Documents that are Valid in Public Procure-
ments to International Standards

Work experience certificate in common practices of
member nations and organizations that makes regula-

ras1 uygulamalara da paralel bicimde is bitirme belgesi
disindaki belgelerin kullanimi sonlandirilmahdir.

5. Kamu ihalelerinde istekli ile Alt Yiiklenici Ara-
sindaki iligkinin Diizenlenmesi

Kamu ihale uygulamalarinda, alt yiiklenicilik esas ola-
rak isin uzmanlk gerektiren belirli bir béliimiiniin o
uzmanliga sahip ticlincii kisilerce yiiriitiilmesini ifade
etmektedir. Ancak uygulama deneyimleri gozlemlendi-
ginde, alt yiiklenicilere yaptirilacak islerle ilgili bir si-
nirlamanin olmamasinin yiiklenicinin sorumlulugunun
esas olmasiyla ilgili genel kurala aykir1 sonuclar verdigi
tespit edilebilmektedir.
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tions related to international procurement legislation
such as EU, UNCITRAL and WTO consists of the con-
tracts that the applicants fulfilled perfectly in procure-
ment actions and so forth actions. Thus, documents
obtained from inspecting works and managing works in
construction works, are only being used in actions like
controling, surveying, planning.

Considering the present state of the related market,
work inspection and work management documents that
are regulated to contribute to development of contrac-
tor sector in Turkey seems to have fulfilled its mission.
Having this purpose, with a regulation on the article 10
of PPL with the heading “Competence rules for partici-
pation in trial”, the application of the documents other
than certificate of completion should be terminated cor-
respondingly to international applications

5. Regulating the Relation between Applicants and
Sub Contractor in Public Procurements

In public procurement practices, sub-contractship
substantially means certain parts of work that requires
expertise are handled by third persons who possess
that expertise. However, when implementation experi-
ences are observed, it can be determined that having no
boundary in the works that are to be made by sub-con-
tractors gives results that are against the general rule
saying contractor’s liability is principal.

Pursuant to foregoing explanations, based on the idea
saying secondary fields of the work that requires ex-
pertise shall not exceed half of the total contract price,
boundary regulations about work loads that will be as-
signed to the sub contractors must be made

6. Adjusting Procurement Procedures to
EU Standards

When the regulations in EU directives about procedures
of being put out to tender are examined, it is seen that
there is an emphasis put on procurement procedures
between certain applicants, features of the work require
expertise and/or cutting-edge technology. In this frame,
article 20 of PPL expands the application of procedure
which leads to contradictory results of administrating
procedures to the principles of competition and deploy-
ment of resources. For this, regulation that authorises
administrations with power of discretion must be ex-
cluded from the relevant article text.

Yukaridaki aciklamalar geregince, isin uzmanlik gerek-
tiren tali alanlarinin toplam s6zlesme bedelinin yarisini
asamayacagl diisiincesinden hareketle, alt yiiklenicilere
devredilecek islerin hacmiyle ilgili sinirlama diizenle-
mesi yapilmalidir.

6. ihale Usullerinin Avrupa Birligi Standartlarina
Uyumlu Hale Getirilmesi

Thale edilme usulleriyle ilgili olarak Avrupa Birligi di-
rektiflerinde yer alan diizenlemeler incelendiginde belli
istekliler arasinda ihale usuliiniin isin 6zelliginin uz-
manlik ve/veya ileri teknoloji gerektirmesine vurgu ya-
pildif1 gériilmektedir. Bu cercevede KIK’in 20. maddesi,
usuliin kullanimini genigletmekte ve bu durum da usu-
liin yiiriitiilmesinin rekabet ile kaynaklarin verimli kul-
lanilmas: ilkelerine aykiri sonuglar dogurmasina neden
olmaktadir. Bu nedenle idarelere takdir yetkisi taniyan
ilgili diizenleme ilgili madde metninden ¢ikarilmahdir.

7. Pazarhik Usulii Thalelerin Diizenlenmesi

KiK’te ilansiz yapilabilecek pazarlik usulii ihalelerle
ilgili diizenlemeler bulunmaktadir. Tiirkiye’de mevcut
kamu alimlar istatistiklerine gére ilansiz yapilan isler,
yaklagik ylizde 10-15 civarinda daha yiiksek sozlesme
bedelleriyle sonu¢lanmaktadir. Dolayisiyla bu alanda
yapilan harcamalarin disiplin altina alinmasi amaciyla,
usuliin kullaniminin gerekcelendirilecegi pazarlik usulii
KIK kapsaminda kanun hitkmii olarak diizenlenmelidir.

KiK’in 22. maddesinde gerekcelendirme kuralinin yani
sira mevcut uygulamada dogrudan temin olarak diizen-
lenmesi nedeniyle esas itibariyle bir ihale kabul edil-
meyen bazi alim tiirlerinin de ilansiz pazarlik yoluyla
yapilabilecegi diizenlenmistir. Bu nedenle, ilgili alim
tiirlerinin dogrudan temine iliskin KiK’in 22. madde-
sinden cikarilmasi gerekmektedir.

8. Dogrudan Temin Yontemi ile Gerceklesen ihale-
lerin istisnai Hale Getirilmesi

Dogrudan temin yontemi esas olarak bir ihale olma-
digindan bu yontemin sadece tutar: belirli bir degerin
altinda olan kiiciik hacimli iglerde kullanilmasim sag-
lamak amaciyla bazi alim tiirleri ilansiz pazarlik olarak
diizenlenmistir. Dogrudan temin edilmesi gerekli olma-
yan alimlar, ihale edilerek yapilmasi amaciyla KiK’te yer
alan madde metninden cikarilmalhdir.
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7. Regulating Negotiated Tendering

There are regulations in PPL about negotiated tender-
ing that can be done without a notice. According to pre-
sent public procurement statistics in Turkey, works that
are done without a notice concludes with 10-15% higher
contract prices. Thus, in order to bring expenses on this
field under control, justification of application of proce-
dure should be regulated as a provision of law.

Besides the justification rule, because of being regulated
as direct supply in present application, it is regulated
that some types of procurement that are not confirmed
as a procurement essentially can be done by negotiation
without a notice. Therefore, related types of procure-
ments must be excluded from Article no.22 of PPL re-
lated to direct supply.

8. Making the Procurements Done by Direct Supply
Method Exceptions

As direct supply method is not a procurement essential-
ly, in order to make this method to be used only in low
volume works of which the costs are under specific val-
ues, some types of procurements are regulated as nego-
tation without notice. Procurements that do not need to
be supplied directly should be excluded from the article
text in PPL in order to be made by procurement.

9. Making Adjustments Related to Letters of
Guarantee

Interim injunction term that is regulated in part ten
of Code of Civil Procedure dated 12/1/2011 numbered
6100 as a temporary legal protection, in article no.389 of
related code, is stated as a temporary protection order
about matter of disputes in cases such as obtaining the
right becomes difficult to a considerable extent because
of a change that can happen in the present situation, or
becomes impossible completely, or because of a delay or
in any doubt that consists of any damage to be borne.

Whereas in public procurements, from time to time, dis-
putes about recording guarantees as an income between
administration and contractor or applicants take place,
appeals of dispute resolutions to be made by jurisdiction
do not pull up the operation of recording the guarantees
as incomes ex officio. Although a motion for stay of ex-
ecution about the topic can be granted by administrative
jurisdiction, not being able to give temporary injunction

9. Teminat Mektuplarina iliskin Diizenlemeler
Yapilmasi

12/1/2011 tarih ve 6100 sayili Hukuk Muhakemeleri
Kanununun onuncu kisminda gecici hukuki koruma
olarak diizenlenen ihtiyati tedbir kavram;, ilgili Kanu-
nun 389. maddesinde, mevcut durumda meydana gele-
bilecek bir degisme nedeniyle hakkin elde edilmesinin
6nemli dlciide zorlagacagindan ya da tamamen imkan-
s1z hale geleceginden veya gecikme sebebiyle bir sakin-
canin yahut ciddi bir zararin dogacagindan endige edil-
mesi hallerinde uyugsmazlik konusu hakkinda verilecek
gecici koruma karari seklinde tanimlanmgtir.

Kamu ihalelerinde ise idare ile yiiklenici veya istekliler
arasinda zaman zaman teminatlarin gelir kaydedilme-
siyle ilgili uyusmazhklar yasanmakta, bu uyusmazhk-
larin yarg: tarafindan ¢oziilmesine yonelik bagvurular,
teminatlarin gelir kaydedilmesi islemini kendili§inden
durdurmamaktadir. Her ne kadar idari yargida konuyla
ilgili yiirtitmeyi durdurma karar1 verilebilse de hukuk
yargilamasinda ihtiyati tedbir karari verilememesi ilgi-
lilerin hak arama 6zgiirligii 6niinde engel olusturmak-
tadir. Bu nedenle, maddede yapilan degisiklikle gecici
hukuki koruma olarak teminatlara ihtiyati tedbir konu-
labileceginin diizenlenmesi gerekmektedir.

10. Asir1 Diisiik Tekliflere iliskin Uluslararasi
Standartlara Uyum Saglanmasi

Agin diisiik teklifler KiK’in uygulama siiresi boyunca en
cok uyusmazhk ve uygulama giicliigii yaratan baghklar-
dan birisi olmugtur. Her ne kadar agir1 diisiik teklif ver-
me egiliminin sadece ihale siireciyle ilgisi bulunmasa da
maddenin mevcut hali gerek aciklama gerekse agir1 dii-
siik teklifi degerlendirme y6ntemleri konusunda ulusla-
rarasi ihale uygulamalariyla farkliliklar arz etmektedir.

Yukarida yapilan aciklamalar cercevesinde KiK’te de-
gisiklik yapilarak, agir1 diigiik tekliflerin tespit edilmesi
icin referans alinacak yeni kriterler getirilmeli, agir1 dii-
siik tekliflerin agiklanmasinda kullanilacak yontemlere
devlet yardimlar: kosulu da eklenmeli ve bu sorgulama
yapmadan ihaleyi diisiik teklife birakma veya siir dege-
rin altindaki tekliflerin dogrudan reddedilmesine iligkin
hiikiim yiiriirlitkten kaldirilmalidir. Ayrica KiK’te ke-
falet sigortasina iligkin diizenleme yapilarak sozlesme
basarisizliklarinin sigorta teminati alina alinmasi duru-
munda isteklinin aciklama yapmasina gerek bulunma-
dig1 hitkiim altina alinmalidir.
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in civil justice poses an obstacle before the right to legal
remedies of those concerned. For this reason, with an
adjustment to be made in article, granting a motion for
stay of execution on guarantees must be regulated as
temporary right to legal remedies.

10. Adapting EU Standards Related to Excessive
Underbid Prices

Excessive underbid prices are one of the headings that
most generates disputes and practical difficulty during
the time of application of PPL. Although tendency to ex-
cessive underbid prices are not only related to procure-
ment process, present state of the article differs from
international procurement implementations both in
explanation and evaluating methods of excessive under-
bid prices.

11. Kamu ihale Kurumu Yapisinin Diizenlenmesi

Kamu Thale Kurumunun karar organi olan Kamu Ihale
Kurulu, aldig1 diizenleyici ve denetleyici kararlarla ge-
rek kamusal gerekse 6zel bircok sektdr ve piyasa yapisini
dogrudan etkilemektedir. Bu nedenle de bu tiirden etki-
leri olan bir yapinin kurumsal yonetigim ilkelerine daha
uygun yapilandirilmasi, tarafsizlik ve 6zerklik vurgusu-
nun giiclendirilmesi gerekmektedir.

Yukaridaki aciklamalar cercevesinde ilgili mevzuatta
degisiklik yapilarak, Kurulun olusumuna iligkin cesitli
bakanliklar, Kurumun kendisi ve 6zel sektor tarafindan
iiye 6nerilmesi diizenlenmelidir. Ayrica Kurul iiyeleri-
nin bir daha secilemeyecegine iliskin diizenleme yapi-
larak iyelerin secim baskisi olmadan caligabilmelerine
olanak tammnmalidir.
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Within the frame of foregoing explaﬁations, new crite-
rias that are taken as a reference to determine the ex-
cessive underbid prices should be brought by making
changes in PPL, public aids clause must be added to ex-
planation methods of excessive underbid prices, and the
provision about accepting the low-priced proposal for
procurement without making this inspection or directly
declining the proposals below the limit value must be
repealed. Moreover, it must be ensured under provision
that applicants do not need to explain by making regula-
tions in indemnity insurances in PPL in the case where
failures of contracts are securitized.

11. Regulating the Structure of Public Procurement
Authority

Public Procurement Committee, deciding organ of
Public Procurement Authority, directly affects lots of
sectors both public and private and market structures
with decisions that are both regulatory and supervisory.
Because of this, a structure having these kind of effects
must be structured more appropriately to the principles

12. Sikayet ve itiraz Mekanizmalarimin
Diizenlenmesi

KiK’e gore yapilan ihalelerde, ihale siireci kural olarak
sozlesmenin imzalanmasiyla son bulmakla birlikte ce-
sitli maddelerde idareye bagh yetki veya takdir yetkisi
seklinde kurgulanmig ihaleyi iptal etme olanagi tanin-
migtir. Ozellikle takdir yetkisine dayanan durumlarda
idarenin bu yetkiyi hukuka uygun bir gerekceye da-
yandirmasi 6nemli bir gerekliliktir. Mevcut durumda
iptal isleminin hukuka uygunlugu kural olarak itirazen
sikayet konu edilmemekte ancak iptal karariin bir bag-
vuru {lizerine alinmasi halinde inceleme s6z konusu ol-
maktadir.

Mevcut diizenlemede yer alan bu ayrimin kisilerin hak
arama Ozgiirliigii ve ihalelere yonelik idari bagvurularin
hukuki amaglar: ¢ercevesinde ¢cok anlamh olmadig: de-
gerlendirildiginden, maddede ihalenin iptal iglemlerine
kars1 da Kamu Thale Kurumuna bagvurulabilme imkani
taninmaldir.
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of public governance, emphasis on objectivity and au-
tonomy of the structure must be strengthened.

Within the frame of foregoing explanations, by changing
related legislation, suggesting members related to for-
mation of the committee by several ministries, Author-
ity itself and private sector must be regulated. Moreover,
regulation stating members of the committee can only
be elected once, must be made in order to enable mem-
bers work without pressure of election.

12. Regulating the Complaint and Appeal
Mechanism

In procurements that are done in accordance with PPL,
although the procurement process concludes with sign-
ing the contract as a rule, in several articles, adminis-
tration is given the opportunity to terminate the pro-
curement constituted as dependent power or power of
discretion. Especially in cases where it is constituted as
power of discretion, it is an important necessity of ad-
ministration to make legal justification. In present case
compliance with law of the cancellation process is not a
subject of appeal complaint as arule, but in the case can-
cellation decision is taken based on arequest, inspection
can be made.

This distinction in present regulation is evaluated as
less meaningful in the frame of right to legal remedies
of persons and legal purposes of administrative requests
towards procurements, opportunity to appeal to Public
Procurement Authority must be given against the can-
cellation operations of procurement.

13. Making Procurement Process Urgent

One of the most important problems faced while apply-
ing the public procurements and procurement contracts
is the suspension of execution or execution of cancella-
tion decisions given by the judicial authorities, against
the decisions given by PP Committee. Especially in pro-
curements of construction works, after a certain process
of contract, changing the contractor can result in legal
and technical problems; and also delays take place in
public investments.

With the change in PPL in order to solve the foregoing
problem, it will be suitable to regulate not signing the
contract before final decision of the judgement of coun-
cil of state, with a single degree judgement, for the pro-

13. ihale Siirecinin ivedi Hale Getirilmesi

Kamu ihaleleri ve ihale sézlesmelerinin uygulanmasi
sirasinda kargsilagilan en 6nemli sorunlardan birisi de
Kamu Thale Kurulu tarafindan verilen kararlara karg
acilan iptal davalarinda yargilama makamlarinca veri-
len yiiriitmenin durdurulmasi veya iptal kararlarinin
uygulanmasidir. Ozellikle yapim isi ihalelerinde s6zles-
menin belirli bir asgamasindan sonra yiiklenici degistiril-
mesi hukuki ve teknik sorunlara yol agabilmekte; ayrica
kamu yatirimlarinda gecikmeler yaganmaktadir.

Yukarida aktarilan sorunun ¢éziimii amaciyla KiK’te
yapilan degisiklikle, yaklagik maliyeti esik degerlerin iki
katindan fazla olan yapim iglerinin ihalelerinde Danis-
tay tarafindan tek derece yargilamasi yapilmasi ve bu
yargilama nihai olarak sonu¢lanmadan s6zlesmenin im-
zalanmamasinin diizenlenmesi uygun olacaktir.

14. Kamu Alimlarinda Yerlilik Hususunun Avrupa
Birligi Diizenlemeleri ile Uyumlu Hale Getirme

Tiirkiye ile Avrupa Birligi arasinda yiiriitiilen iiyelik
miizakereleri cercevesinde elestiriye ugrayan konular-
dan birisi, Tiirk kamu ihale mevzuatinda bulunan ulus
temelli ayrimcilik maddesidir. Her ne kadar kiiresel
ihale kurallar ¢cercevesinde arzu edilmeyen bir durum
olsadailgili maddenin Tiirkiye’nin Avrupa Birligine tam
iiye olacag tarihten bir y1l 6ncesine kadar yiiriitiilmesi
ve ilgili maddenin bu tarihte kendiliginden yiiriirlitkten
kalkmasi seklinde diizenlenmelidir.

15. fhale Siirecinde idare ile istekliler Arasinda
Miizakere imkaninin Genisletilmesi

2014/24/EC sayil direktifte getirilen en 6nemli degi-
siklilerden biri, idarelerin sadece 6nceden belirlenmig
ihtiyaclar icin degil aym1 zamanda piyasa aktorleriyle
miizakere ederek ihtiyacin icerigini belirleyebildikleri
yeni satin alma yontemlerinin gelistirilmesidir. Direk-
tifte bu amaca yo6nelik olarak kurgulanan yenilikei mii-
zakere yontemi, KIK’e eklenerek ulusal mevzuatin icine
alinmalidir. Bu yontemle birlikte ileri teknoloji ve/veya
yiiksek katma degerli mal, hizmet veya yapim igleriihale
siirecinde yiiriitiilen miizakere sonucunda kesinlesen
kosullar iizerinden sdzlesmeye baglanmaktadir.
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curements of construction works that has an approxi-
mate cost more than twice the threshold levels.

14. Adjusting Localness in Public Procurements to
EU Regulations

One of the topics criticised in the frame of Turkey-EU
membership negotiations between Turkey and EU is,
nation-based discrimination provision that is in Turk-
ish public procurementlegislation. Although itisnot de-
sired in the frame of global procurement rules, it should
be regulated as the relevant article is executed before a
year from the date of Turkey’s full membership and rel-
evant article cease to have effect by its own at that date.

15. Expanding the Opportunity of Negotiate During
Procurement Process between Administration and
Applicants

One of the most important changes made by directive
numbered 2014/24/EC, is that not only for the needs
that were determined before but also to develop new
procurement methods that they can determine the con-
tent of the needs by negotiating with the market players.
This new negotiating method given for this purpose by
the directive, should be in national legislation by being
added into PPL. With this method, advanced tech and/
or high value added good, service or construction work is
binded to the contract by the terms that become definite
after the negotiation that is being held during the pro-
curement process.

16. Giving the Opportunity to Determine Procure-
ment Proposal Prices While Considering Different
Criterias

PPCL regulates five different types of contracts mainly
at the moment. The ones that are used in purchase of
goods and services, are lump sum price contract and
unit price contracts that includes total cost. But in prac-
tice, after privatizations especially in services such as
energy and telecomunications, administrations start to
buy these goods and services by means of procurement.
Present types of contracts of PPL make it obligatory for
applicants to propose total contract price that is consist-
ed of unit prices.

A type of contract that will provide applicants to propose
in different price category at a constant period of time,
for the procurements like electricty, internet, phone

16. Thale Teklif Bedellerinin Farkh Kistaslar Dikka-
te Alinarak Belirlenmesi imkam Taminmasi

KISK’in mevcut halinde esas olarak bes farkh s6zlesme
tipi diizenlenmektedir. Bunlardan mal ve hizmet alim-
larinda uygulananlar, gotiirii bedel sézlesme ile toplam
bedeli de iceren birim fiyat s6zlesmelerdir. Ancak uygula-
mada 6zellikle enerji, telekomiinikasyon gibi hizmetler-
deki dzellestirmelerden sonra idareler bu mal ve hizmet-
leriihale yoluyla satin almaya baglamiglardir. KIiK meveut
sozlesme tipleri isteklilerin birim fiyatlardan olusan top-
lam s6zlesme bedeli teklif etmesini zorunlu tutmaktadir.

KiSK’te yapilan degisiklikle elektrik, internet, telefon
gibi alimlardan isteklilerin sabit zaman dilimi i¢inde
farkl fiyat kategorilerinde teklif sunmalarim saglayacak
bir sézlesme tiirii diizenlenmelidir. Béylelikle piyasada-
ki fiili uygulamaya kamu ihaleleri i¢in de hukuki daya-
nak kazanmasi saglanmalidir.

17. Kamu fhale Sézlesmelerinde Taraflara Esit
imkanlarin Taninmasi

Kamu ihale s6ézlesmelerinde bulunmas: gereken gart-
larda yiiklenicinin sorumluluklarina iligkin gecikme
olmasi haline iligkin bir diizenleme bulunmakla birlikte,
sozlesmenin kars: tarafi olan idarenin temel sorumlulu-
gu olan 6demelerde herhangi bir gecikme halinde yapi-
lacak isleme iligkin diizenleme mevcut degildir. Tespit
edilen bu durum, KISK’in 4. maddesinde yer alan KiSK
kapsaminda yapilan kamu sézlesmelerinin taraflarimin,
sozlesme hiikiimlerinin uygulanmasinda esit hak ve
yiikiimliiliiklere sahip oldugu y6niindeki ilkeye uygun
olmadigindan, ilgili maddede idarenin sorumluluguna
iligkin diizenleme yapilmahdir.

18. Kamu ihalelerinde ihale Bedelinin Gercek Ma-
liyeti Karsilamamasi1 Halinin Diizenleme Altina
Alinmasi

Yapim islerini konu edinen kamu ihale s6zlesmelerinin
yiiriitiilmesi asamasinda, kimi durumlarda yiiklenici
tarafindan tamamlanan iglerin kesin hesab1 yapildi-
ginda, fiili gerceklesmenin sézlesme bedelinin yiizde
120’sinden de fazla oldugu tespit edilebilmektedir. An-
cak KISK’in 24. maddesindeki ig artis1 oran1 yiizde 20 ile
sinirli oldugundan bu durum idare ile yiikleniciler ara-
sinda uyusmazlhik konusu olabilmektedir.

Bu dogrultuda KiSK’e fazla yapilan islere iligkin ger-
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should be regulated by the change in PPCL. With this, it
must be provided that de facto application in the market
gains legal support for public procurements.

17. Equal Treatment to the Parties in Public Pro-
curement Contracts

In the must-be terms of Public Procurement Contracts,
although having a regulation related to a delay in the li-
abilities of contractor, there is no such regulation relat-
ed to the action that is going to be taken if there is any
delay on payment which is the basic liability of the other
party of the contract, administration. As this case is in
no confomity with the principle saying parties of public
contract under PPCL that is in article 4 of PPCL have
the same right and obligations in implementing the con-
tract, regulation related to the liability of the adminis-
tration must be made in related article.

18. Regulating the Procurement Price Meets the
Original Cost in Public Procurement

In the process of executing the Public Procurement
Contract consisting of construction work, in some cases,
when the final account of the works done by the con-
tractor is calculated, it can be determined that factual
circumstances are more than 120% of the contract price.
However, since the work increase rate is limited with
20% in article 24 of PPCL, this may be a matter of dis-
pute between administration and contractors.

For this, provision saying the exact charges related to
works done more, should be paid similarly to acting
without authority provisions based in Turkish Code of
Obligations must be added to PPCL. Besides, as in the
case where this happens because of the administration’s
approval or refusal, the terms of contract of mandate
will be valid, it should be regulated to be paid including
the prices on the contract.

19. Compensating the Damage Caused by Exceeded
Public Procurement Process

In the action of nullity against the decisions given by
Public Procurement Committee suspension of execu-
tion or execution of cancellation decisions given by the
judicial authorities, can result in legal and technical
problems. Because of that, during the implementation
of the contract, both executing effectively of admin-
istrative judicial decision by the request of plaintiff

cek giderlerin Tiirk Borclar Kanunu'nda da yer alan
vekaletsiz ig gérme hiikiimlerine benzer icimde 6den-
mesine iligkin hiikiim eklenmesi gerekmektedir. Ayri-
ca, bu durumun idarenin onay veya kusuruyla meydana
gelmesi durumunda da vekalet hiikiimlerinin gecerli ol-
masl1 nedeniyle sdzlesmesindeki fiyatlar iizerinden kar
dahil 6deme yapilacagi hususu diizenlenmelidir.

19. Kamu Ihale Siirecinin Uzamasindan Kaynakla-
nan Zararlarin Tazmini

Kamu Thale Kurulu tarafindan verilen kararlara karg:
acilan iptal davalarinda yargilama makamlarinca veri-
len yiiriitmenin durdurulmasi veya iptal kararlarinin
uygulanmasi ¢esitli hukuki ve teknik sorunlara yol ag-
maktadir. Bu nedenle s6zlesmenin uygulanmasi agama-
sinda da gerek davacinin talebi ile idari yargi kararinin
etkili bicimde uygulanmasi gerekse yiiriitiilen s6zlesme
dolayisiyla goriilmekte olan kamu hizmetinin kesintisiz
bicimde yiiriitiilmesi icin belirli kogullar altinda kamu
ihale s6zlesmesinin feshedilmeyebilecegi diizenlenmis-
tir. Bu kogullar, usule uygun imzalanmig sézlesmedeki
ilerlemenin belirli bir seviyede olmasi ve davacinin ya-
zili onayidir. Ote yandan, bu durumun gerceklesmesi
halinde stzlesme imzalamayan davacinin haklarinin
korunmas: icin ihaleye katilim icin yaptig giderler ile
teklif bedelinin yiizde 10’u oraninda tazminatin 6dene-
cegi de hiikiim altina alinmigtir.

V1. SONUC

Isbu makalede, kamu ihale mevzuatina iligkin uygula-
ma sorunlar1 ele alinmig ve Tiirk kamu ihale sisteminin
tarihsel gelisimiyle birlikte gecirdigi degisim izah edile-
rek, glinlimiizde kamu ihale siirecinde yasanan sorunlar
¢ozlim Onerileriyle birlikte irdelenmisgtir.

Tiirk ihale kamu sisteminin, uluslararasi yap1 ve kurum-
larin uyguladigi ve benimsedigi kurallar ile uyyumlu olma-
s1 icin ve aymi zamanda ilgili kural ve prosediirlerin de-

gisken ve dinamik yapiya sahip olmasi nedeniyle degisen
sartlara uyumlu bir mevzuatin hazirlanmasi elzemdir.

Bu kapsamda, yukarida s6zii edilen sorunlarin ¢6ziimii-
niin, mevcut mevzuatin giincellenmesi ve uluslararasi
kamu mevzuatina uyumlu hale getirilmesi ile miimkiin
olabilecegini diigiinmekteyiz. isbu makalede de s6z ko-
nusu uyumun saglanabilmesi icin cesitli ¢6ziim Snerile-
rine yer verilmistir ve kamu ihale ve sdzlesme siirecinde
karsilagilan sorunlarin giderilmesi hedeflenmigtir. l
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and contract being executed, it is regulated that Public
Procurement Contract may not be terminated under
certain circumtances in order to execute the public ser-
vice that is seen without any interruption. These terms
are, progress in a duly signed contract being at a certain
point and the written approval of the plaintiff. On the
other hand, in the case where this happens, in order to
preserve the rights of the plaintiff that does not sign the
contract, it is ensured that compensation consisting of
expenditures made in order to enter to the procurement
and 10% of the proposal price will be paid.

V1. CONCLUSION

In this article, problems related to public procurement
legislation are mentioned and by explaining the change
in public procurement legislation with the historical de-
velopment in Turkish public procurement system, the
problems and their solution in the process of public pro-
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curement in today’s world examined.

In order to make Turkish public procurement system
comply with the rules that international structure and
institutions follow and adopt and at the same time, since
the related rules and procedures have a dynamic and
changeable structure, it is vital to prepare a legislation
compatible with the changing conditions.

In this contact, we firmly believe that the above-men-
tioned issues may be solved by amending the present
legislation and making the present legislation in con-
formity with the international public legislation. In this
article, various solution offers in order to synchronize
these legislations have been made and it is aimed to
solve the problems encountered in public procurement
and contracting process.l
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