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ABSTRACT

The traces of the technology area that makes
our lives much easier can be seen in every
area of life. Also the legal world keeps pace
with the technological developments and in
this context, regulations are being made to
adapt technological developments to the le-
gal practice. One of these regulations is that
the notification is made by electronic means.
In this article, it will be respectively mentioned
that the reflections of electronic notifications
in the legal world, implementation of electronic
notification and the deficiencies of it that can
be faced in the practice, as well as the pro-
cedures of foreign notifications carried out on
the basis of international agreements.
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OZET

Teknoloji caginin getirdigi hayatimizi kolaylas-
tiran gelismeler, yasamin hemen her alaninda
karsimiza cikmaktadir. Hukuk diinyasi da ge-
lismelere ayak uydurmakta ve bu baglamda
teknolojik gelismeleri hukuki uygulamalara
adapte edecek dtzenlemeler yapilmaktadir.
Bu duzenlemelerden bir tanesi de tebligatin
elektronik yolla gerceklestirimesidir. Bu ma-
kalede, elektronik yolla tebligatin hukuk diinya-
sindaki yansimalarindan, elektronik tebligatin
uygulanmasindan ve uygulamada karsilasilan
eksikliklerden bahsedilmekte, bunun yani sira
uluslararasi anlasmalara dayanilarak yurdttlen
yurt disi tebligat islemlerine deginilmektedir.

ANAHTAR KELIMELER: Bildirim, E-Teb-
ligat, Bilisim Hukuku, Bilgi Teknolojileri, Elektro-
nik Uygulama
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I. INTRODUCTION

HE SIGNIFICANT DEVELOPMENTS IN THE FIELDS OF
informatics and technology provide the
emergence and advancement of information
technology law. Within this framework, it is
seen that the public institutions take steps
in conducting its transactions through the

information systems in order to render services more
rapidly and efficiently. the development of the the appli-
cations for E-Declaration and E-Notification into action
in Revenue Administration is the one of most important
examples of these innovations.

E-Notification has been prominent as a recent proce-
dure that is brought into judicial and financial notifica-
tions. The new procedure mentioned contains the pro-
cess of preparing and delivering the notifications to the
recipient carried out by the relevant authority.

In this Article on E-Notification, it is mentioned respec-
tively that of the benefits of E-Notification and its posi-
tion in the notification law as well as applications of the
E-Notification abroad.

Il. CONCEPT AND EMERGENCE OF THE E-NOTI-
FICATION

In Article 67 of the Notification Law, “the concept of no-
tification has been defined as a notification process that
the competent authority has made in writing or with
announcement, in accordance with the law and the ad-
ministration in order to present a legal action to the in-
formation of the concerned person.” There are three dif-
ferent kinds of notification, mentioned in the literature.
These consist of judicial, fiscal and administrative noti-
fications.! While the judicial notification is conducted by
the judicial, administrative and military authorities, the
fiscal notification is made by the Court of Accounts. Ad-
ministrative notifications on the other hand, represents
the notifications lied beyond the scope of judicial and
fiscal notifications.

Informing and certifying are accepted as the two critical
aspects of transaction of notification. Notification means
that the recipient is informed of a decision or transaction
related to him / her and this transaction is documented.?
In the judgment of 13th Civil Chamber of the Court of
Appeal dated16.12.2016 and numbered 2010/4617E.,
2016/4241K., the purpose of notification explained as:

1. GiRIS

iLiSIM VE TEKNOLOJi ALANINDAKI ONEMLIi GELi$-
meler, bilisim hukukunun da olugmasi ve
gelismesini saglamistir. Bu cercevede, kamu
kurumlarinin daha hizli ve daha etkin hizmet
sunabilmek adina islemlerini bilisim sistem-
leri tizerinden gerceklestirme yolunda adim-
lar attig1 goriilmektedir. Gelir Dairesi Bagkanhginda
E-Beyanname ve E-Tebligat uygulamalarinin hayata ge-
cirmesi bu gelismelerin 6nemli 6rneklerindendir.

E-Tebligat, kazai ve mali tebligatlara getirilmis olan yeni
bir usul olarak karsimiza ¢cikmaktadir. Bahsi gecen bu
yeni usul, teblig cikarmaya yetkili kilinan mercilerin il-
gili tebligatlar: elektronik ortamda hazirlanarak aliciya
iletilmesini igerir.

E-Tebligatikonualanbumakalede sirasiyla, E-Tebligatin
faydalarina, tebligat hukukundaki yerine ve yurt digin-
daki tebligat uygulamalarina deginilmektedir.

Il. TEBLIGAT KAVRAMI VE E-TEBLIGATIN ORTA-
YA CIKISI

Tebligat Kanunu’'nun 67. maddesinde “tebligat”, hukuki
bir iglemin, ilgili kimsenin bilgisine sunulmasi i¢in yet-
kili makamin, yasa ve ydnetimine uygun bir bicimde yaz1
veya ilanla yaptig1 bildirim iglemi olarak acgiklanmig-
tir. Literatiirde ti¢ farkh tebligattan bahsedilmektedir.
Bunlar, kazai tebligat, mali tebligat ve idari tebligattan
olusmaktadir.! Kazai tebligat adli, idari ve askeri kaza
mercilerince yapilmakta iken, mali tebligat Sayistay ta-
rafindan yapilmaktadir. Idari tebligat ise kazai ve mali
tebligatin disinda kalan tebligati temsil etmektedir.

Tebligat isleminin iki énemli unsuru bilgilendirme ve
belgelendirme olarak kabul edilmektedir. Teblig islemi
ile kastedilen, muhatabin kendisiyle ilgili bir karar ya da
islemden haberdar olmasi ve bu durumun belgelendiril-
mesidir.” Yargitay 2. Hukuk Dairesi’nin 7.12.2015 tarihli
2015/11883 E. 2015/23380 K. sayili ilaminda tebligatin
amaci su sekilde aciklanmigtir:
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LERE 1]

“The purpose of a due notification is informing the person

about the lawsuit against him/her, accordingly providing
she is being fully informed of the trial regarding him/her-
selfas well as enable him/her to make a statement and use
his/her right of vindication.”®

The transactions of notification are of vital importance
at using the right of claim and defense as well as estab-
lishing the rights of fair trial and hearing. This is there-
fore directly linked to human rights and fundamental
rights. E-Notification application, which increases the
quality of service considerably, has appeared because of
some difficulties on the application of notification in the
matters that are important such as expenses, work force
and time, until the application of E-Notification goes
into effect.

In 2011, an amendment regarding the electronic notifi-
cation has been made in the Notification Law numbered
7201. In the 7th article of the Law the paragraph as “ano-
tification can be made by electronic means to those who
give a convenient electronic address and want that the
address given is subjected to the notification” has been
added.

“Usuliine uygun bir tebligat amact, kisiye aleyhine acilan
davadan haberdar etmek, dolayistyla kendisini ilgilendi-
ren yargilamadan tam olarak bilgi sahibi olmasint sagla-
mak, agtklamada bulunmak ve ispat hakkini kullanmast-
na imkan vermektir.” ®

Tebligat islemleri, iddia ve savunma hakkinin kullanil-
mas1 ve Ozellikle hukuki dinlenilme ve adil yargilama
haklarinin tesisi agisindan 6nem arz etmektedir. Dolay1-
siyla bu husus, insan haklari ve temel haklarla dogrudan
baglantihidir. E-Tebligat uygulamas yiiriirliige girene
kadar, tebligat siirecinde yapilan masraflar, is giicii ve
zaman gibi 6nem arz eden konularda bir takim zorluklar
yasanmigtir. Bu sebeple, hizmet kalitesini dikkate deger
oranda artiran E-Tebligat uygulamasi ortaya ¢ikmistir.

7201 sayil1 Tebligat Kanunu’nda 2011 y1linda, elektronik
tebligat ile ilgili bir diizenleme yapilmigtir. Kanun’un 7.
maddesine “tebligata elverigli bir elektronik adres vere-
rek bu adrese tebligat yapilmasini isteyen kisilere elekt-
ronik yolla tebligat yapilabilecegi” fikrasi eklenmistir.
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In the preamble of the draft Regulation of Electronic
Notification:

“In recent years, the significant developments in the
fields of informatics and technology as well as the in-
novations emerged as a result of these developments
spread to all the fields of life. In order to be able to fulfill
the functions of laws and secondary legislation entirely,
itisnecessary tobe able to respond to the conditions and
needs of the day, parallel to economic, social and tech-
nological developments. In this context, it was made
several regulations related to technology either in our
country and aimed to put opportunities and affordances
served by information technologies into effect within
many practice areas. Electronic communication is a
faster and lower cost method rather than the classic
methods.”*

Bu Kanuni diizenlemeye uygun olarak c¢ikarilan Elekt-
ronik Tebligat Yonetmeligi Taslagi Genel Gerekce’ su
sekilde aciklanmaktadir:

“Son yillarda teknoloji ve bilisim alaninda yaganan
6nemli gelismeler ve bu gelismeler sonucu ortaya ¢ikan
yenilikler hayatin tiim alanina yayilmigtir. Kanunla-
rin ve buna bagh olarak diizenlenmesi gereken ikincil
mevzuatin iglevini tam anlamiyla yerine getirebilmesi
icin giiniin sartlarina ve ihtiyaclarina cevap verebilmesi,
ekonomik, sosyal ve teknolojik gelismelerle paralellik
tasimas1 gerekmektedir. Bu baglamda, Ulkemizde de
cesitli diizenlemeler yapilmis ve bir¢ok konuda bilisim
teknolojilerinin sundugu imkanlar ve kolayliklar uygu-
lamaya konulmaya calisilmigtir. Zira elektronik iletigim,
klasik yontemlere gore ¢ok daha siiratli ve az maliyetli
bir iletigim yoludur.” *
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As it is understood from the preamble, the main ob-
jective of the legal regulation is to apply the method of
conveying a secure notification in a short time and at a
lesser cost. The notion of E-Notification, which was in-
troduced as a solution to the problem of transportation
of notifications, carried into effect January 1, 2016.

lil. THE PRINCIPALS OF E-NOTIFICATION
SYSTEM

Firstly, it is need to be emphasized that e-notification
is not different than the other variation of notifications
regarding the purpose of notification. Because, the func-
tions of transmitting, informing and certifying that are
indicated in doctrine are also valid the e-notification.®
Each natural and legal persons who has a electronical
notification address may use this system. However, the
use of e-notifications has become compulsory for par-
ticular types of companies. According to Article 7/a of
Notice Law, it is obligatory to electronically notify the
join-stock companies, limited companies and the lim-
ited partnership companies divided into shares. It is not
possible for these companies included in the electronic
notification system to leave the system unless it is inevi-
table under certain circumstances. The death or absence
of a person and, for legal persons, deletion of legal entity
from trade register, type changes and mergers may con-
stitute examples for these certain circumstances.® In
Tax Procedure Law, it is indicated that the join-stock
companies, limited liability companies and the limited
partnership companies divided into shares shall be pe-
nalized in the event of disobeying mentioned obligation.

It is required for the income taxpayers who have to use
the E-Notification system to fill up the “E-Notification
Request Statement” electronically until the date of 1%
April 2016 and serve a request report to authority elec-
tronically by using Internet Tax Office. The income
taxpayers who use the system through Internet Tax Of-
fice or by applying in person to Tax Office shall obtain
an electronic notification address. It’s clearly legislated
that in the event of not giving a request report by the
mentioned companies which are not within the scope of
E-notification system those companies shall be penal-
ized with the punishment of special irregularity.

In case of not being able to conduct the transaction of
electronical notification due to an unavoidable situa-
tion, it is predicted to send the notification by the other
procedures which are provided by the law. Unlike the

Gerekeeden anlagildig: iizere hukuki diizenlemenin te-
mel amacy, kisa siirede ve daha az bir maliyetle giivenli
bir tebligat iletme usuliiniin uygulanmasidir. Tebligat-
larin ulagim sorununa c¢oziim olarak getirilmis olan
E-Tebligat uygulamasi 1 Ocak 2016’da hayata gecmistir.

lll. E-TEBLIGAT SISTEMININ ESASLARI

Oncelikle e-Tebligatin diger tebligat tiirlerinden amac
olarak farkli olmadigini vurgulamak gerekir. Zira dokt-
rinde belirtilen teslim, bilgilendirme ve belgelendirme
fonksiyonlari, elektronik tebligat bakimindan da gecer-
lidir.® Bu sistemden, elektronik tebligat adresi alan tiim
gercek ve tiizel kisiler yararlanabilir. Bununla birlikte,
belirli sirket tiirleri icin e-tebligatin kullanilmasi zorun-
lu kilinmagtir. Tebligat Kanunu’'nun 7/a maddesine gére
anonim, limited ve sermayesi paylara b6liinmiis koman-
dit sirketlere elektronik yolla tebligat yapilmasi zorun-
ludur. Elektronik tebligat sistemine dahil olan bu sirket-
lerin zorunlu olmadikea sistemden c¢ikmalar: miimkiin
degildir. Bu zorunluluk halleri 6liim, gaiplik, tiizel ki-
sililerde ticaret sicil silinmesi gibi ve nevi degisikligi ve
birlesme halleri gibi durumlar olarak bilinmektedir.®
Bahse konu bu zorunluluga uymayan anonim, limited ve
sermayesi paylara boliinmiis komandit sirketlere ceza
uygulanacagi Vergi Usul Kanunu’nda belirtilmistir.

Elektronik tebligat sistemini kullanmak zorunda olan
gelir vergisi miikelleflerinin 01.04.2016 tarihine kadar
“Elektronik Tebligat Talep Bildirimi®ni elektronik or-
tamda doldurmalari ve internet vergi dairesini kullana-
rak elektronik bildirimde bulunmalar1 gerekmektedir.
Internet vergi dairesini kullanarak elektronik ortamda
veya vergi dairesine bizzat bagvurarak sistemi kullana-
cak olan gelir vergisi miikellefleri, elektronik tebligat
adresi edinmis olacaklardir. E-Tebligat sistemine dahil
olmayan bahse konu sirketler bildirimde bulunmazlar
ise Vergi Usul Kanunu'nun miikerrer 355. maddesi uya-
rinca 6zel usulsiizliik cezasi ile cezalandiracag: acgikca
belirtilmisgtir.

Elektronik yolla tebligatin zorunlu bir sebeple yapi-
lamamasi halinde Kanunda belirtilen diger usullerle
tebligat yapilmasi 6ngoriilmiistiir. Diger tebligat usulle-
rinden farkl olarak Tebligat Kanunu'na gore elektronik
yolla iletilen tebligat, muhatabin elektronik adresine
ulagtig1 tarihi izleyen besinci giiniin sonunda yapilmig
say1lir. Tebligat okunmamig dahi olsa besinci giiniin so-
nunda okunmus olacag1 varsayilacaktir.
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other procedures, pursuant to Notification Law, the no-
tification transmitted by the E-Notification is deemed to
be received at the end of the fifth day following the date
of transmission to addressee’s electronic address. At the
end of the fifth day, the notification will be regarded as
read even if it is not read.

In Article 7/a of the Notice Law, it is stated that only the
electronic addresses which are convenient for notifi-
cation shall be taken as a basis for the notification. Be-
cause, an address which its origin is not in Turkey and is
uncontrollable may cause many drawbacks.

As well as applying to administration of post offices
within standard notification, in order to check whether
the notification is received or the date and so forth, E-
notification should be controllable and dependable in
this manner. In this context, it is accepted the rule of
sending E-Notification through a local and official elec-
tronical address being taken as a basis.

The application of E-Notification brings many advan-
tages and eases in several aspects. In this regard, firstly
it needs to be referred to its benefits upon information
security. Under favour of this application, it is prevented
the transmitted document and its context to be changed
by others and provided to protect personal data of the
recipient of notification.

Another benefit of the system is allowing not to any dis-
putes in terms of evincing. Because, in the database of
E-notification system, it can be displayed the date of no-
tification transmitting, which authority sent the notifi-
cation, who the receiver is, what the notification is and its
annexes consist of. It is necessary to underline that these
benefits of E-Notification expected may be obtained only
ifitis ensured that the cyber security at sufficient level is
provided. It is not possible to mention of these benefits
for such a network of having security risks.”

A. The Regulation of Electronic Notification

In 2013, by entering into force of the Regulation of Elec-
tronic Notification (“REN”), the e-notification can be
made through the PTT by jurisdictions, public institu-
tions with general budget, special budgeted institutions,
regulatory and supervisory authorities, social security
institutions and provincial private administrations, mu-
nicipal administrations, local authorities, bar associa-
tions as well as notaries. In the scope of the practice of

Tebligat Kanunu md.7/a da herhangi bir elektronik ad-
resin degil, ancak “tebligata elverigli” elektronik adresin
tebligat icin esas alinacagi ifade edilmistir. Zira, merkezi
Tiirkiye’de olmayan ve kontrol edilemeyen, denetlene-
meyen bir elektronik adres bir¢ok sakinca dogurabil-
mektedir.

Normal tebligatta, tebligatin ulasip ulagmadig: veya
tarihi ve benzeri hususlar1 kontrol etmek bakimin-
dan posta idaresinden sorulabilmesinde oldugu gibi,
e-Tebligatin da benzer sekilde kontrol edilebilir ve gii-
venilir olmasi gerekir. Bu ¢ercevede, merkezi ve resmi
bir elektronik adresin esas alinarak, e-Tebligatin yapil-
mas1 kurali kabul edilmistir.

E-Tebligat uygulamasi, pek cok acidan fayda ve ko-
laylik getirmektedir. Bu baglamda 6ncelikle, bilgi gii-
venligi bakimindan faydalarina deginmek gerekir. Bu
uygulama sayesinde, iletilen belge iceriginin bagkalar:
tarafindan degistirilmesi engellenmekte ve tebligatin
muhatabi olan kisinin kisisel verisinin korunmas: sag-
lanmaktadir.

Sistemin diger bir faydasi ise, delillendirme bakimin-
dan herhangi bir ihtilafa yer birakmiyor olusudur. Zira
elektronik tebligat sisteminde bulunan veri tabanin-
da, tebligatin ne zaman yapildigl, gonderen kurumun
ve alicinin kimler oldugu, génderilen tebligatin ve ek-
lerinin nelerden olustugu goriintiilenebilmektedir.
E-Tebligattan beklenen bu faydalarin, ancak ve ancak
teknik olarak yeterli diizeyde siber giivenligin saglan-
masiyla elde edilebileceginin altini ¢cizmek gerekir. Si-
ber giivenlik risklerinin var oldugu bir agda bu faydalar-
dan s6z etmek miimkiin olmayacaktir. ’

A. Elektronik Tebligat Yonetmeligi

2013 tarihinde Elektronik Tebligat Yonetmeligi'nin
(“ETY”) yiiriirliige girmesiyle birlikte yargi mercileri,
genel biitce kapsamindaki kamu idareleri, 6zel biitce-
li idareler, diizenleyici ve denetleyici kurumlar, sos-
yal giivenlik kurumlar ile il 6zel idareleri, belediyeler,
koy hitkmi sahsiyetleri, barolar ve noterler tarafindan
PTT vasitasiyla e-Tebligat yapilmasinin 6nii acilmigtir.
Yonetmeligin uygulanmasinda, madde 4’te belirtilen
ilkeler goz oniinde bulundurulurmustur. Bu ilkeler
arasinda, bilgi giivenliginin saglanmasi, kisisel verile-
rin korunmasy, birlikte caligabilirlik, hizmet kalitesinin
saglanmasi ve uluslararasi standartlarinin saglanmasi
yer almaktadir.®
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the Regulation, it is considered the principals under the
Article 4. Within these principals, there are obtaining the
data security, protection of the personal data, interoper-
ability, providing the quality of service and meeting with
the international qualifications.?

In courts, judicial services are conducted within elec-
tronical environment. In conducting of these services,
National Judiciary Informatics System (“NJIS”) is used
and notifications are drafted by this system. In the 2015,
the infrastructure of NJIS has been completed, applica-
tion of E-Notification has been carried into practice and
it is still proceeded to service.

Another regulation that provides vital rules relevant to
electronical notification is the Regulation of Procedures
and Principals of Registered Electronical Mail System. This
regulation is stipulated in order to regulate procedures and
principals relevant to operation of registered electronical
mail system within its legal and technical aspects.

Adliyelerde adalet hizmetleri elektronik ortamda yiirii-
tiilmektedir. Bu hizmetlerinin uygulanmasinda Ulusal
Yargi Ag1 Projesi (“UYAP”) kullanilmasiyla birlikte, teb-
ligatlar da bu bilisim sistemi iizerinden hazirlanmak-
tadir. 2015 itibariyle UYAP alt yapis1 tamamlanarak
E-Tebligat uygulamasina gecilmis ve hizmete devam
edilmigtir.

Elektronik tebligat ile ilgili 5nemli hiikiimlere yer veren
bir diger diizenleme ise, Kayith Elektronik Posta Siste-
mine Iligkin Usul ve Esaslar Hakkinda Yénetmelik'tir.
S6z konusu yonetmelik, kayith elektronik posta siste-
minin hukuki ve teknik yonleri ile isleyisine iliskin usul
ve esaslar1 diizenlemek amaciyla 01/07/2012 tarihinde
yiiriirliige girmigtir.
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B. Obtaining E-Notification Address

In Article 1 of Notice Law, the authorities that are quali-
fied to make notification are stated in specific:

“All the notifications, including the electronic ones, that
are made by judicial authorities, general budgeted pub-
lic administrations subject to statement numbered (I)
annexed to dated 10thDecember of 2003 Public Finance
Management and Control Law numbered 5018, special
budgeted administrations subject to statement numbered
(1D, regulatory and supervisory authorities subject to
statement numbered (III), social security institutions
and foundational higher education institutions subject
to statement numbered (IV), provincial private adminis-
trations, municipality administrations, local borough au-
thorities and bar associations and notaries, shall be made
under the regulations of this Law and via General Directo-
rate of Turkish Post and its public officials.”

B. E-Tebligat Adresi Edinme

Tebligat Kanun’u md.1 de tebligat yapmaya yetkili mer-
ciler sinirhl sayida belirtilmigtir:

“Kazai merciler, 10/12/2003 tarihli ve 5018 sayili Kamu
Mali Yonetimi ve Kontrol Kanununa ekli (I) sayili cetvel-
deyer alan genel biitce kapsamindaki kamu idareleri, (I)
sayuli cetvelde yer alan ézel biitceli idareler, (IID sayili
cetvelde yer alan diizenleyici ve denetleyici kurumlar, (IV)
sayili cetvelde yer alan sosyal gtivenlik kurumlar ile va-
kif ytiksekogretim kurumlary, il 6zel idareleri, belediyeler,
kéy hiikmi sahsiyetlert, barolar ve noterler tarafindan ya-
pilacak elektronik ortam da dahil tiim tebligat, bu Kanun
hiikiimlerine gére Posta ve Telgraf Tegkilati Genel Mii-
diirliigii veya memur vasitasiyla yapilir.”

S6z konusu maddede belirtilen tebligat cikarmaya
yetkisi olan merciler, elektronik tebligat adresi almak
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The authorities mentioned should apply to PTT which
is relevant administration in order to obtain an elec-
tronic notification address. Within the application, it
should be indicated that the address of electronical no-
tification shall be used by which agent or personnel.® It
is compulsory for the authority that issues the notifica-
tion, to have a central information system. On the other
hand, it is predicted that the authority may conduct its
transactions within electronical environment and upon
request, be used of one particular electronical notifica-
tion address for its all units.

The addressee who shall benefit from electronical noti-
fication service should obtain a registered electronical
mail address that is appropriate for electronical noti-
fication. At this point, the addressees who are natural
persons shall apply to the service providers in order to
obtain an electronical notification address. By the defi-
nition of the service provider within the Regulation of
Electronical Notification, it is meant the registered
electronic mail provider. General Directorate of Turk-
ish Post Inc., TNB Provision of Registered Electronic
Mail Service and Trade Inc., TURKKEP Provision of
Registered Electronic Mail Service and Trade Inc., IN-
TERTECH Provision of Information Processing and
Marketing Trade Inc., KEPKUR Software Informatics
and Registered Electronic Mail Industry and Trade Inc.,
Micro Software House of Software Services Computer
Industry and Trade Inc., F.I.T. Services of Data Process-
ing Industry and Trade Inc. are the registered service
providers which are able to be obtained electronical
mail from.

The electronic notification of addressees and changes
within these are kept on the list of electronical notifica-
tion service users in a way that synchronized with their
Turkish republic identification and central registration
system numbers. With the integration to be performed
between service providers’ systems, this list is open to
access by service providers and the authorities that issue
notifications. It is dependent on their assent to be pre-
sented in this list for those who benefit from electronic
notification on demand.

If it is presented an another electronical address by the
addressee who shall receive the notification in order to
be notified, it shall be sent and information message to
this address as soon as the notification is sent. After-
wards, in the event that a phone number presented by
the addressee which is able to receive sms, it shall also be

amaciyla ilgili idare olan PTT’ye bagvurmalidir. Yapilan
bagvuruda, elektronik tebligat adresinin hangi birim ve
personel tarafindan kullanilacaginin belirtilmesi gerek-
mektedir.® Tebligat: cikaran merciin merkezi yapida bir
bilisim sistemine sahip olmas1 gerekmektedir. Bunun
yan sira, islemlerini elektronik ortamda yapmasi ve
talep halinde, mereci biinyesinde bulunan tiim birimler
icin tek bir elektronik tebligat adresi kullanilmas1 uygun
gorilmiistiir.

Elektronik tebligat hizmetinden yararlanacak muhatap,
elektronik tebligata elverisli kayith elektronik posta ad-
resi edinir. Bu noktada gercek kisi olan muhataplar, gii-
venli elektronik imza vasitasiyla elektronik tebligat ad-
resialmakicin hizmet saglayicilara bagvuru yapabilirler.
Hizmet saglayici, Elektronik Tebligat Yonetmeligi'ndeki
tanimu ile kayith elektronik posta hizmet saglayicisini
ifade eder. Posta ve Telgraf Tegkilat1 A.S. , TNB Kayith
Elektronik Posta Hizmet Saglayicilif1 ve Ticaret A.S. ,
TURKKEP Kayith Elektronik Posta Hizmet Saglayicili-
g1 ve Ticaret A.S., INTERTECH Bilgi Islem ve Pazarla-
ma Ticaret A.S. , KEPKUR Yazilim Bilisim Kayith Elekt-
ronik Posta Hizmetleri Sanayi Ve Ticaret A.S.Mikro
Yazilim evi Yazilim Hizmetleri Bilgisayar Sanayi ve Ti-
caret A.S.,, FLT. Bilgi Islem Sistemleri Servisleri Sanayi
ye Ticaret A.S., kayith elektronik posta temin edilebilen
hizmet saglayicilardir.

Muhataplara ait elektronik tebligat adresleri ve bu ad-
reslere iligkin degisiklikler, Tiirkiye Cumhuriyeti kimlik
numarasi veya MERSIS numarasiyla elestirilmis sekil-
de elektronik tebligat hizmeti alanlar listesinde tutulur.
Bu liste, hizmet saglayicilar arasinda gerceklestirilecek
entegrasyon kapsaminda, tebligat cikarmaya yetkili
mercilerin ve tiim hizmet saglayicilarin erigsimine acik
bir sekilde diizenlenir. Elektronik tebligat hizmetinden
istege bagli olarak yararlananlarin, bu listede yer alma-
lar1 muvafakatlerine baghdir.

Tebligat1 alacak olan muhatap tarafindan hizmet sagla-
yiciya iletisim icin diger bir elektronik posta adresi bil-
dirilmigse, elektronik tebligatin ulasti§1 anda bu adrese,
bilgilendirme mesaj1 gonderilir. Sonrasinda muhatap
tarafindan hizmet saglayiciya iletisim icin kisa mesaj
alma 6zelligi olan telefon numaras: bildirilmigse, talep
halinde ve iicreti muhataba ait olmak iizere bu tele-
fon numarasina hizmet saglayici tarafindan elektronik
tebligat bilgilendirme mesaji gonderilir. Yonetmelikte
belirtildigi iizere herhangi bir nedenle yapilamamisg ol-
masl tebligat siiresini ve gecerliligini etkilemedigi gibi,
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sentan information message about relevant electronical
notification to this number at its own expense. As stated
in the Regulation, not receiving the message shall not
affect the duration or validity of notification and there
shall not be any liability of the provider except the re-
paying information fee to the addressee according to
second paragraph.!

C. The Transaction of Notification to Abroad

The principals of notification to abroad are provided in
bilateral or/and multilateral conventions or the princi-
pals of international judicial assistance and Notification
Law.

Transmitting the notification legally and in a short dura-
tion is of vital importance within the principal of fair trial.
The fundamental cause of not being able to make notifi-
cation to abroad in a short span of time is not obtaining
information sufficiently about international agreements.

The right to claim and defense is one of the key stones of
the right to fair trial. Therefore it is important that the
transaction of notification is legitimate for the justice.
If the addressees are informed about the hearings and
execution proceedings against themselves by those no-
tifications, their right to claim and defense shall not be
violated. As a result of that the right of due process is of
the fundamental human rights, it is critical to approach
to this subject not only within the Republic of Turkey, but
also for the other countries.

From the point of notification transmitting with over-
seas, Turkey is a party to Convention 0f 1954 on Civil Pro-
cedure and Convention of 1954 on the Service abroad of
Judicial and Extrajudicial Documents in Civil and Com-
mercial Matters.

There are 32 conventions of judicial assistance that made
between Turkey and Germany, Albania, Austria, Azer-
baijan, Bulgaria, Algeria, Czechoslovakia(The Czech Re-
public was joined by subrogation), The People’s Republic
of China, Morocco, Georgia, Croatia, India, Iraqi, Persia,
The UK, Switzerland, Italy, Kazakhstan, Turkish Repub-
lic of Northern Cyprus, Koweit, Hungary, Macedonia,
Egypt, Moldova, Uzbekistan, Pakistan, Poland, Romania,
Tajikistan, Tunisia, Jordan, Yugoslavia (Serbia, Monte-
negro, Croatia and Slovenia were joined by subrogation.)
which are currently in force. However, due to the fact
that the notifications to overseas is not carried into elec-

hizmet saglayicinin da ikinci fikra geregince muhatap-
tan alacag iicretin iadesi herhangi bir sorumlulugunu
dogurmayacaktir.’®

C. Yurtdisina Tebligat islemleri

Yurtdisina tebligatin esaslari, ikili anlagma ve/veya ¢ok
tarafl sozlesmeler, uluslararasi adli yardimlagma kural-
lar1ile Tebligat Kanunu ve ilgili tebligattir.

Uluslararasi tebligatin hukuka uygun ve kisa zamanda
yapilmas, adil yargilanma bakimindan énem tagimak-
tadir. Yurt digina yapilan tebligatlarin kisa siirede yapi-
lamamasindaki esas neden, uluslararasi sézlesme hii-
kiimleri hakkinda yeterli bilgi edinilememesidir.

Hukuki dinlenilme hakki, adil yargilanma ilkesinin te-
mel taglarindan biridir. Bu sebeple yapilacak tebligatin
hukuka uygun olmasi adalet i¢cin 6nem arz etmektedir.
Mubhataplar yapilan tebligatlar ile kendilerine acilan
dava ve takiplerden zamaninda haberdar edildigi tak-
dirde bu kisilerin hukuki dinlenilme hakki ihlal edil-
meyecektir. S6z konusu adil yargilanma hakkinin temel
insan haklarindan olmasi sebebi ile yalnizca Tiirkiye
Cumbhuriyet’i icin degil diger {iilkeler icin de ele almak
O6nem arz etmektedir.

Yurtdis1 ile tebligat bakimindan Tiirkiye 1954 tarihli
Hukuk Usuliine Dair Sézlesme ile 1965 tarihli Hukuki ve
Ticari Konularda Adli ve Gayri Adli Belgelerin Yabanci
Memleketlerde Tebligine Dair Sézlesmeye taraf bulun-
maktadir.

Tiirkiye’nin diger iilkelerle akdettigi halen yiiriirliikte
bulunan ve Tiirkiye ile Almanya, Arnavutluk, Avus-
turya, Azerbaycan, Bulgaristan, Cezayir, Cekoslovakya
(Cek Cumbhuriyeti halefiyet yolu ile katilmigtir), Cin
Halk Cumbhuriyeti, Fas, Giircistan, Hirvatistan, Hin-
distan, Irak, ingiltere, Iran, Isvig:re, italya, Kazakistan,
Kuzey Kibris Tiirk Cumhuriyeti, Kuveyt, Macaristan,
Makedonya, Misir, Moldova, Ozbekistan, Pakistan, Po-
lonya, Romanya, Tacikistan, Tunus, Urdiin, Yugoslavya
(Sirbistan ve Karadag, Hirvatistan ve Slovenya halefiyet
yolu ile katilmigtir) arasinda yapilmis olan toplam 32
adli yardimlagma sézlesmesi mevcuttur. Fakat yurt di-
sina yapilan tebligat islemlerinde heniiz elektronik or-
tama gecilmediginden, tebligat islemleri olduk¢a uzun
siirelerde gerceklestirilmekte ve bu durum yukarida da
deginildigi gibi adil yargilanma hakki, hukuki dinlenil-
me hakki gibi yargilamanin temel ilkelerinin uygulana-
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tronical environment, the transactions of notification are
conducted in long spans of time, accordingly as indicated
above this situation causes a difficulty in the practicality
of the rights such as; fair trial and due process. On the pur-
pose of preventing such kinds of issues, it needs to be pro-
vided some additional clauses within international agree-
ments that shall lead up to transmitting notifications to
abroad by electronical way. Hereinafter, itis discussed the
vital issues that is needed to be discoursed relevant to this
aspect of relationship between our country and four sig-
nificant countries which we frequently trade with.

The United States of America

Within this matter, there are not any bilateral agree-

bilirligini zora sokmaktadir. Bu gibi sikintilarin éniine
gecilmesi amaciyla uluslararasi anlagmalara yurt disi-
na elektronik yolla tebligat iletilmesinin 6niinii acacak
maddeler eklenmesi gerekmektedir. Asagida, siklikla
ticaret yapilan dort 6nemli {ilkeyle iilkemiz arasindaki
iligkinin bu boyutuna dair {izerinde durulmas: gerekli
goriilen hususlar ele alinmugtir.

Amerika

Amerika Birlegik Devletleri ile iilkemiz arasinda bu hu-
susta ikili anlagsma bulunmamaktadir. Amerika Birlegik
Devletleri, 1965 Lahey Tebligat Sozlesmesine taraf olup,
1954 tarihli Hukuk usuliine dair Lahey Sozlesmesi'ne
taraf degildir. Amerika Birlesik Devletleri, Lahey Ozel
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ments between our country and The United States of
America. Whereas The United States of America is a
party to Lahey Convention of 1965 on Notification, it is
not a party to Lahey Convention of 1954 on Civil Proce-
dure. With an announcement to Lahey Regular Cham-
ber of Private Law Conference in 15th of April 2004, The
United States of America announced that pursuant to
Clauses 2 to 6 of Lahey Convention of 1965, the notifi-
cation liability of Central Authority of United States of
America is assigned to a company named Process For-
warding International, and this implementation shall
remain for 5 years since the date of 01.06.2003. As Min-
istry of Justice in Turkey leads the way to the courts by
publishing the Notice on Procedures and Principals in
Notification and Rogatory Letter Services to Abroad in
Official Gazette at the beginning of each calendar year."

China

Between China and our Country, there is “The Conven-
tion of 1992 on Assistance Between Republic of Turkey
and The People’s Republic of China in Judicial, Com-
mercial and Criminal Matters” which is approved by
the Law numbered 4034, dated 27.09.1994 that was put
into effect by publishing on Official Gazette numbered
22109, dated 12.11.1994. China is a party to The Notifi-
cation Convention of 1965. The mentioned convention
is governing either in autonomous administrations of
Hon—Kong and Macau. Whereas China stated that La-
hey Convention of 1954 on Civil Procedure shall be gov-
erning only in autonomous administration of Macau.
According to Bilateral Convention, it should be attached
the translations that are drafted in language of country
which is requesting, and approved in English or lan-
guage of country which is receiver of notifications and
their annexes.'

Hukuk Konferansi Daimi Biirosuna yapmis oldu-
gu 15.04.2004 tarihli bildirimde, 1965 tarihli Lahey
Sozlesmesinin 2-6 maddeleri cercevesinde Amerika
Birlesik Devletleri Merkezi Otoritesinin tebligat ko-
nusundaki sorumlulugu Process Forwarding Internati-
onal adl sirkete devretmis oldugunu ve uygulamanin
01.06.2003 tarihinden itibaren bes yl siire ile devam
edecegini bildirmistir. Tiirkiye Cumhuriyeti Adalet Ba-
kanligi ise her takvim y1l1 baginda Resmi Gazete’de Yurt
Dis1 Tebligat ve Istinabe Taleplerinde Uyulmasi Gere-
ken Usul ve Esaslara Dair Teblig yayimlayarak mahke-
melere yol gostermektedir. ™

Cin

Cin ile iilkemiz arasinda 27.09.1994 giin ve 4034 say1-
I Kanunla onaylanan ve 12.11.1994 giin ve 22109 sayili
Resmi Gazete ’de yayimlanarak 12.11.1994 tarihinde yii-
riirliige giren, 1992 tarihli “Tiirkiye Cumhuriyeti ve Cin
Halk Cumbhuriyeti Arasinda Hukuki, Ticari ve Cezai Ko-
nularda Adli Yardimlagma Anlagmas1” mevecuttur. Cin,
1965 tarihli Tebligat Sozlesmesine de taraf bulunmak-
tadir. Bahse konu bu sézlesme, Hong-Kong ve Makau
6zerk idari bolgelerinde de gecerlidir. Cin, 1954 tarihli
Hukuk Usuliine Dair Lahey S6zlesmesinin ise, sadece
Makau dzerk bolgesinde gecerli olacagini beyan etmis-
tir. Ikili Anlagmaya gore, tebligat talepleri ve bunlarin
eklerine, talepte bulunan devletin dilinde yazilacak ve
talepte bulunulan devletin dilinde veya Ingilizce onayli
terciimesi eklenmelidir."

1Ejder Yilmaz, Hukuk Sozliigii, 7th Edition, Ankara
2002, p. 56.

2 Seyithan Deliduman, Tebligat Hukuku Bilgisi,
2nd Edition, Ankara, 2011, p.16.

3 Supreme Court Assembly of Civil Chambers, dated
0712.2015, numbered 2015/11883 E., 2015/23380 K.
4 The General Preamble of the Draught Regulation of
Electronical Notification www.kgm.adalet.gov.tr
(Last Access: 24.05.2012)

5 Asaf Varol/lhsan Bastiirk, Hukuki ve Teknik
Boyutuyla Elektronik Tebligat ile Kayith Elektronik

Posta Sistemi, The Journal of Ankara Bar Association,
Number: 2015/1p. 263-277

Ayse Ece Acar, Elektronik Tebligat, The Journal of
istanbul University Faculty of Law, Number: 2016/1,
Volume:74, p. 159-174

6 The General Communique on Electronical
Notification System, Ministery of Customs and Trade,
Number:30312, D. 25th January of 2018, Article 6.

7 Elvin Evrim Dalkili, Elektronik Tebligatin Idari
islemler Bakimindan Degerlendirmesi, The Journal of
Hacettepe University Faculty of Law, Number:2014/1,

Volume:4, p. 107-123

8 The Regulation of Electronical Notification, Article.6.
9 https;//basvuru.hs01.kep.tr/online/giris/ton_basvuru
(Last Access: 14.02.2018)

10 The Regulation of Electronical Notification,
Article.6.

11Ibrahim Gatalkaya, Tebligat Hukuku, 1st Edition,
Ankara 2018, s. 271.

12 Catalkaya, p. 278.

13 Catalkaya, p. 282-283.

14 Catalkaya, p. 289.
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The UK

Between UK and our country, there is “The Convention
0f 1931 Action in Forma Pauperis” which was approved
by the Law dated 28.06.1932, numbered 2045 that was
put into effect by publishing on Official Gazette num-
bered 2142, dated 05.07.1932. According to this con-
vention, there shall be written of the names and titles
of parties which are requester as well as the name, title
and address of notification addressee on the notification
requests. The requisition shall be drafted in official lan-
guage of the receiver country or approved translations in
thislanguage shall be attached. According to Lahey Con-
vention of 1965 on Notification that is currently princi-
ple in practice, the document of notification should be
drafted pursuant to form numbered 184, as two groups
in both Turkish and English.”®

Kuwait

Between Kuwait and our country, there is “The Conven-
tion of 1990 on Assistance Between Republic of Turkey
and State of Kuwait in Special Judicial, Commercial and
Criminal Law Matters” which was approved by the Law
dated 04.04.2000, numbered 4557 that was put into ef-
fect by publishing on Official Gazette numbered 24064,
dated 30.05.2000. Pursuant to this bilateral convention,
requests of notification shall be drafted in the official
language of requester, it shall be attached the transla-
tions in the language of receiver state and all the docu-
ments shall be in duplicate. In the event that the docu-
ments are in the receiver state’s own official language
or there are attached translations in its own language,
the receiver state shall send the notification according
to its own laws. Otherwise, the request and documents
annexed to this shall contain the signature as well as seal
of the requester chair, and it shall not be subjected to ap-

Ingiltere

Ingiltere ile {ilkemiz arasinda 28.06.1932 tarih ve 2045
say1l1 Kanunla onaylanmis ve 05.07.1932 giin ve 2142 sa-
yil1 Resmi Gazete ‘de yayimlanarak 13.07.1933 tarihinde
yuriirliige giren, 1931 tarihli “Miin’kit Miizahereti Ad-
liye Mukavelenamesi” mevcuttur. Bu anlagmaya gore,
teblig talebinde taraflarin isim ve sifatlarin teblig mu-
hatabinin isim, sifat ve adresi yazilmalidir. Talepname,
talep edilen devletin dilinde diizenlenecek veya bu dil-
de onayl terciimeleri eklenecektir. Halen uygulamaya
esas olan 1965 tarihli Lahey Tebligat S6zlesmesi'ne gore,
tebligat evraki 184 numarali forma baglh olarak Tiirkce
ve Ingilizce olmak iizere iki takim olarak diizenlenme-
lidir."®

Kuveyt

Kuveyt ile iilkemiz arasinda 04.04.2000 giin ve 4557 sa-
yil1 Kanunla onaylanan ve 30.05.2000 giin ve 24064 sa-
yil1 Resmi Gazete ‘de yayimlanarak 02.09.2000 tarihin-
de yiiriirliige giren 1990 tarihli “Tiirkiye Cumhuriyetiile
Kuveyt Devleti Arasinda Hususi Hukuk, Ticaret ve Ceza
Hukuku Konularinda Hukuki ve Adli Isbirligi Anlagma-
s1” meveuttur. Ikili anlagmaya gore, tebligat talepleri ve
buna ekli belgeler talep eden taraf devletin dilinde dii-
zenlenmesi, bunlara talep edilen taraf devletin dilinde
yapilmis terclimeleri eklenmesi ve biitiin belgelerin iki
niisha olarak olmasi gerekmektedir. Talep edilen taraf
devlet, belgelerin kendi dilinde olmasi veya kendi dilin-
de onayl terctimelerinin eklenmis olmasi halinde tebli-
gat1 kendi kanunlarina gore yapacaktir. Aksi halde teb-
ligat ve buna ekli belgeler talep eden makamin imza ve
mithriinii tagiyacak ve tasdik veya benzeri usule tabi tu-
tulmayacaktir. Halen uygulamaya esas olan 1965 tarihli
Lahey Tebligat1 Sozlesmesine gore, tebligat evrakinin,
184 numarali forma bagh olarak Tiirkce ve Arapca ter-

1Ejder Yilmaz, Hukuk Sozliigi, 7. Bask,

Ankara 2002, s. 56.

2 Seyithan Deliduman, Tebligat Hukuku Bilgisi,

2. Basl, Ankara, 2011, s.16.

3 Yargitay HGK, 07.12.2015T., 2015/11883 E. ve
2015/23380 K. sayili ilam.

4 Elektronik Tebligat Yonetmeligi Taslagi Genel Gerekce
bkz www.kgm.adalet.gov.tr (Erisim Tarihi: 24.05.2012)
5 Asaf Varol/lhsan Bastiirk, Hukuki ve Teknik
Boyutuyla Elektronik Tebligat ile Kayith Elektronik Posta
Sistemi, Ankara Barosu Dergisi, say: 2015/1s. 263-277

cilt:74, s.169-174

cilt:4,s.107-123

Ocak 2013, m. 6.

Ayse Ece Acar, Elektronik Tebligat, Istanbul
Universitesi Hukuk Fakiiltesi Mecmuasl, sayi: 2016/1,

6 Elektronik Tebligat Sistemi Genel Tebligi, Giimrik ve
Ticaret Bakanlig), sayi:30312, T. 25 Ocak 2018, m.6.

7 Elvin Evrim Dalkilic, Elektronik Tebligatin Idari
islemler Bakimindan Degerlendirmesi, Hacettepe
Universitesi Hukuk Fakilltesi Dergisi, sayi:2014/1,

9 https;//basvuru.hs01.kep.tr/online/giris/ton_basvuru
(Erisim Tarihi: 14.02.2018)

10 Elektronik Tebligat Yonetmeligi, m.6.

11Ibrahim Catalkaya, Tebligat Hukuku, 1. Basl,
Ankara 2018, s. 271.

12 Catalkaya, s. 278.

13 Catalkaya, s. 282-283.

14 Gatalkaya, s. 289.

8 Elektronik Tebligat Yénetmeligi, sayr: 28533, T. 19
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proval or any procedure in manner in such. According
to Lahey Convention of 1965 on Notification that is cur-
rently principle in practice, the document of notifica-
tion should be drafted pursuant to form numbered 184,
as two groups in both Turkish and Arabic.

IV. CONCLUSION

As it is seen, with e-notification system which is the one
of conveniences that developing technology provides
to legal world, it is aimed both to achieve integration
on public institutions and expedite the services. In this
context, it is started to being used the electronical noti-
fication system within the regulations provided by gov-
ernment. At this point, the matter should be indicated
that is making this application which is recently become
prevalent to be uniform and within this scope, it is nec-
essary to be syncing up the current regulations as much
as possible. On the other hand, when it is considered the
fact that services to the abroad takes a long span of time
and this issue decreases the operability of law, the provi-
sions related to the electronic communication, provid-
ing sufficient security level, must also be added.to con-
ventions between Turkey and the other countries.
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climeleri olmak {izere iki takim geklinde diizenlenmesi
gerekmektedir.*

IV.SONUC

Goriildiigii lizere gelisen teknolojinin hukuk diinyasi-
na sagladig1 kolayliklardan biri olan e-tebligat ile kamu
kurumlar1 arasinda entegrasyon saglanmasi ve sunu-
lan hizmetlerin hizlandirilmas1 amaclanmaktadir. Bu
kapsamda devlet tarafindan yapilan diizenlemelerde
elektronik tebligat sistemi kullanmilmaya baglanmistir.
Bu noktada belirtilmesi gereken husus yeni yeni yaygin-
lagmaya baglayan bu uygulamanin yeknesak hale getiril-
mesi ve bu kapsamda, yapilan hukuki diizenlemelerin
miimkiin oldugunca birbiriyle uyumlu hale getirilmesi
gerektigidir. Diger taraftan yurt digina tebligat islem-
leri ¢cok uzun zaman aldig1 ve bu durumun hukukun is-
lerligini azalttig1 hususlarn da géz 6niinde bulundurul-
dugunda, Tiirkiye ile diger iilkeler arasinda yapilacak
uluslararasi anlagsmalarda elektronik tebligata yonelik
maddelerin de eklenmesi, gerekli giivenlik diizeyinin
temin edilmesi koguluyla yerinde olacak bir uygulama
olacaktir. B
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