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ABSTRACT

Considering that international investments
present great importance for the countries to-
day, the economic and commercial importance
of the money markets and the capital markets
requires protection for the actors of the capi-
tal markets, the shareholders and even the
third persons who have legal and commercial
relations with them. The supervision authority
which must be carried out to ensure smooth
and safe operation of the important markets
belongs to the state. But also there are differ-
ent limits of liability in terms of transparency,
dividend, ban on transmission of hidden prof-
its and companies that gain their own shares.
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OZET

Uluslararas! yatirmlarin  gintimtizde Glkeler
icin blytk 6nem arz ettigi gbz 6ninde tutul-
dugunda, para piyasalari ile birlikte finansal
piyasalari teskil eden sermaye piyasalarinin da
ekonomik ve ticari acidan tasidigi dnem, ser-
maye piyasasinin aktorleri olan yatirimcilarin,
hissedarlarin ve hatta onlarla hukuki ve ticari
iliski icinde olan tctncu kisilerin korunmasini
zorunlu kilmaktadir. Ulke kalkinmasi ve istikrart
acisindan kritik 6neme sahip piyasalarin dz-
glin ve guvenli isleyebilmesi icin yUrttilimesi
gereken denetim ve gbzetim gorevi ile yetkisi,
Devlete aittir. Ancak kamunun aydinlatiimasi,
temettt dagitimi, ortlt kazanc aktarimi yasagi
ve sirketin kendi paylarini iktisabi bakimindan
farkli sorumluluk kistaslari s6z konusudur.

ANAHTAR KELIMELER: Sermaye piya-
sasl, temettl dagitimi, ortdlt kazanc aktarimi
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I. INTRODUCTION

EGULATIONS ON CAPITAL MARKETS ARE THE MOST
important parcels for the financing required
by the markets, and they aim to protect the
owners of savings, in other words investors
and shareholders, in the broader concept.

The purposes of the Capital Markets Law No. 6362
(“Law No0.6362”)" and the secondary legislation to be
issued by the Board of Capital Markets, are to ensure
that the capital market operates and develops in a reli-
able, transparent, efficient, stable, fair and competitive
environment and also to regulate and to supervise the
capital market for the protection of the rights and the
interests of investors.

The purposes of the capital market legislation and in-
stitutions are balancing the interests between compa-
nies and investors by offering their shares to the public
with the protection of the rights and interests of the in-
vestors, preventing market disruptions through the su-
pervision and regulation of the market, thereby ensur-
ing the provision of an effective market environment.

Capital market activities and capital market institu-
tions are included in the Law No. 6362 Secondary leg-
islation to be issued pursuant to the law of framework
law? is also applied with priority according to general
provisions. However, in cases where there is no provi-
sion in its law and secondary legislation, general provi-
sions apply.

In this article there will be regulations about the pro-
tection of the future shareholder within the scope of
the capital markets legislation and existing sharehold-
ers holding equity shares within the scope of capital
market legislation. Also, the responsibility that comes
out in case of violation of this regulation will be anoth-
er topic of this article. In this context, the main reasons
of the investor’s damage will be mentioned and the
measures to prevent the damage will be discussed in
general terms.

We will include the concept of investor together with
the concept of shareholder because at the open joint
stock companies the shareholder himself feels like “in-
vestor”®rather than being “partner”.

1. GiRIS

IYASALARIN iHTiYAC DUYDUGU FINANSMANIN TEMi-
ninde 6nemli mecralardan biri olan sermaye
piyasalarina iligkin regiilasyonlar genis cer-
cevede tasarruf sahiplerinin, diger bir deyisle
yatirimcilarin ve hissedarlarin korunmasini
amaclamaktadir.

Sermaye piyasasinin giivenilir, seffaf, etkin, istikrarl,
adil ve rekabetci bir ortamda igleyisinin ve gelismesinin
saglanmasi, yatirimecilarin hak ve menfaatlerinin ko-
runmasina yonelik olarak sermaye piyasasinin diizen-
lenmesi ve denetlenmesi, 6362 sayil1 Sermaye Piyasasi
Kanunu’nun (“6362 sayili Kanun”)' ve bu kanuna isti-
naden Sermaye Piyasalar1 Kurulu tarafindan ¢ikarilacak
ikincil mevzuatin amacim tegkil eder.

Yatirimeilarin hak ve menfaatlerinin korunmasi su-
retiyle; hisselerini halka arz ederek sermaye toplayan
sirketler ile yatirimcilar arasindaki menfaatleri den-
gelemek, piyasanin denetimi ve diizenlenmesi yoluyla
piyasa aksakliklarinin 6niine ge¢cmek, bu vesileyle etkin
piyasa ortaminin teminini saglamak, sermaye piyasasi
mevzuatinin ve kurumlarinin yegane amacidir.

Bu anlamda 6362 sayil1 Kanun'un kapsaminda sermaye
piyasasi faaliyetleri ve sermaye piyasas1 kurumlari yer
alir. Cerceve kanun niteligindeki® kanun uyarinca cika-
rilacak ikincil mevzuat da genel hiikiimlere gére once-
likli olarak uygulanmakta olup, ancak kanunda ve ikincil
mevzuatta hiikiim bulunmayan hallerde genel hitkiim-
ler uygulanir.

Bu calismada, sermaye piyasalar1 mevzuati kapsaminda
miistakbel hissedar durumundaki yatirimecinin ve ser-
maye araclarindan hisse senedini elinde bulunduran
mevcut hissedarlarin korunmasinailigkin diizenlemele-
re, bu diizenlemelere aykirilik durumunda aciga ¢ikacak
zarardan sorumlulugun mevzuat kapsaminda ne sekilde
diizenlendigine yer verilecektir. Bu kapsamda yatirimci-
nin zarar gormesine sebep olacak baglica hallerden bah-
sedilecek ve zararin 6nlenmesine iligkin 6nlemler genel
hatlariyla ele alinacaktir.

Halka acik anonim ortakliklarda, hisse senedi sahibinin
kendisini “ortak” olmaktan ziyade “yatirimei1” gibi his-
setmesi® nedeniyle, calismamizda hissedar kavramiyla
birlikte yatirimci kavramina da yer verecegiz.
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Il. OVERVIEW OF CAPITAL MARKET AND THE
SCOPE OF REGULATIONS

Capital markets by their nature have considerable im-
portance on the development, financial and economic
functioning of a country. Especially, the importance of
foreign investment has increased nowadays* as the bor-
ders are lifted and the capital movements are released to
a great extent. Money markets and capital markets that
constitute financial markets are the important point of
legal and administrative institutions that regulate fund
flows® between funders and funders in a country.

The Money markets are more often referred toasashort-
term fund supplies but capital markets are medium and
long-term funding channels where requests come to-
gether. For this reason, capital markets are medium and
long term markets; money markets are regarded as mar-
kets where short-term funding offers and requests met.
At the capital markets, capital needs will be met at less

|

Il. SERMAYE PiYASASINA VE MEVZUAT
KAPSAMINA GENEL BAKIS

Sermaye piyasalar1 mahiyeti itibariyle bir iilkenin kal-
kinmasinda, finansal ve ekonomik isleyisinde oldukca
biiyiik 6nem tagimaktadir. Ozellikle, sinirlarin kalkti-
g1 ve sermaye hareketlerinin oldukca genis capta ser-
bestlestigi, uluslararas1 yatirimlarin iilkeler icin biiyiik
Onem arz ettigi glinlimiizde* bu 6nem daha da artmak-
tadir. Para piyasalari ile birlikte finansal piyasalar: tegkil
eden sermaye piyasalary; “bir iilkede fon kullananlar ile
fon arz edenler arasindaki fon akimlarini diizenleyen
hukuki ve idari kurumlar, akimi saglayan arac ve gereg-
ler ile bunlar: diizenleyen hukuki ve idari kurallardan
olugsan doku”*nun 6nemli bir parcasini ifade etmektedir.

Para piyasalar1 daha ziyade kisa vadeli fon arzlarinin ve
taleplerinin kargilagtig1 piyasalar olarak ifade edilirken;
sermaye piyasalar1 orta ve uzun vadeli fon arz ve talebi-
nin bir araya geldigi mecralardir. Bu sebeple, sermaye
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cost than money markets through the sales of securities
with high circulation ability to account owners.® Capital
markets act as bridges while the medium and long-term
funds transferred from the account owners and institu-
tional investors to the real sectors.”

The supervision powers that must be carried out to
ensure the markets are functioning properly and safe-
ly. Markets are very important for country develop-
ment and security and they are supervised by the State
through the power that comes from the Constitution.
Article 167 of the Constitution states that ‘The State
shall take measures to provide promote the healthy and
orderly processes of money, credit, capital, goods and
services markets; it prevents the monopolization and
cartelization that will occur in the markets either as an
actual or with an agreement. According to this provi-
sion of the Constitution, the State establishes the neces-
sary legal and administrative structures for the control
of markets and establishes the necessary legislation. In
this regard, The Capital Market Law numbered 2499
was enacted for the first time. The capital market leg-
islation has gained a very dynamic structure with the
secondary legislation issued by the board together with
the authority given to the Capital Markets Board. Due
to the lack of regulations on capital markets in the old
Turkish Commercial Code, over time the capital mar-
ket legislation has become increasingly an independ-
ent legal field.® Turkish Commercial Code enforced on
the capital markets through The Commercial Code No.
6102 (which has the provisions for the publicly held
joint stock companies) entry into the force at the time
01.07.2012. Through the Capital Markets Law No.6362
which was enacted at the same year, the need for change
at the previous law because of the developments that
took place in the last few years responded. Also, with
the new Capital Markets Law, the coordination between
Turkish Commercial Code No0.6102 and the Capital
Market Law has been established.’

piyasalari orta ve uzun vadeli; para piyasalar: kisa vadeli
fon arz ve taleplerinin bulustugu piyasalar olarak deger-
lendirilir. Sermaye piyasalarinda ortaklik ve /veya alacak
hakki taniyan hisse senedi, tahvil ve katilma intifa sene-
di gibi tedaviil kabiliyeti yiiksek menkul kiymetlerin ta-
sarruf sahiplerine satilmasi suretiyle para piyasalarina
oranla daha az maliyetle sermaye ihtiyac1 kargilanmig
olur.® Sermaye piyasalari; orta ve uzun vadeli fonlarin,
tasarruf sahipleri ve kurumsal yatirimecilardan toplana-
rak reel sektore aktarilmasinda képrii gorevi goriirler.”

Ulke kalkinmasi ve istikrar1 acisindan kritik éneme
sahip piyasalarin diizgiin ve giivenli isleyebilmesi icin
yuriitiilmesi gereken denetim ve gozetim gorev ve yet-
kisi Anayasa ile Devlet’e verilmigtir. Anayasa’nin 167.
maddesi “Devlet, para, kredi, sermaye, mal ve hizmet
piyasalarinin saglikli ve diizenli islemelerini saglayici
ve gelistirici tedbirleri alir; Piyasalarda fiili veya anlas-
ma sonucu dogacak tekellesme ve kartellesmeyi 6nler.”
seklinde diizenlemeyi haizdir. Anayasa’nin bu hitkmiine
gore Devlet, piyasalarin denetimi i¢in gerekli hukuki ve
idari yapiy1 tesis eder, gerekli mevzuat: ihdas eder. Bu
cercevede ilk defa 1981 yilinda, 2499 sayili Sermaye Pi-
yasas1 Kanunu yiiriirliige konmustur. Sermaye piyasasi
mevzuatl, Sermaye Piyasalar1 Kuruluma verilen yetki
ile birlikte Kurul tarafindan cikarilan ikincil mevzuatla
olduke¢a dinamik bir yap1 kazanmusg, eski Tiirk Ticaret
Kanunu'nda sermaye piyasalarina iligkin diizenleme-
lerin de eksikligi sebebiyle; zaman icerisinde giderek
bagimsiz bir hukuk alam haline gelmeye baglamigtir.®
Halka acik anonim ortakliklara iligkin hiikiimler 6ngo-
ren 6102 sayili Tiirk Ticaret Kanununun 01.07.2012 ta-
rihinde yiiriirliige girmesi ile birlikte TTK da sermaye
piyasalarinda uygulama alam1 bulmugtur. Akabinde, ayni
yil iciresinde yiiriirliige 6362 sayili Sermaye Piyasasi
Kanunu ile eski kanun déneminde son birkag¢ y1lda mey-
dana gelen degisim ve gelismeler neticesinde Kanun’un
temel yapitaslarinda degisiklik yapilmasi ihtiyacina ce-
vap verilmis, yakin zamanda yiiriirlii§e giren 6102 sayili
Kanun hiikiimleri ile de paralellik saglanmigtir.’

1Published in the 0G dated 30.12.2012,
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The probability of infringement of investor in capital
markets can occur mostly in the time of gaining bill.
Because it is important for investors to share all kinds
of information and risk that may have an effect on the
investment decision. For this reason, the issue of capital
market instruments and the concept of prospectus must
be considered first.

lil. THE EXPORTS OF THE CAPITAL MARKETS
INSTRUMENTS AND THE CONCEPT OF
PROSPECTUS

The operation of putting the capital markets instru-
ments in to the markets by the people who try to collect
fund called ‘exportation’. The capital market instru-
ments exported by the issuers with or without exported
to the public. If there is a public offering, the issuers
prepare a document that includes an explanatory note
called “prospectuses” for the public disclosure. ‘Pro-
spectus’ stated at the Law No. 6362;

“Public disclosure document which includes all in-
formation with respect to the financial status, per-
formance, prospects and operations of the issuer
and guarantor, if any, or the characteristics of the
capital market instruments to be issued or traded
on the exchange and the rights and risks associated
with them in order to enable investors to make an
informed assessment.”

According to this provision, when the capital market in-
struments are exported the function of public disclosure
is made through the ‘Prospectus’.

Apart from the issuance period, it is also necessary to
inform public about the values of capital market instru-
ments. For this, financial statements are published at
periodical intervals and special disclosures are made.
These are the two parts of the public disclosure after the
issuing.

Sermaye piyasalarinda yatirnmcinin zarara ugratilmasi
ihtimali, en temelde hisse senetlerinin iktisabi agamasin-
dagiindeme gelir. Zira yatirimeinin yatirim karari iizerin-
de etkili olabilecek her tiirlii bilgi ve riskin paylasilmasi ve
bu sekilde bilgi asimetrisinin éniine gecilmesi 6nemlidir.
Bu sebeple sermaye piyasasi araglarinin ihraci ve izahna-
me kavraminin 6ncelikle ele alinmasi gerekmektedir.

lll. SERMAYE PiYASASI ARAGLARININ iHRACI
VE IZAHNAME KAVRAMI

Sermaye piyasalar1 araclarmin fon toplamak isteyen-
ler tarafindan piyasa siiriilmesi faaliyetine “ihra¢” adi
verilir. Sermaye piyasas1 araclar: ihraccilar tarafindan
halka arz edilerek ve/veya halka arz edilmeksizin ihrac
edilir. Halka arzin s6z konusu oldugu ihracta ihraccilar
tarafindan ihrac edilen sermaye piyasasi aracina iligkin
izahname adi verilen kamuoyunu aydinlatma belgesi
diizenlenir. 6362 sayil1 Kanun’da izahname;

“Ihraccimin ve varsa garantériin finansal durum ve
performanst ile gelecege yonelik beklentilerine, faa-
liyetlerine, ihrag edilecek veya borsada islem gérecek
sermaye piyasast araglarimin ozelliklerine ve bunla-
ra bagli hak ve risklere iligkin olarak yatirimcilarin
bilingli bir degerlendirme yapmasin saglayacak
nitelikteki tiim bilgileri iceren kamuyu aydinlatma
belgesi”

seklinde tamimlanmigtir. Buna gore sermaye piyasasi
aracl ihrac edilirken kamuyu aydinlatma fonksiyonu
izahname ile goriiliir ve ihraci yapilan sermaye piyasasi
araclari piyasalarda islem gérmeye baglar.

Thra¢ déneminin diginda, sermaye piyasasi araclarinin
degerlerinin belirlenmesi i¢in de kamunun aydinlatil-
masi gereklidir. Bunun i¢in periyodik araliklarla finan-
sal tablolar yayimlanir ve 6zel durum aciklamalar: yapi-
Iir. Bunlar ihra¢ sonrasinda kamuyu aydinlatmanin iki
ayagidir.
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The prospectus is a document containing all kinds of
financial, commercial, legal, administrative informa-
tion and risks which may be needed at the time of deci-
sion making for the investments. Special legal disputes
or potential legal disputes of the companies will also be
mentioned in the prospectus. When the legal proceed-
ings of the companies are examined, the probable legal
risks has also be mentioned. The prospectus which will
be prepared in a comprehensive manner as a result of
due-diligence to be made will include the financial state-
ments showing the company’s last three years financial
status as required by the legislation.”®

As aresult, the role of prospectus is to disclose any infor-
mation and risk that may affect the investor’s decision
during the issuance.™

The prospectus shall be prepared by the people who of-
fer the capital instrument to the public. The issuer must
provide all the necessary information to the people who
offer the capital instrument to the public, because oth-

Izahname, yatirim karari verme agamasinda ihtiyac du-

yulabilecek, hem ihragciya hem de ihrag edilen sermaye
piyasasi araclarina iliskin olarak her tiirlii finansal, tica-
ri, hukuki ve idari bilgi ve riskleri iceren bir dokiiman-
dir. Sirketin tarafi bulundugu 6zel 6neme sahip hukuki
uyusmazliklar: veya muhtemel hukuki uyusmazhklara
yer verilir. Sirketin taraf oldugu hukuki islemler ince-
lendiginde muhtemel hukuki risklerin neler oldugu be-
lirtilir. Yapilacak due deligence neticesinde cok kapsamli
olarak hazirlanacak olan izahname,'® mevzuat geregi sir-
ketin son {i¢ yillik finansal durumunu gosteren finansal
tablolari icerecektir.

Sonug olarak izahnamenin roli; ihrag sirasinda yatirim-
cinin karari tizerinde etkili olabilecek her tiirlii bilgi ve
riskin paylagilmasim saglayarak kamunun aydinlatil-
masidir.t

Izahname sermaye piyasasi aracini halka arz eden tara-
findan hazirlanacaktir. Thracei, gereken bilgileri halka
arz edene saglamak zorundadir; ¢iinkii aksi halde ihrac-
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erwise it is not possible to learn all of the necessary in-
formation about the issuer from the prospectus.

The issuer will be the seller mostly. The company tries to
exclude the terms that work against the company from
the prospectus. For this reasons, balancing elements
must be provided while preparing the prospectus. One
of the balancing elements is intermediary institution. It
is necessary that the persons who hold the capital mar-
ket instruments or export them and the intermediary
institutions who act as a connection between the inves-
tors should participate in the preparation process of the
prospectus. This obligation has been brought to them by
both the law and the secondary legislation. The interme-
diary institutions can take mora initiative than the issu-
erbecause of its operations. Because of the intermediary
institutions attending and regulating to the preparation
process of the prospectus they are responsible for the
‘prospectuses”. The intermediary institutions can at-
tend the preparation process of the prospectus through
this responsibility. The prospectus will also be signed by
the intermediary institution.

In case of the wrong, misleading or incomplete infor-
mation arises from the prospectus the responsibility
will also arise with connection. At the articles 10 and 11
of Law No. 6362 the responsibility for the losses arising
from inaccurate, misleading and incomplete informa-
tion of the prospectus stated;

“Issuers are responsible for the losses arising from
the inaccurate, misleading and incomplete informa-
tion included in prospectus. In cases when the loss-
es cannot be compensated by the related persons or
when it is clear that the loss cannot be compensated,
those who act as public offeror, the leader interme-
diary institution which act as intermediary during
the issue, the guarantor if any, and the members of
the board of directors of the issuer are responsible
to the extent of their fault and to the extent losses
can be attributed to them according to the necessi-
ties of the situation.

Persons and institutions such as independent au-
dit, rating and appraisal firms preparing the reports
that are included in the prospectus shall also be re-
sponsible in the framework of the provisions of this
Law due to the inaccurate, misleading and incom-
plete information included in the reports that they
have prepared.”

ciileilgili tiim bilgilerin izahnameye yansitilmasi miim-
kiin degildir.

Thragel, olaylarin cogunda satis1 yapacak olan kisidir.
Sirket, izahnameye kendi aleyhine goriilebilecek husus-
lar1 dahil etmemeye cabalar. Bu sebeple izahnamenin
hazirlanmasinda dengeleyici unsurlar 6ngoriilmelidir.
Bunlardan biri araci kuruluslardir. Sermaye piyasasi
araclarin elinde bulunduran veya ihrag¢ eden Kkisilerle,
yatirimeilar arasinda s6z konusu araclarin iktisap edil-
mesikonusundabaglanti faaliyeti géren araci kurulugla-
rin izahnamenin hazirlanma siirecine katilmasi gerekir.
Ona bu yiiktimliiliitk hem kanun hem de ikincil mevzuat
ile getirilmigtir. Yiirtittiigli temel faaliyet geregi konuda
uzman olmasi sebebi ile ihrac¢idan daha ¢ok inisiyatif
alabilmektedir. Bu sebeple araci kuruluslarin, izahna-
menin hazirlanma siirecine katilmasi ve hatta bu siireci
yonetmesi sebebi ile izahnameden sorumlu olduklar
Ongoriilmiistiir. Bu sorumluluk onlarin izahnamenin
hazirlanmasi siirecine etkin olarak katilmasini saglayan
bir sorumluluktur. izahname araci kurulus tarafindan
da imzalanacaktur.

izahnamede yer alan bilgilerin yanlis, yaniltici ve eksik
olmasi halinde izahnameden dogan sorumluluk s6z ko-
nusu olur. izahnamenin mevzuat kapsaminda icermesi
gereken unsurlar1 bulundurmamasi ve/veya yanlis veya
eksik bilgi icermesi durumunda yatirimcilar nezdin-
de ortaya cikacak zararlardan sorumluluk 6362 sayili
Kanun’un 10 ve 11. maddelerinde;

“Izahnamede yer alan yanlis, yaniltici ve eksik bil-
gilerden kaynaklanan zararlardan ihragcilar sorum-
ludur. Zararin s6z konusu kisilerden tazmin edile-
memesi veya edilemeyeceginin acikca belli olmasi
halinde; halka arz edenler, ihraca aracilik eden lider
araci kurum, varsa garantér ve ihrac¢inin yonetim
kurulu iiyeleri kusurlarina ve durumun gereklerine
gore zararlar kendilerine yiikletilebildigi 6lciide so-
rumludur.

Bagimsiz denetim, derecelendirme ve degerleme
kuruluglar: gibi izahnamede yer almak iizere ha-
zirlanan raporlar1 hazirlayan kisi ve kurumlar da
hazirladiklari raporlarda yer alan yanlis, yaniltici ve
eksik bilgilerden bu Kanun hiikiimleri ¢ercevesinde
sorumludur.”

seklinde diizenlenmistir.
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The first paragraph of the tenth article regulates the re-
sponsibility for the whole of the prospectus. The second
part regulates the limited responsibility of the institu-
tions that are not responsible for the total prospectus
but prepare some reports that are included in the pro-
spectus. In this sense, the responsibility arises from the
shareholders losses because of their investment belong
to the issuers.

IV. CAPITAL AND THE PROTECTION OF CAPITAL

In the joint-stock companies, the only security of the
company’s creditors is the company’s own assets just
because at the joint-stock companies the shareholders
are not personally responsible, for the company’s debts
as opposed to Partnership Company. In the joint-stock
companies the shareholders are responsible for their
shares of capital that they commit.’* The protection of
the capital constitutes a primary principle in Continen-
tal European Law and is now practiced in all EU Mem-
ber States. This principle who was first Europeanized by
the Second Partnership Directive'® 77/91/EEC of 13 De-
cember 1976 and developed by the Directive 2006/68 of
20 November 2006 applies to all corporations.™*

Since the assets of corporations have greater impor-
tance compared to other enterprises or other types of
companies, the assets of corporation must be protected.
As much as company debtors; persons who are provided
special benefit with the contracts and prime contracts,
the owners of ‘bill of exchange, redeemed shares and
privileged shareholders’ and finally the workers of the
company and the owners of the shareholders are in
closely concerned with the company assets and financial
situation.”® The protection of the corporation’s assets is
important not only for the debtors of the company but
also all the relevant persons who trust and invest in the

Onuncu maddenin birinci fikrasi, izahnamenin biitiinii-
ne iliskin sorumlulugu diizenlemektedir. Tkinci fikrada
ise izahnamenin biitiiniinden sorumlu olmayan ancak
izahnameye dahil edilen bazi raporlar1 hazirlayan yani
izahnamenin hazirlanmasina sinirh bir icerik saglayan
kurumlarimm sagladiklar1 bu smirh icerikten dogan so-
rumluluklar1 éngériilmiistiir. Bu anlamda yatirimiyla
hisse elde eden hissedara kars: olugsabilecek zarardan
sorumluluk ihracgilara aittir.

IV. SERMAYE VE KORUNMASI

Anonim sirketlerde pay sahipleri, sahis sirketlerinde
oldugunun aksine sirket bor¢larindan sahsen sorumlu
olmayip, sorumluluklari sadece taahhiit ettikleri serma-
ye paylariyla sinirh ve sirkete karsi oldugundan, sirket
alacaklilarinin tek giivencesini sirketin kendi malvarlig:
olusturur.”” Sermayenin korunmasi, Kita Avrupasi hu-
kukunda merkez bir ilkeyi olusturmakta ve giintimiizde
tiim AB iiye iilkelerinde uygulanmaktadir. ilk defa 13
Aralik 1976 tarihli ve 77/91/EEC sayih ikinci Ortaklik-
lar Yonergesi® ile Avrupalilagtirilan ve 20 Kasim 2006
tarihli 2006/68 say1l1 Yonerge ile gelistirilen bu ilke, ser-
maye sirketlerinin tiimii i¢in gecerlidir."*

Anonim sirketlerde malvarhiginin, diger tesebbiislere
ya da diger sirket tiplerine kiyasla daha biiyiikk 6nem
tagimasi sebebiyle, sirket malvarliginin korunmasi ge-
rekmektedir. Gercekten sirket alacaklilar: kadar, kendi-
lerine esas sozlesmeyle 6zel menfaat saglanan kimseler,
tahvil, intifa senedi ve imtiyazli pay senedi sahipleri,
sirket calisanlar1 ve nihayet pay sahipleri de anonim gir-
ketin malvarlig1 ve mali durumu ile yakindan ilgilidir.”®
Anonim sirketin malvarliginin korunmasinin 6nemi,
sirket alacaklilarinin yani sira sirkete giivenerek yatirom
yapan ve ilerleyen ddnemde ondan yararlanma plani ya-
pan herilgili acisindan gecerlidir.

10 Senem Mutlu Usakli, p.148.

11Gékeen Turan, The Principles of Responsibility in
Turkish Law, 2016, p.193.

12 Buket Catakoglu, Debt Instruments in Turkish
Capital Market Law, Ankara 2016, p.302.

13 Siikrii Yildiz, Prof. Dr. Hayri Domanic's 80th
Birthday Gift, “Second Council Directive 77/91/

EEC of 13 December 1976 on the Protection of the
Establishment and Capital of the European Union in
Incorporated Companies”, Istanbul 2001, p.599.

14 Unal Tekinalp, “The Protection of the Capital in
Incorporated Companies”, Prof. Dr. Rona Serozan's
Gift, Istanbul 2010, p.1681.

15 ismail Kayar, Anonim Ortaklikta Mali Durumun
Bozulmasi ve Alinacak Tedbirler, Konya 1997, s.25-26.

16 For the detailed information on joint stock
according to Article 332 and 341 of the Law numbered
6102and should be non-collusion and fully stipulated
and according to Article 480/3 prohibition of
restitution of capital to the shareholders;

Yrd. Doc. Dr. Ali Murat Sevi, “Provision of Capital
in Incorporated Companies and Restitution to the
Shareholders” Istanbul 2016

17 Gékeen Turan p. 204.

18 Gokcen Turan p. 203
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company and plan to get benefit from the company in
the future.

The effect of the losses on the capital is very important
when a corporation faces with negative situations at the
financial sector. If the company’s assets cannot fulfil the
debts and liabilities and also in case of the deterioration
of the economy the financial statements can cause the
deep in debt. The loss of the capital can cause the same
result too. The importance of protecting the capital is
very important in relation to third parties as well as the
company itself. There are a lot of provisions at the Law
No.6102 about constituting the capital reliably and the
ban on extradition of the capital.’®

V. LIABILITY FOR DAMAGE

In case the damage did not or obviously will not be able
to be indemnified by the people;

¢ Public offerers,

¢ Leading intermediary to the exportation,
¢ Bondsman in debt security exportations,
¢ Issuer’s Administrative Board members,

will be responsible according to their negligence or as
much the damage can be attributable to them.”

This stage system'® indicates that the responsibles are
not equally liable. Issuer’s liability is a first degree re-
sponsibility. But if the damage cannot be indemnified
by the issuer, it can be applied to those in the secondary
degree.

Bir anonim girketin mali yonden negatif durumlarla
karsilagmasi halinde zararlarin sermayeye etkisi olduk-
ca 6nemlidir. Mali durumun bozulmasi, sermayenin be-
lirli bir kisminin kargiliksiz kalmas, es deyisle sermaye
kaybi veya sirketin aktiflerinin bor¢ ve yiikiimliiliikleri
karsilayamamasi, yani borca batiklik sonuclarina yol
acabilir. Sermayenin korunmasimmin o6nemi, sirketin
kendi icinde oldugu kadar {i¢iincii kisilerle iligkisi nok-
tasinda da biiyiik 6nem tagimaktadir. Nitekim 6102 sa-
yili Kanun’da da sermayenin eksiksiz bi¢cimde olusturul-
masina ve iade edilmesi yasagina iligkin bircok hiikiim
bulunmaktadir.'®

V. ZARARDAN SORUMLULUK

Zararin kisilerden tazmin edilememesi veya edilemeye-
ceginin acikca belli olmasi halinde;

e Halka arz edenler,

o Thraca aracilik eden lider araci kurum,

* Borclanma senedi ihraclarinda garantor,
» Thragcimin yonetim kurulu iiyeleri,

kusurlarina ve durumun gereklerine gore zararlar ken-
dilerine yiikletilebildigi 6l¢ciide sorumlu olacaktir.17

Bu kademe sistemi,'® sorumlularin ayni sirada sorumlu
olmadiklarim gosterir. Thragcimin sorumlulugu birinci
derece sorumluluktur. Ancak zararin ihragcidan tazmin
edilememesi durumunda ikinci derecede sorumlu olan-
lara bagvurulabilir.

10 Senem Mutlu Usakli, a.g.e., s.148.

11Gokeen Turan, Tark Hukukunda [zahnameden
Dogan Sorumlulugun Esaslari, Gazi Universitesi Hukuk
Fakiiltesi C. XX, 2016, s.193.

12 Buket Catakoglu, Tirk Sermaye Piyasasi
Hukukunda Borglanma Araclari, 1. Baski, Ankara 2016,
s.302.

13 Siikrii Yildiz, Prof. Dr. Hayri Domanic'e 80. Yas
Gund Armagant, “Avrupa Birliginin Anonim Sirketlerde
Kurulus ve Sermayenin Korunmasina lliskin 13 Aralik

1976 Tarih ve 77/91/EEC Ikinci Konsey Yonergest”, C.I,
istanbul 2001, 5.599.

14 Unal Tekinalp, “Anonim Ortaklikta Sermayenin
Korunmasi Ilkest”, Prof. Dr. Rona Serozan'a Armagan,
C.I, istanbul 2010, 5.1681.

15 Ismail Kayar, Anonim Ortaklikta Mali Durumun

Bozulmasi ve Alinacak Tedbirler, Konya 1997, .25-26.

16 6102 sayili Kanun'un m. 332 ve m. 34Tinci
maddeleri uyarinca esas sermayenin ve muvazaasiz ve
tamamen taahhiit edilmis olmasi ve m.480/3

uyarinca sermayenin pay sahiplerine iadesi yasagina
iliskin ayrintih bilgi icin bkz. Yrd. Dog. Dr.

Ali Murat Sevi, “Anonim Ortaklikta Sermayenin
Olusturulmasi ve Pay Sahiplerine lade Edilmesi

Yasag” Istanbul, 2016

17 Gokeen Turan, a.g.e., s.204.

18 Gékcen Turan, a.g.e., s.203.
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There is a joint liability relation among the secondary
degree responsible persons . Also joint liability relation
exists between these secondary degree responsible per-
ons and first degree responsible persons. But a stage sys-
tem is envisaged in external affairs. The healthiness of
the stage system is open to dispute.”

* Public offeree

 Ifadebtsecurityis asubject and abondsman guar-
anteed that debt security, the bondsman

* Because they sign in the name of the public issuer,
the administrative board of the issuer

¢ The leading intermediary firm which mediate the
exportation

Because in most of the cases indemnify of the damage
will not be possible for the issuer. Although the Code
aims to protect the investor, acceptance of the stage
system can be utilized as a shortage. As a matter of fact,
when the participation of the actors, the material bene-
fits they obtain and the information asymmetry that ex-
ists against the investor and the possible amount of the
damage that may occur considered all together, accept-
ing liability in accordance to absolute succession prin-
ciple will be constructive according to the benefit of the
investor which has been trying to be protected. Yet the
additional burdens regarding the absolute succession li-
ability will charge to the parties that to be portioned out
and be equalized.

In order to determine which party has burden of proof
in case of negligence and period of limitation, it is signif-
icant to determine legal basis of liability. Liability that
prescribed by law is statutory liability (Ex Lege liability).
In case of ex lege liability, liability provision that legally
close toitself, is implemented.

There is a contractual relation between issuer and per-
son who purchase capital market instrument. It is called
“market instrument sales contract”. In this relation con-
tractual liability will be implemented as ex lege liability.
In contractual liability, debtor has to prove that he/she
does not have negligence. (Presumption of fault)

Due to absence of contractual relation between share-
holder that purchased capital market instrument and
secondary liable person, tort provisions will be imple-

ikinci derecede sorumlularin kendi aralarindaki iliski
miiteselsil sorumluluktur. Bu ikinci derecede sorumlu-
lar ile birinci derece sorumlular arasinda da miiteselsil
sorumluluk iligkisi vardir. Ancak dis iligkide bir kademe
sistemi 6ngoriilmiistiir. Bu kademeli sorumluluk siste-
minin ne kadar saglikli oldugu tartigmaya aciktir.”

e Halka arz edenler

* Bir bor¢lanma senedi s6z konusu ise o bor¢lanma
senedine garanti veren varsa garanti veren

» Thragei adina izahnameyi imzaladiklar icin ihrac-
cinin yonetim kurulu {iyeleri

¢ Thraca aracilik eden lider araci kurum

Ciinkii olaylarin cogunda ihrac¢inin zarari tazmin etme-
si miimkiin olmayacaktir. Kanunun amaci yatirimeiy:
korumak iken kademeli sorumluluk sisteminin 6ngo-
rillmiis olmasi, eksiklik olarak degerlendirilebilir. Nite-
kim aktorlerin siirece katilimlari, elde ettikleri maddi
menfaatler ile yatirnmcinin aleyhine mevcut bulunan
bilgi asimetrisinin ve bu nedenle meydana gelebilecek
muhtemel zararin boyutlar birlikte diistiniildiigiinde,
sorumlulugun mutlak teselsiil ilkesine uygun olarak
ongoriilmesi yatirrmeinin korunmaya caligilan menfaa-
ti acisindan daha olumlu olacaktir. Zira mutlak teselsil
sorumlulugunun taraflara getirecegi ilave kiilfetler piya-
sa sartlarinda, sézlesmeler cercevesinde denklesecek ve
paylasilacaktir.

Sorumlulugun hukuki temelinin belirlenmesi zamana-
sim1 ve kusuru ispat yiikiiniin hangi tarafta oldugunun
belirlenmesi acisindan énemlidir. Kanunda 6ngoriilmiis
olan sorumluluk bir kanuni sorumluluktur (ex lege so-
rumluluk). Ex lege sorumluluk hallerinde hukuki olarak
kendisine yakin olan sorumluluga iligkin hiikiimler uy-

gulanir.

Thrace ile sermaye piyasasi araci satin alan kisi arasin-
da s6zlesmesel bir iligki vardir. Bu bir sermaye piyasasi
araci satim sozlesmesidir. Buradaki ex lege sorumluluga
akdi sorumluluk hiikiimleri uygulanir. Akdi sorumluluk-
ta bor¢lu kusursuz oldugunu ispat etmekle yiikiimliidiir
(kusur karinesi).

Sermaye piyasasi araci satin alan hissedar ile ikinci dere-
cede sorumlular arasinda sézlesme iligkisi olmadigindan
haksiz fiil hiikiimleri uygulanacaktir. Halka arz edenle
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mented. Between person that offer to public and inves-
tor, there is a contractual relation. Therefore provision
of contractual liability will be implemented. In this case
issuer will be liable regarding to non-contractual liabil-
ity. However, in these circumstances, it is possible to dis-
cuss transfer of burden of proof due to equity.

There are 3 basic types of intermediation of public offer-
ing:

¢ In one type of intermediation, first intermediary
firm buy capital market instruments from issuer,
then the firm sells the instruments to investors by
contracts. It’s called firm commitment underwrit-
ing. In this type, intermediary firm will be liable
under contractual provisions. Issuer will be liable
non-contractual provisions.

¢ In best effort underwriting, intermediary firm sell
shares and debt instruments in name of issuer, re-
turn capital market instruments that it cannot sell,
take commission over the instruments that it sold.

yatirimel arasinda bir sdzlesme iligkisi vardir. Bu sebep-
le akdi sorumluluga iligkin hiikiimler uygulanacaktir. Bu
durumda ihragc1 sézlesme digi sorumluluk hiikiimlerine
gore sorumlu olacaktir. Ancak bu halde de hakkaniyet
geregiispat yiikiiniin yer degistirmesinden s6z edilebilir.

Halka arza araciligin ii¢ temel tiirii vardir:

* Bir aracilik tiiriinde araci kurulug ihrac¢inin ser-
maye piyasasi araclarini énce kendisi satin alir; ya-
tirnmeilarla sézlesme yaparak kendisi satar. Buna
tiimiinii yiiklenim s6zlesmesi (firm commitment un-
derwriting) denir. Bu ihtimalde, tiimiinii yiiklenen
(arac1 kurulug) sozlesmeye aykirilik hitkiimlerince
sorumlu olur. Thrage1 sézlesme dis1 sorumluluk hii-
kiimlerine gére sorumlu olur.

« En iyi gayret araciliginda (best effort underwriting)
araci kurulus, hisse senetleri ve bor¢lanma senetle-
rini ihracer adina sermaye piyasalarinda satar; sata-
madig1 sermaye piyasasi araglarini iade eder; sattik-
lar1 tizerinden komisyon alir.
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¢ In stand-by underwriting, intermediary firm
sells capital market instruments as much as it can,
take commission over the instruments that it sold;
buy the instruments that it cannot sell with small
discount. This method inspires confidence to mar-
ket. Because intermediary firm gave undertaking
itself.

In last two type, intermediary firm act in the name of
issuer during whole process of sale. Parties of the con-
tract are issuer and investor. Therefore, in this case
issuer is liable with contractual liability. However, in
firm commitment undertaking intermediary firm is li-
able to investor with contractual liability.

Independent auditing firms approved companies’ fi-
nancial charts. Their only liability arises from financial
charts that they approved. Valuation firms appreciate
companies’ assets. Their only liability arises from con-
tent that they provide and their liability is secondary.

BEAN |

e Bakiyeyi yiiklenim araciliginda (stand-by underw-
riting) araci kurulus, satabildigi sermaye piyasasi
araclarini satar; satabildikleri tizerinden komisyon
alir; satamadiklarini ise ufak bir indirimden yarar-
lanmak sureti ile satin alir. Bu piyasaya giiven telkin
eden bir aracilik metodudur. Ciinkii araci kurulu-
sun kendisi bir taahhiitte bulunmaktadir.

Son ikisinde araci kurulus satig siireci boyunca ihracci
adina hareket eder. S6zlesmenin taraflar: ihracei ve ya-
tirimeidir. Dolayisiyla bu durumda ihrager akdi sorum-
luluk ile sorumludur. Ancak tiimiinii yiiklenim metodu-
nun s6z konusu oldugu durumda yatirimeiya kars: akdi
sorumluluk araci kurum tizerindedir.

Bagimsiz denetim kuruluglar: sirketin finansal tablola-
rin1 onaylar. Onlar sadece onayladiklar1 finansal tablo
iceriginden dolay1 sorumludur. Degerleme kuruluglari,
sirketin malvarhigini degerlendiren kuruluslardir. Bun-
lar da kendi sagladiklar: icerikten sorumlu olup, ikinci
derecede sorumlulardandir.
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Capital Market Board (Board) may demand that after
sale period, all unsold shares should be bought and pay-
ment of its price should be undertaken towards compa-
ny. Ratio legis of this undertaking is protection of capi-
tal. After sale period, all unsold shares should be bought.
This principle is only for shares.

In case of market price or book values of shares are above
nominal value, the board may demand shares should be
sold at premium price and right to buy new share should
be exercised at premium price.

Instrument transfer to controlling shareholder who ex-
ercise right of priority recognize by means of determine
the price under it should be. Balance of capital- instru-
ment should be considered. In this case the Board can
interfere the price.

A. PROVISIONS AND LIABILITY REGARDING
PUBLIC DISCLOSURE

In articles 14 and 15 of code no 6263, provisions regard-
ing to public disclosure after these are regulated. In doc-
trine, article 14 called general public disclosures, article
15 called special public disclosure. Within the context of
general public disclosure, companies publish financial
charts in 3, 6 and 9 months periods. Besides, companies
disclose financial charts annually.

Within the context of public disclosure, information
should be controlled by independent auditing and be
clear, objective and complete, also, it should be concur-
rent with the situation.?®

In addition to general public disclosure, there is also dis-
closure regarding to special circumstances. If these dis-
closure will not be disclose, part of shareholders may sell
their shares; after that values of company shares will fall.
In article 15 of code number 6362, special circumstances
disclosures are regulated.

Accordingto article, situation that may affect value, price
or decision of investors, should be disclosed. In second-
ary regulation, regarding to disclosure of special circum-
stances, it is regulated with binary parts. First of that part
is Communique of Special Circumstances Disclosure (
I1-15 1.a ). Second of that part is communique of special
circumstances regarding to companies that is not traded
at the Exchange. For implementation of the first one,
shares of companies must be traded in the Exchange.

Sermaye Piyasas1 Kurulu (Kurul), satis siiresi icinde
satilamayan paylarin tamaminin satin alinacaginin ve
bedellerinin 6deneceginin ortakliga kars: taahhiit edil-
mesini isteyebilir. Bu taahhiidiin ratio legisi sermayenin
korunmasidir. Satis siiresi i¢inde satilan paylarin tama-
minin alinmasi gerekir. Bu ilke de sadece hisse senetle-
rine 6zgidiir.

Kurul, paylarin piyasa fiyat1 veya defter degerinin nomi-
nal degerinin iizerinde olmasi halinde, ihrac¢ olunacak
paylarin primli fiyattan satilmasini ve yeni pay alma
haklarinin primli fiyattan kullanilmasini isteyebilir.
Fiyati olmasi gerekenden az belirlemek sureti ile mal-
varliginin riichan hakkim kullanan hakim ortaga mal-
varlig) transferi gerceklestirilebilir. Sermaye-mal varlig:
dengesi goz 6niinde bulundurulmalidir. Bu durumda
Kurul fiyata miidahale edebilecektir.

A. KAMUNUN AYDINLATILMASINA iLISKIN
HUKUMLER VE SORUMLULUK

6263 sayil1 Kanun'un 14. ve 15. maddesi ihrac¢ sonrasi
kamunun aydinlatilmasina iligkin hiikiimler 6ngérmiis-
tiir. 14. madde doktrinde genel olarak kamuyu aydinlat-
ma; 15. madde ise 6zel olarak kamuyu aydinlatma olarak
isimlendirilmektedir. Genel olarak kamuyu aydinlatma
yiikiimliiliigli kapsaminda sirketler {icer, altisar ve do-
kuzar aylik donemlerde finansal tablolar yayimlanir.
Ayrica yillik olarak da finansal tablolar aciklanir.

Kamuyu aydinlatma kapsaminda ac¢iklanacak bilgilerin
bagimsiz denetimden gecmis olmasi, acik, tarafsiz ve
eksiksiz olmasi, s6z konusu durumla es zamanl olmasi
gerekmektedir.?®

Genel olarak kamuyu aydinlatma yiikiimliiliigiine ek
olarak yapilmas: gereken 6zel durum aciklamalar: var-
dir. Eger bu kamuya duyurulmaz ise bir kisim hisse sa-
hipleri hisselerini satar; sonra sirketin hisselerinin de-
geri diiser. 6362 sayili Kanun 6zel durum aciklamalar:
yiikiimliiliiginti madde 15’te diizenlenmistir.*

Buna gore degeri, fiyat1 veya yatirim kararim etkileye-
bilecek herhangi bir durum agiklanmahdir. Tkincil mev-
zuat ise 6zel durumlarin aciklanmasi konusunda ikili bir
ayrima gitmektedir. Bunlarin ilki Ozel Durumlarin Acik-
lanmasi Tebligi'dir. (II-15.1.a) ikincisi ise paylar1 borsada
islem gérmeyen ortakliklara iligkin 6zel durumlar tebli-
gidir. Ilkinin uygulanmasi acisindan sirketin paylarinin
borsada islem goriiyor olmasi gerekir.
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B. PROVISIONS AND LIABILITY REGARDING
DIVIDEND PAYMENT

Investor who invests in a company will expect two kind
ofincome; valuation of company shares that he/she own,
in investment process and dividend. Pursuant thereto,
main financial expectation is dividend.? General Board
has authority to decide to pay dividend that is above the
limit as stated in the law. If General Board decided oth-
erwise, there is no any mechanism that forces company
to pay dividend. Unless the General Board decides for
dividend payment, dividend will not due be and pay-
able, execution proceedings cannot be commenced. In
corporate law, even bringing an action against the Gen-
eral Board decision regarding to not to pay dividend and
court decision regarding to cancellation of the General
Board decision, it will not ensure dividend payment. If
dividend will not paid during the ongoing process, right-
ful termination will some up.

Therefore, in capital market law, compulsory dividend
payment for publicly-held joint stock companies is ac-
cepted. This important matter is regulated under code
no 6362 as reform.*

According to the article, under the principle of public
disclosure, investor should be in a position to know the
dividend payment policy of company that he/she maybe
shareholder of. Whether quoted on the stock Exchange
or not, publicly-held joint stock company should publish
its dividend payment policy and investor and/or share-
holder can decide to investment by seeing this dividend

payment policy.

Except, in regulations, compulsory partial dividend pay-
ment is regulated. Projected minimum limit is manda-

B. TEMETTU DAGITIMINA iLISKiN
YUKUMLULUKLER VE SORUMLULUK

Bir sirkete yatirim yapmis olan yatirimeinin, yani his-
sedarin iki tiir gelir elde etme beklentisi bulunur; sahibi
oldugu sirket hisselerinin yatirim siireci igerisinde de-
gerlenmesi ve kar pay1.?> Buna gore temel mali beklenti
temettii kazancidir. Kanunda belirlenen asgari sinirin
tistiinde karin dagitilip dagitilmayacagina karar verme
yetkisi Genel Kurul'un yetkisindedir. Genel Kurul aksi
yonde karar vermis ise sirketi kar pay1 dagitmaya zorla-
yabilecek bir mekanizma mevcut degildir. Genel Kurul
kar pay1 dagitilmasina iligkin bir karar almig olmadikca
kar pay1 alacagi muaccel olmaz; icra takibine girisilemez.
Sirketler hukukuna gére Genel Kurul’un karimn dagitilma-
masl yoniindeki kararina karg1 dava acilmasi ve mahke-
menin bu karara iligkin iptal karar1 vermesi dahi karin
dagitilmasini saglamaz. Eger devam eden siirecte kar
payidagitilmiyorsa hakli sebeple fesih giindeme gelebilir.

Sermaye piyasas1 hukukunda bu sebepten 6tiirii halka
acik anonim sirketlerin bir dlciide kar dagitmaya zor-
lanmasi gerektigi kabul edilmektedir. Bu 6nemli husus
6362 say1l1 Kanun kapsaminda gelen bir yenilik olarak
m.19°da diizenlenmigtir.>

Buna gore yatirimel, kamuyu aydinlatma ilkesi cerce-
vesinde hissedar: olacag sirketin kar dagitim politika-
s bilebilecek durumda olmalidir. Borsaya kote olup
olmamasindan bagimsiz olarak halka acik anonim gir-
ket, kar dagitim politikasini ilan etmeli ve yatirime1 ve/
veya hissedar bu kar dagitim politikasimi goriip yatirim
yapma kararini verebilmelidir. Bunun yani sira mevzuat
hiikiimlerinde kismi kar dagitim zorunlulugu 6ngoriil-
miistiir. Ongoriilmiis olan asgari sinir emredici olup, kar
dagitim politikasinda aksi kararlagtirilamaz.

19 Gokeen Turan, p. 205 footnote 37.

20 Eser Riizgar, Responsibility Arising from
lluminating the Puclic Documents, BATIDER, p.852.
21" (1) Information, events and developments which
may affect the value and price of capital market
instruments or the investment decision of investors
shall be disclosed to public by issuers or related
parties. (2) Principles and procedures regarding the
disclosure of information, events and developments
mentioned in the first paragraph, their notification to
the related issuer, deferring or avoiding the disclosure
in exceptional cases shall be determined by the Board."

22 Gaglar Manavgat, p. 499.

23 “ARTICLE 19- (1) Publicly-held corporations shall
distribute their profits in the framework of the profit
distribution policies to be determined by their general
assembly and in accordance with the provisions of the
related legis/ation. The Board may determine different
principles regarding the profit distribution policies

of publicly-held corporations on the basis of similar
corporations. (2) Unless the legal reserves and the
dividends determined for shareholders in the articles
of association are allocated, no decision shall be taken
for allocating other reserves, transferring profits to

the following year or distributing a share out of profit
to the dividend shareholders, members of the board of
directors and the employees of the corporation, and as
long as the determined dividend is not paid, no share
out of profit may be distributed to these persons.

(3) In publicly-held corporations, dividends shall be
distributed equally to all existing shares as of the date
of distribution without taking into account the issue or
acquisition dates of such shares.”

24 Caglar Manavgat p.499.

25 Caglar Manavgat p.509.
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tory and opposite of this cannot be accepted in dividend
payment policy.

In communique, there is binary division regarding to
publicly-held joint stock companies that are quoted in
stock Exchange and not.

If the company is not quoted on the stock Exchange, it
is subject to %20 of net profit must be paid and provi-
sion must be stated in founding charter. In companies
that are quoted in stock Exchange, compulsory dividend
payment is not regulated. It is because of these compa-
nies are dealt in organized market that every positive
development is reflected in price. Unpaid profit will be
stay in company and this situation will increase value of
company and shares. According to this approach based
on efficient market theory, shareholder will take his/her
profit over price of shares.?* In pursuance of third para-
graph of article that is “In publicly-held corporations, div-
idends shall be distributed equally to all existing shares as
of the date of distribution without taking into account the
issue or acquisition dates of such shares”, with efficient
market theory, perspective that price of shares will in-
crease at the rate of unpaid profit, concretized. Investor
who is planning to invest will be benefited from dividend
payments completely after he/she become shareholder.
In contrast to closed joint stock companies, in publicly-
held joint stock companies, during the dividend pay-
ment, dividend of all shares will be paid without taking
any consideration of date of issue and acquisition. In
other words, in order to avert price difference between
shares and costs (especially information cost) as a result
of this situation, all shares will be benefited from divided
evenly without taking any consideration of date of issue
and acquisition.?

Konuya iligkin ikincil mevzuat olan tebligde, halka acik
anonim ortakliklar acisindan borsada islem géren halka
acik anonim ortakliklar ve borsada islem gérmeyen hal-
ka acik anonim ortakliklar seklinde ikili bir ayrim yapil-
maktadir.

Eger borsada igslem gérmeyen bir sirket s6z konusu ise,
netkarin en az %20’si dagitilmali ve bunun icin esas soz-
lesmeye hiikiim konulmalidir. Borsaya kote sirketlerde
ise, dagitim zorunlulugu 6ngoériilmemistir. Sebebi ise,
s6z konusu sirketlerin, olumlu her gelismenin fiyata
yans1dig1 organize bir piyasada islem géren sirketler ol-
masidir. Dagitilmayan karin sirket biinyesinde kalmasi
sirketin ve dolayisiyla hisse senetlerinin degerini yiik-
seltecektir. Etkin piyasa teorisine dayanan bu yaklasima
gore hissedar kazancini hisse senetlerinin fiyati tizerin-
den elde etmis olacaktir.?* Zira maddenin 3. fikrasindaki
“Halka acik ortakliklarda kar payi, dagitim tarihi itiba-
riyla meveut paylarin tiimiine, bunlarin ihra¢ ve ikti-
sap tarihleri dikkate alinmaksizin esit olarak dagitilir.”
hiikmii geregince etkin piyasa yaklagimiyla, hisselerin
bedellerinin heniiz dagitilmayan kar nispetinde artacag:
ongoriisii daha da somutlagsmaktadir. Yatirnm yapmay
planlayan yatirimei, hissedar konumunda bulundugu
andan itibaren temettii dagitimindan eksiksiz bi¢cim-
de yararlanacaktir. Kapali anonim ortakliklarin aksine
halka acik anonim ortaklilarda kar payimin dagitimi es-
nasinda mevcut olan paylarin tliimiine ihrag ve iktisap
tarihleri dikkate alinmaksizin kar pay1 6demesi yapilir.
Diger bir deyisle, paylar arasinda olusacak fiyat farklilik-
larinin ve bunun sebep olacagi basta bilgi maliyeti olmak
iizere maliyetin 6niine ge¢cmek bakimindan ihrag ve ik-
tisap tarihi dikkate alinmaksizin her pay kardan ayni
oranda yararlandirilir.®

19 Gokeen Turan, a.g.e., s.205, dipnot. 37.

20 Eser Riizgar, Kamuyu Aydinlatma Belgelerinden
Dogan Sorumluluk, Batider, 60. Yil Armagani s.852.
21“Sermaye piyasasi araclarinin degerini, fiyatini
veya yatirimeilarin yatirim kararlarini etkileyebilecek
nitelikteki bilgi, olay ve gelismeler, ihraceilarca

veya ilgili taraflarca kamuya aciklamr, Birinci

fikrada belirtilen bilgi, olay ve gelismelerin kamuya
aciklanmasi, ilgili ihracgiya bildirimi, istisnai héllerde

aciklamanin ertelenmesi veya aciklama yapilmamasina

iliskin usul ve esaslar Kurulca belirlenir”

22 Caglar Manavgat, age, s.499.

23 “Halka acik ortakliklar, kérlarimi genel kurullari
tarafindan belirlenecek kér dagitim politikalari
cercevesinde ve ilgili mevzuat hikimlerine uygun
olarak dagrtirlar. Kurul halka acik ortakhiklarin kar
dagitimi politikalarina iliskin olarak, benzer nitelikteki
ortakliklar bazinda farkl esaslar belirleyebilir,
Kanunen ayrilmas gereken yedek akceler ve esas
stizlesmede pay sahipleri icin belirlenen kér payi

ayrilmadikca baska yedek akce ayrilmasina, ertesi yila
kér aktarilmasina ve intifa senedi sahiplerine, yénetim

kurulu iiyelerine ve ortaklik calisanlarina kérdan pay

dagitiimasina karar verilemeyecegi gibi, belirlenen kar
payi 6denmedikce bu kisilere kdrdan pay dagitilamaz.
Halka acik ortakliklarda kér payi, dagitim tarihi
itibariyla mevcut paylarin timdine, bunlarin ihrag

ve iktisap tarihleri dikkate alinmaksizin esit olarak
dagitilir”

24 Caglar Manavgat, a.g.e., s.499.

25 Caglar Manavgat, a.g.e., s.509.
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C. LIABILITY REGARDING PROHIBITION OF
CONCEALED GAIN TRANSFER

Publicly-held joint stock companies cannot transfer
their assets to persons who they are in relation indirect-
ly, by certain transaction with accepting circumstances
and prices that are obviously deviated from equivalence
circumstances and prices. Concealed gain transfer may
come up active or passive based upon transaction or
inaction.? Concealed gain can be transferred by means
of transferring assets directly or non-performance of
transaction that is necessary to preserve assets. For ex-
ample, non-participating of publicly-held joint stock
company to capital increase of its subsidiary company
may be disadvantageous in terms of preserving share
rate of shareholder Participating of majority sharehold-
er of publicly-held joint stock company to subjected cap-
ital increase with his/her other companies will result
transfer of assets. Prohibition of concealed gain transfer
isregulated under article 21 of code no 6362.%”

Even, this prohibition is regulated for publicly-held
corporations; it is also effective for closed joint stock
companies. Because, in case of concealed gain transfer

C. ORTULU KAZANC AKTARIMI YASAGI
BAKIMINDAN SORUMLULUK

Halka acik anonim ortakliklar, dolayll bakimdan iligki
icerisinde bulunduklar kisilerle birtakim iglemler yap-
mak suretiyle, bu islemlerde emsal kogul ve iicretlerden
bariz 6l¢iide sapan kosul ve fiyatlar kabul ederek var-
liklarini bagka kimselere aktaramazlar. Ortiilii kazang
aktarimi; igleme dayali ve hareketsizlige dayali*® olarak
aktif ya da pasif sekilde giindeme gelebilir. Dogrudan
malvarlhig transferi yapilmak suretiyle veya malvarli-
ginin korunmasi icin yapilmasi gereken bir iglemin ya-
pilmamasi suretiyle ortiilii kazan¢ aktarimi yapilabilir.
Ornegin, halka acik anonim ortakligin sermaye artirimi
yapan bir igtirakindeki sermaye artirimina katilmamasi
pay oraninin korunmasi agisindan dezavantajh olabilir.
S6z konusu sermaye artirirmina halka acik anonim gir-
ketin hakim hissedarinin diger sirketlerinin katilmasi
halinde malvarhigi aktarimi s6z konusu olur. Ortiilii ka-
zang aktarimi yasagi aciklanan iki durumda 6362 sayili
Kanun’un 21. maddesinde diizenlenmigtir.*

Halka acik sirketler acisindan diizenlenmis olmasina
ragmen bu yasak esasen kapali anonim girketler acisin-
dan da gecerlidir. Zira kapali anonim gsirketler bakimin-
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in close joint stock companies, liability of administrative
board will come up under corporate law.

Inpublicly-held joint stock companies, special prevision
is stated in order to preserve investor and investment
because opening a liability case against the adminis-
trative board will not ensure adequate preservation to
investor. Under normal circumstances in publicly-held
joint stock companies, in order to return of money, com-
pany should open a case. However, most of the time, it
is not possible with presence of administrative board
that shaped with will of majority shareholder.?® Thus,
a mechanism is regulated in order to ensure company
open restitution law suit. According to that, in the case
of non-litigation, authority to open a case by the Board
is regulated. This provision is regulated under following
provisions of article 21.%°

Article 94 that is referred, the authority is regulated.®®

According to that, authority of demand announcement
of results of auditing regarding to transactions about
non-litigation of restitution law suit by administrative
board, from company to shareholders and authority to

dan ortiilii kazan¢ aktariminin séz konusu olmasi ha-
linde yonetim kurulunun gsirketler hukuku anlaminda
sorumlulugu giindeme gelir.

Halka acik anonim sirketlerde ise yatirimeinin yénetim
kuruluna kars1 sorumluluk davas1 agmasinin yeterli bir
koruma saglamamasi sebebiyle yatirimin ve yatirimeinin
korunmasi noktasinda bu hususa iligkin 6zel bir diizen-
leme 6ngoriilmiistiir. Normal kosullarda halka acik gir-
ketlerde paranin iadesinin saglanmasi i¢in sirketin dava
acmasli gerekmektedir. Ancak ¢ogu zaman hakim ortagin
iradesine gore sekillenmis bir yonetim kurulu varhg:
karsisinda bu miimkiin degildir.*® Bu sebeple sirketin
iade davasmi acmasini saglayabilecek bir mekanizma
o6ngoriilmiistiir. Buna gore davanin acilmamasi halinde
Kurul’a da dava agma yetkisi taninmigtir. 21. maddenin
devam eden fikrasinda bu husus diizenlenmigtir.?

Maddenin atif yaptig1 94. maddede ise s6z konusu yetki
diizenlenmistir.;*

seklinde 6ngérmiistiir. Buna gore Kanun, Kurul’a iade
davasini agacak olan yonetim kurulunun iade davasi a¢-
mamas! halinde s6z konusu iglemlere iligkin denetleme
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open restitution law suit in case of non-litigation of res-
titution law suit by concerned regarding amount that
determined by the Board in certain time is given to the
Board by the Law. This provision is significant excep-
tion for principle of relativity of contracts. Authority
of opening a lawsuit is given to independent manage-
ment authority that is not a party of contract. In so far,
the Board cannot open a lawsuit transaction which is
against law, regulations, founding charter, management
goals and field of operation unless the transaction cause
decrease or loss of company asset.*

D. LIABILITY REGARDING ACQUISITION OF
SHARES BY ITS COMPANY

In joint stock company law, withdrawal of capital is pro-
hibited. This prohibition is also an appearance of princi-
ple of preservation of capital. Especially in publicly-held
joint stock companies that quoted in the stock Exchange,
acquisition of shares by its company causes manipula-
tion.*> Company acquire own shares; that cause rise in
prices. These transactions are undesirable. This matter
isregulated in article 379 of Turkish Commercial Code.
If circumstances which are foreseen in articlea, com-
pany acquire its own shares. In article 379, Joint Stock
Company can acquire or take in pledge own shares that
will not exceed %10 of registered or issued capital, oner-
ously is regulated. In continuing articles, exceptions are
regulated. However these articles should be reviewed
with article 22 of code no 6362 and communiques. Pro-
vision of:

sonuglarinin sirket tarafindan hissedarlara duyurulma-
sim1 isteme ve Kurulca belirlenen tutarin iadesine ilis-
kin davanin ilgililerince belirlenen siire icinde a¢ilma-
mas! halinde dava agma yetkisi tanimigtir. Bu hiikiim,
sozlesmelerin nispiligi ilkesine getirilmis olan 6nemli
bir istisnadir. S6zlesmenin tarafi olmayan bir bagimsiz
idari otoriteye dava agma hakk: tammmustir. Su kadar ki,
Kurul, ortaklik malvarliginda azalmaya ya da kayba yol
acmadigl takdirde, kanuna, mevzuata, ortaklik ana soz-
lesmesine, isletme amag¢ ve konusuna aykirilik olustu-
ran bir islem icin dava acamayacaktir.®

D. SIRKETIN KENDIi PAYLARINI iKTiSABI
BAKIMINDAN SORUMLULUK

Anonim sirketler hukukunda sermayenin iade edilmesi
yasag1 s0z konusudur. Bu yasak, sermayenin korunmasi
ilkesinin de bir gériintimiidiir. Sirketin kendi paylarim
iktisap etmesi veya rehin olarak kabul etmesi halinde
sermayenin iadesi ilkesine ve sermayenin korunmasi il-
kesine aykirilik ortaya cikar. Ozellikle borsaya kote edil-
mis olan halka acik ortakliklarda sirketin kendi paylari-
n1 iktisap etmesi manipiilasyona yol acar.** Sirket kendi
hisselerini toplar; bu da fiyatlarin yiikselmesine sebep
olur. Bu tiir durumlarin 6niine gecilmek istenmektedir.
Bu husus TTK’nin 379. maddesinde;

“(D Bir sirket kendi paylarini, esas veya cikarilmis
sermayesinin onda birini asan veya bir islem sonunda
asacak olan miktarda, ivazli olarak iktisap ve rehin

26 Caglar Manavgat, p.394. and p.424.

27 “(1) It is forbidden that publicly-held corporations
and collective investment schemes and their
subsidiaries and associates to transfer income to real
persons or legal entities with whom they have a direct
or indirect relationship in terms of management, audit
or capital by decreasing their profits or their assets

or by preventing the increase of their profits or their
assets via performing transactions such as making
contracts or commercial practices containing different
prices, fees, costs or conditions or producing a trading
volume in violation of the conformity with market
practices and comparability to similar transactions,
prudence and honesty principles of commercial life.

(2) Cases where publicly-held corporations and
collective investment schemes as well as their
subsidiaries and associates do not perform the
activities expected from them as prudent and honest

merchants in the framework of their articles of
association or their fund rules or if they do not perform
activities in order to conserve or increase their profits
or assets in accordance with market practices,
providing the increase of the profits or assets of

real persons and legal entities with whom they are
related shall also be deemed as illegal transfer pricing
activities.”

28 Gaglar Manavgat, p.389.

29 “(4) In the event that the income transfer is
discovered by the Board, publicly-held corporations,
collective investment schemes as well as their
subsidiaries and associates shall request from the
parties to which income transfer has been made, to
return, the amount transferred and its legal interest to
the corporation or collective investment scheme the
assets or profit of which have been decreased, within
the duration to be determined by the Board, Parties

which have received an income transfer are obliged

to return the transferred amount with its legal Intec

as within the period to be determined by the Board.
Articles 94 and 110 regarding the violation of the
prohibition of illegal transfer pricing and the civil, penal
and administrative sanctions foreseen in the related
legislation shall be reserved"

30 (1) The Board is authorized to request the
announcement of supervision results from publicly
held corporations, and collective investment schemes
as well as their associates and subsidiaries which have
been determined to be engaged in the transactions
mentioned in Article 21; to file a suit for the return of
the amount determined by the Board within the period
specified by the Board.

31Caglar Manavgat,. p.442.

32 Unal Tekinalp, New Jurisprudence of Capital
Partnerships, 2013, Istanbul, p.82.
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“(1) Publicly-held corporation may acquire their own
shares and take them in pledge in the framework of the
conditions to be determined by the Board. The Board
establishes the principles and procedures regarding
conditions regarding the acquisition and taking in
pledge of the shares of publicly-held corporations by
themselves, the limits of transactions, the disposal
and amortization of shares which have been acquired
and the disclosure of these issues to the public.”

is regulated in Code no 6362. According to that, trans-
actions of acquisition or take in pledge of shares by its
publicly-held joint stock companies will be in scope of
capital market regulations.

In Turkish Commercial Code, not only acquisition but
also taking in pledge of share by its companies is regulat-
ed in article 379, for both situation principle of limited
liberty is adopted.

V1. CONCLUSION

In case of encounter of capital market actor with finan-
cially negative situation, effect of damages to capital is
significant. Deterioration of financial status, unreturned
of certain part of capital, in other words loss of capital or
situation of assets of companies does not afford debts
and obligations may cause go into debt. The importance
of protecting the capital is importance in relation to
third parties as well as the company itself.

olarak kabul edemez. Bu hiikiim, bir iiciincii kisinin
kendi adina, ancak sirket hesabina iktisap ya da rehin
olarak kabul ettigi paylar i¢in de gecerlidir.

seklinde diizenlenmistir. ESer maddede 6ngoriilen sart-
lar s6z konusu ise sirket kendi paylarini iktisap edebilir.
Kanunun 379. maddesinde, anonim sirketin kendi payla-
rin1 esas veya ¢ikarilmis sermayesinin onda birini agma-
mak kaydiyla ivazh olarak iktisap ve rehin olarak kabul
etmesinin kogullar1 diizenlenmigtir. Devam eden mad-
delerde ise istisnalar 6ngoriilmiistiir. Ancak bu maddeler
6362 sayili Kanun’un 22. maddesi ve Teblig ile beraber
degerlendirilmelidir.

Tiirk Ticaret Kanunu'nda sirketin kendi paylarini satin ve
rehin alinmasi islemlerinin her ikisi 379. maddede diizen-
lenmis olup, paylarin rehin igleminde de, paylarin iktisa-
bindaki sinir ve kurallara uyulmasi gerektigi 6ngoriilerek,
her ikisi i¢in de sinirh serbestlik ilkesini benimsenmistir.

V1. SONUC

Sermaye piyasasi aktorlerinin mali yonden negatif du-
rumlarla karsilasmasi halinde zararlarin sermayeye
etkisi olduk¢a 6nemlidir. Mali durumun bozulmasi,
sermayenin belirli bir kisminin karsiliksiz kalmasi, es
deyisle sermaye kayb1 veya sirketin aktiflerinin borg
ve yiikiimliiliikleri kargilayamamasi, yani borca batik-
lik sonugclarina yol agabilir. Sermayenin korunmasinin
onemi, sirketin kendi icinde oldugu kadar ticiincii kigi-
lerle iligkisi noktasinda da biiyiik 6nem tagimaktadir.

26 Caglar Manavgat, a.g.e., s.394. ve s.424.

27 “Halka acik ortakliklar ve kolektif yatirim kurulus/ari
ile bunlarin istirak ve bagh ortakliklarimin; yénetim,
denetim veya sermaye bakimindan dogrudan veya
dolayh olarak iliskide bulunduklari gercek veya tiizel
Kisiler ile emsallerine uygunluk, piyasa teamiilleri,
ticari hayatin basiret ve dirdistliik ilkelerine aykri
olarak farkh fiyat, dcret, bedel veya sartlar iceren
anlasmalar veya ticari uygulamalar yapmak veya
islem hacmi diretmek gibi islemlerde bulunmak
suretiyle kérlarini veya malvarhiklarin azaltarak veya
kaérlarinin veya malvarliklarinin artmasini engelleyerek
kazanc aktariminda bulunmalari yasaktir, Halka acik
ortakliklar ve kolektif yatirim kuruluslar ile bunlarin
istirak ve bagh ortakliklarinin, esas s6zlesmeleri veya
¢ tiiziikleri cercevesinde basiretli ve dlirtist bir tacir
olarak veya piyasa teamiilleri uyarinca kérlarini ya da
malvarliklarini korumak veya artirmak icin yapmalari

beklenen faaliyetleri yapmamalari yoluyla iliskili
olduklar gercek veya tiizel kisilerin kériarimin ya da
malvarliklarinin artmasini saglamalari da rtiilti kazang
aktarimi sayilr”

28 Caglar Manavgat, a.g.e., s.389.

29 “Kazanc aktariminin Kurulca tespiti hélinde halka
acik ortakliklar, kolektif yatirim kuruluslari ile bunlarin
istirak ve bagh ortakliklari, Kurulca belirlenecek stire
icinde kendilerine kazang aktarimi yapilan taraflardan,
aktarilan tutarin kanuni faizi ile birlikte mal varligr veya
kérn azaltilan ortakliga veya kolektif yatirim kurulusuna
iadesini talep eder. Kendilerine kazanc aktarimi yapilan
tarafiar Kurulca belirlenecek stire iinde aktarilan
tutart kanuni faizi ile birlikte iade etmek zorundadir.
Ortiilii kazanc aktarimi yasaginin ihlali ile ilgili 94 dincii
ve 110 uncu maddeler ile ilgili mevzuatta éngérilen
hukuki, cezai ve idari yaptirimlar sakiidir"

30 “Kurul, 21inci maddede belirtilen islemlerde

bulundukiar: tespit edilen halka acik ortakliklar,
kolektif yatiim kuruluslari ve bunlarin bagh ortakliklari
ile istiraklerinden denetleme sonuglarinin Kurul
tarafindan belirlenecek usul ve esaslar déhilinde
ortaklara duyurulmasini istemeye, Kurulca belirlenen
tutarin tayin edilen siire icinde iadesi icin dava acmaya
yetkilidir”

31Caglar Manavgat, a.g.e., 5.442.

32 Unal Tekinalp, Sermaye Ortakliklarinin Yeni
Hukuku, Vedat, 2013, istanbul, 5.82.
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Apart from the issuance period, it is also necessary to
clarify the public to determine the values of the capi-
tal market instruments. For this, financial statements
are published at periodical intervals and special case
disclosures are made. These are the two steps of illu-
minating the public after export.

As aresult, the role of the narrative; to disclose any in-
formation and risk that may affect the investor’s deci-
sion during the issuance.

The principles that are essential to the protection of
the capital are taken into consideration and it is im-
portant for the protection of the investor and the
investor to prevent the loss of the shareholders ac-
cording to the characteristics of the investment. By
enforcing the prohibitions and sanctions regulated
under the legislation, the transaction security of the
companies taking part in the capital market can be
ensured. ®
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Thrac déneminin disinda, sermaye piyasasi araglarinin
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