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ABSTRACT

There are several regulations in various parts
of our legislation regarding the “defect’ con-
cept indicating the difference between re-
quired qualifications in accordance with the
contract and existing qualifications of a per-
formance. Defect liability is comprehensively
arranged in the Turkish Code of Obligations
numbered 6098 (“TCO”) and the Consumer
Protection Law numbered 6502 (“CPL”). The
main idea of our study is to analyze the defect
concept within the scope of Turkish law regu-
lations, Supreme Court's precedents and ar-
guments in doctrine.

KEY WORDS: Defect, Defect Liability, La-
tent Defect, Defect Types

OZET

Edimin sozlesme geregi tasimasi gereken ni-
telik ile meveut niteligi arasindaki farki ifade
eden “ayip’ kavramina iliskin olarak, mevzua-
timizin cesitli kisimlarinda dtizenlemeler bulun-
maktadir. Ayiptan dogan sorumluluk, en kap-
samli haliyle 6098 sayill Turk Borclar Kanunu
(“TBK”) ile 6502 sayili Tuketicinin Korunmasi
Hakkinda Kanun'da (“TKHK") diizenlenmekte-
dir. Bu makalede ayip kavrami hakkinda Ttrk
hukukundaki dtizenlemeler, Yargtay ictihatlari
ve ogretideki gorislere de vyer verilerek ince-
lenmektedir.

ANAHTAR KELIMELER: Ayip, Ayiptan Do-
gan Sorumluluk, Gizli Ayip, Ayip TUrleri

GSI1219




-0>70

15/

I. INTRODUCTION

EFECT CONCEPT IS REGULATED IN VARIOUS PROVI-
sions of our legal system. For example with
regard to the CPL, a defective good is defined
asagood whichisinbreach of contractbyrea-
son of incompliance with the agreed example
or model or not having required qualifica-

tions which it should objectively have had. In addition
to this, defect concept and defect liability are arranged
in the TCO, based on especially sales agreement, rental
agreement and contract of work.! Defect is described
based upon sales agreement solely in the TCO and this
definition may be used by comparison for the other
contract types. Defects may also occur as an absence of
qualifications agreed in any manner by the parties and
also as a material, legal or economic defect eliminating
or significantly reducing the benefits expected from the
sold property. According to the Supreme Court, healthy
transfer of a good depends on its being free from faults
and defects. When viewed from this aspect, defect is an
obstacle preventing spesific performance. In this study,
we will examine, first of all, the characteristics of defect
types and secondly, the rights and liabilities of parties in
sales, work and rental agreements.

Il. DEFECT TYPES

Defect is defined as deficiencies making the object con-
siderably difficult to use or decreasing usage value; in
other words absence of a material, legal or economic
quality that the relevant object must have in accordance
with the contract.? Defect concept can be examined un-
der four categories.

A. Clear and Latent Defects

Clear defects can be discovered by way of an ordinary
inspection. Whereas, latent defects, in the contrary, are
undetectable through an ordinary inspection but subse-
quently cause failure or malfunction. For instance, a vis-
ible tear in a suit whose qualities are determined in the
contract is considered as clear defect, however the suit’s
poor material quality forms a latent defect. According
to the Supreme Court decisions, this differantiation can
be decided on whether the defect is clearly visible or dif-
ficult to detect.® Latent defects necessitate securing the
legal interest extensively because of its nature, as it can
remain hidden for a long time. Defect notice periods of
clear and latent defects are determined differently. For

1. GiRIS

YIP KAVRAMI HUKUKUMUZDA, CESITLI MEVZUAT
hiikiimlerinde diizenleme alani bulmustur.
Ornegin, TKHK’da ayipli mal, tiiketiciye
teslimi aninda, taraflarca kararlagtirilmig
olan 6rnek ya da modele uygun olmamasi
ya da objektif olarak sahip olmasi gereken
ozellikleri tasimamasi nedeniyle s6zlesmeye aykiri olan
mal olarak tanimlanmigtir.! TBK’da ise ayip kavrami ve
ayiptan sorumluluk, 6zellikle satis s6zlesmesi, kira soz-
lesmesi ve eser sozlesmesi olmak {izere farkli s6zlesme
tiirleri temel alinarak diizenlenmistir. TBK’da ay1p, yal-
nizca satig sézlesmesi kapsaminda tanimlanmig olup,
diger s6zlesmeler bakimindan ise bu tanimdan kiyasen
yararlanilmas1 miimkiindiir. Taraflarin herhangi bir su-
rette anlagtiklar: niteliklerin s6z konusu satilanda bu-
lunmamasi sebebiyle ay1p olusabilecegi gibi nitelik veya
niteligi etkileyen nicelige aykir olan, kullanim amaci
bakimindan satilanin degerini veya alicinin ondan bek-
ledigi faydalar1 ortadan kaldiran veya 6nemli Slciide
azaltan maddi, hukuki ya da ekonomik ayiplar da ortaya
cikabilir. Yargitay’in yaklagimi acisindan ise bir malin
saglikh tesliminin gerceklestiginin kabulii i¢in o malin
her tiirlii ayip ve hatadan ari olmasi gerekir. Bu a¢idan
ayip aynen ifanin 6niinde bir engel gibi goriilmektedir.
Bu calismada dncelikle niteliklerine gére ayip tiirleri;
daha sonra satig, kira ve eser sozlegsmesi iligkilerinde ta-
raflarin haklar1 ve sorumluluk sartlar: ele alimmugtir.

II. AYIP TURLERI

Ay1p, sozlesme konusu seyin uygun surette kullanilma-
sim1 6nemli 6lciide giiclestiren veya ortadan kaldiran ya
dakullamim degerini azaltan eksiklikler; bagka bir deyis-
le s6zlesme konusu seyde mevcut olduguna giivenilen,
maddi, hukuki ve ekonomik niteligin eksikligi olarak
tamimlanmaktadir.? Ayip kavrami dort kategoride ince-
lenebilir.

A. Acik ve Gizli Ayiplar

Acik ayiplar ilk bakista olagan bir inceleme ile anlagila-
bilen ayiplardir. Buna karsilik ilk bakista gériinmeyen
ancak daha sonra anlagilan ayiplar ise gizli ayip niteli-
gindedir. Ornegin sézlesmede nitelikleri belirlenmis bir
takim elbisede goriilebilen bir yirtik olmasi acik ayip sa-
yilirken, daha sonra kullanilan malzemenin sézlesmede
belirtilenden farkh oldugunun ortaya ¢ikmasi halinde
gizli ayip durumu olugur. Yargitay kararlar1 uyarinca bu
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clear defects, this period begins with transfer and for la-
tent defects, it begins with the emergence of defect.*

B. Important, Less Important and Unimportant
Defects

The difference between important and less important
defects is related to the rights of the claiming party
pursuant to defect liability provisions. For instance, in
terms of contract of work, the employer’s right to with-
draw from the contract due to defect which exists at the
time of transfer, is only possible, if such defect is signifi-
cant enough to avoid acceptance.® Otherwise, that would
constitute a contradiction to the principle of good faith.
If the defect is less important, the employer is entitled
to retain the work and request a deduction of cost pro-
portionally with the defect or demand a repair free of
charge.®

In addition to important and less important defects,
unimportant defect concept is also regulated by law for
sales agreement and rental agreement. In terms of sales

ayrim, ayibin malin teslimi aninda acikca goriinebilecek
bir 6zellikte olup olmadigina gore yapilabilir.? Gizli ayip-
lar, uzun bir siire zarfinda dahi meydana ¢ikmayabilece-
ginden, hukuki menfaatin kapsaml olarak korunmasini
gerektirirler. Acik ayip ile gizli ay1p arasindaki bir fark da
ay1p bildirim siiresinin baglangicidir. Acik ayip icin ayip
bildirim siiresi teslim tarihinde baglarken, gizli ay1p i¢in
bu siire gizli ayibin ortaya ¢ikmasiyla baglar.*

B. Onemli, Daha Az OGnemli ve Gnemli Olmayan
Ayiplar

Onemli ayip ve daha az 6nemli ayip ayrimi, ayiptan so-
rumluluk hiikiimlerine bagvuran tarafin sahip oldugu
haklar ve haklarin niteligi ile alakaldir. $6yle ki; eser
sozlesmesi bakimindan teslim aninda mevcut olan ayi-
bin ig sahibine s6zlesmeden dénme hakki vermesi ancak
eserdeki ayibin kabulden kacinmayi hakh kilacak dere-
cede 6nemli oldugu halde miimkiindiir.® Aksi durum,
diirtistlitk kurali ile bagdagmayacaktir. Ayip daha az
onemli nitelikte ise eser alikonup ayip oraninda indi-
rim istenebilir veya eserin iicretsiz onarilmasi istene-
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agreement, vendor’s nonliability from unimportant
defects is widely accepted by doctrine.” Besides that, in
rental agreements, important defects justify the tenant
to apply default of debtor provisions, however he does
not have such opportunity for unimportant defects.®

C. Material and Legal Defects

Defects relating to physical characteristics of a good are
considered to be material defects. In order to assess the
condition of a certain good, an identical good may be
used for comparison. In case of contracts in which the
determined subject matter is manifacturing of a unique
good, in order to evaluate the quality of the agreed good
the relevant terms has to be interpreted in good faith.
Yet in some cases the determiantion of a material defect
is impossible, due to the type of the product which does
not lend itself for comparison. With regard to rental
agreement, the fact that the leased property is not suit-
able for use in accordance with the purpose defined in
the agreement, such defect is considered as a material
defect.’

Legal defect is defined as the intervention to usage or
utilization of goods, because of a legal issue. For in-
stance, in case of a tenancy, renting a building without
occupancy permit is a matter of legal defect because the
tenant shall not be able to use the rights arising from
rental agreement on a building without occupancy per-
mit.!° Legal defects can be derived from public or private
law. The cases of a sold property having an illegal brand
or a produced work violating someone else’s copyrights
also constitute legal defect."

bilir.® Satis sdzlesmesi ve kira sozlesmesi kapsaminda
onemli ayip ve daha az 6nemli ayip kavramlarinin yan
sira 6nemli olmayan ayip kavrami da diizenlenmistir.
Ogretide satig s6zlesmesinde saticinin 6nemsiz ayiplar-
dan dolayr sorumlu tutulamayacagl benimsenmistir.”
Kira s6zlesmesinde ise 6nemli ayiplarin varhgy, kiraciya
borclunun temerriidii hiikiimlerine bagvurma hakk ta-
nirken; 6nemli olmayan ayiplar i¢in kiracinin b&yle bir
imkani bulunmamaktadir.®

C. Maddi ve Hukuki Ayiplar

Maddi ayiplar, malin fiziksel 6zellikleriyle alakali olan
ayiplardir. Malda maddi ayip bulunup bulunmadigim
anlamak icin, benzer mallarin kistas olarak alinmasi
miimkiindiir. Ancak eser sézlesmelerinde 6zel bir egya-
nin iiretimi konusunda anlagilmisg ise benzer nitelikteki
esyalarla bir kiyas yapmak yerine sézlesmede taraflarin
anlasmis oldugu nitelikler diiriistlitk kurallar1 cerce-
vesinde yorumlanir. Zira dikkate alinmasi gereken or-
talama nitelikte bir esya s6z konusu olmayabilir. Kira
sozlesmesi acisindan diisiindiigiimiizde ise kiralananin
sozlesme amacina uygun bicimde kullanmaya elverisli
durumda olmamas1 maddi bir ayip olarak kabul edil-
mektedir.’

Hukuki ayip ise s6zlesmede belirtilen nitelikte malin
kullaniminin veya maldan yararlanmanin hukuki bir
sebeple engellenmesidir. Ornegin, bir kira iligkisinde ki-
racinin yapi kullanim izin belgesi olmayan bir bina icin
sozlesme yapmasi durumunda hukuki ayip s6z konusu
olacaktir. Zira yapi kullanim belgesi olmayan bina {ize-
rinde kiraci kira s6zlesmesinden dogan haklarin kul-
lanamayacaktir.’® Hukuki ayip, kamu hukuku veya 6zel

1TKHK Art. 8/1.

2 Nihat Yavuz, Ayipl [fa, Ankara 2012, p.35.

3 Yarg. 11. HD, T. 04.06.1998, E. 1998/2126, K.
1998/4183: “...because this issue can be seen instantly
and clearly therefore shall not considered as a latent
defect..

4 Yarg. 15. HD, T. 12.10.1992, E. 1992/1182, K.
1992/4671: “....if clear defects entreated to
compensation and a formal request does not
prompted hereto from delivery, such defects are
unenforceable. Solely subsequent defects’recovery
can be demanded provided that notifying the
contractor upon their appearance and remedying
existing flaws can be always demanded in

limitation period..."

5TCO Art.475/1.

6 Yarg. 14. HD, T. 26.3.2012, E. 2012/2363, K.
2012/4433: “In case of the defects of work are
insignificant, the employer can demand a deduction
from cost proportionally with such defect or if
remedying the defects required excessive expense,
then the employer can demand repair of work from
the contractor.”

7 Cevdet Yavuz, Borclar Hukuku Dersleri Gzel
Hiikimler; |stanbul 2012, p. 71.

8TCO Art. 304.

9 Yarg. 13. HD, T. 5.12.1994, E. 1994/9668, K.
1994/10845: “...1ailure to preparing the leased
property suitable for use must be accepted as a
material defect’.

10 Yarg. 11. HD, T. 17.6.2004, E. 2003/10866, K.
2004/6775: “...if absence of occupation permit of
the building known to lessee [...] claimant lessee’s
knowledge about presence of defect at

transfer time..."

11 Nursen Ayan, “ Tasinir Satiminda Saticinin
Kanundan Dogan Ayiba Karsi Tekeffiil Borcu’, Selcuk
Universitesi Hukuk Fakiltesi Dergisi 1, Konya 2007,
p.17 https://www.selcuk.edu.tr/dosyalar/files/004/
cilt_15_sayi_1.pdf (Erisim 27.01.2016).

12 Mustafa Alper Giimiis, Borclar Hukuku Ozel
Hiikiimler, Istanbul 2012, p. 52.

13 TCOArt. 219.
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D. Primary and Secondary Defects

Primary defects exist at the time of transfer or the in-
spection. Secondary defects arise from primary defects
and subsequently appear in time. It may happen, for
example, that a construction lacks sufficient concrete
and this causes cracks on the wall in time. If the lack
of sufficient concrete is perceivable at the inspection,
these kind of defects are called primary defects, whereas
defects which are detected after an inspection, accord-
ing to our example the cracks caused by that insufficient
concrete, are called secondary defects.'* Secondary de-
fects are considered similar to latent defects because of
their subsequent nature.

lil. DEFECTS WITHIN THE SCOPE OF SALES
AGREEMENT

Defects within the context of sales agreement may ap-
pear as (i) an absence of qualities of the good that the
vendor has informed the buyer about or (ii) defects that
significantly reduce or eliminate the value of the good in
context of intended use and the benefits expected by the
buyer.®

A. Conditions of the Vendor’s Defect Liability

Since a good is already determined in the sales agree-
ment, as opposed to a contract of work, a defect of a
good can easily be detected by comparing the defected
good with an identical good. For example, the defect of
a pullover bought from a shop, can easily be detected
by comparing to another identical product, and seen
whether there is abutton missing. Similarly, the absence

hukuk kaynakl olabilir. Hukuki ayiba 6rnek olarak; sa-
tilan malin hukuka ayr1 bir marka tagimasi, meydana ge-
tirilen eserin bagkasinin telif haklarini ihlal etmesi gibi
haller de gosterilebilir."

D. Asli ve Tali Ayiplar

Asli ayiplar teslim veya muayene aninda mevcut olan
ayiplardir. Tali ayiplar ise asli ayiptan kaynaklanan ve
zaman icinde ortaya cikan ayiplardir. Ornegin, yiiklenici
tarafindan inga edilen bir yapidaki eksik beton durumu
muayenede anlagilabiliyorsa asli ayiptir, ancak birineil
nitelikteki bu ay1p eksik beton sebebiyle duvarda ¢atlak-
lar olusturmusgsa bu halde tali ayiptan bahsedilebilir.*
Tali ay1p da neticelerini gec ortaya ¢ikardig icin 6zellik
itibariyla gizli ayiba benzemektedir.

lll. SATIS SOZLESMESi KAPSAMINDA AYIP

Satis sozlesmesi kapsaminda ayip, (i) saticinin, aliciya
herhangi bir surette bildirdigi niteliklerin satilanda bu-
lunmamasi veya (ii) nitelik veya niteligi etkileyen nice-
ligine aykiri olan, kullanim amaci bakimindan satilanin
degerini ve alicinin ondan bekledigi faydalar1 ortadan
kaldiran veya 6nemli 6l¢iide azaltan eksiklikler olarak
ortaya cikabilir."

A. Saticinin Ayiptan Sorumlulugunun Sartlari

Satis sézlesmesinin kuruldugu anda, eser s6zlesmesin-
den farkli olarak, ortada bir mal bulundugu i¢in sézles-
me konusu malin ayiph olup olmadigi, benzer cinsten
bagka bir mal ile kargilagtirilmak suretiyle bulunabilir.
Ornegin, bir giyim magazasindan hirka alirken, hirkanin

1TKHK m. 8/1.

2 Nihat Yavuz, Ayipli ifa, Ankara 2012, s. 35.

3 Yarg. 11. HD, T. 04.06.1998, E. 1998/2126, K.
1998/4183: “...bu husus malin teslimi aninda acikca
gortilebilecek bir 6zellik oldugundan ve gizli ayip
sayilmayacagindan...”

4 Yarg. 15. HD, T. 12.10.1992, E. 1992/1182, K.
1992/4671: “...acik ayiplar da tazminata konu

edilmis ve teslimden bu yana gecen stirede istemde
bulunulmarmis ise bunlar dava edilemez. Ancak
sonradan ortaya cikan gizli ayiplarin tazmini, ortaya
cikmasiyla birlikte yiiklenici haberdar edilmek kaydiyla
istenebilecegi gibi, mevcut noksanhklarin giderilmesi

de zamanasimi stiresi icinde her zaman dava edilebilir".

5TBKm. 475/1.

6 Yarg. 14. HD, T. 26.3.2012, E. 2012/2363, K.
2012/4433: “...eserdeki ayiplar énemli derecede
ehemmiyet tasimamakta ise is sahibi eserin
bedelinden kusura orantih bir miktar indirim talebinde
bulunabilir veya eserdeki ayiplarin giderilmesi biydik
bir masrafi gerektirmiyorsa is sahibi o seyin tamirini
yiikleniciden isteyebilir".

7 Cevdet Yavuz, Borclar Hukuku Dersleri ((izel
Hiikiimler), istanbul 2012, 5. 71.

8 TBKm. 304.

9 Yarg. 13. HD, T. 5.12.1994, E. 1994/9668, K.
1994/10845: “....kiralananin sézlesme amacina uygun
bicimde kullanmaya elverisli duruma getirilmemesi de
maddi bir ayip olarak kabul edilmesi gerekir”.

10 Yarg. 11. HD, T. 17.6.2004, E. 2003/10866, K.
2004/6775: “...binamin yapi kullanma izin belgesinin
bulunmadiginin kiraci tarafindan bilindigi [...] davaci
kiracimin, kiralanan teslim aldigr tarihte bu hukuki
ayibi bildiginin...”

11 Nursen Ayan, “ Tasimir Satiminda Saticinin
Kanundan Dogan Ayiba Karsi Tekeffiil Borcu, Selcuk
Universitesi Hukuk Fakiltesi Dergisi 1, Konya 2007,
s. 17 https://www.selcuk.edu.tr/dosyalar/files/004/
cilt_15_sayi_1.pdf (Erisim 27.01.2016).

12 Mustafa Alper Giimiis, Borclar Hukuku Ozel
Hiikiimler, Istanbul 2012, 5. 52.

13 TBKm. 219.
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of qualities that are outlined in the sales agreement or
otherwise specified by the vendor is sufficient for deter-
mining defect.

If the defect in the good makes its usage impossible or
extremely difficult, that defect is considered as a signifi-
cant defect. For this, the intended use of the good should
be deducted from the joint will of the parties and the
general acceptance regarding the good.**

According to Article 222/1 of the TCO, vendor is not li-
able for defects known by the buyer at the time of form-
ing the sales agreement. In the event the buyer accepts
the good with its defect, the buyer is considered to have
waived its optional rights. If the vendor is to be held li-
able for defects that can be seen with a simple inspec-
tion, the vendor needs to have explicitly undertaken the
absence of such defect.”®

The buyer and vendor are, within the freedom of con-
tract, entitled to make a nonliability agreement at the
time of transfer or afterwards. However, if the vendor
is negligent at the time of transaction, then nonliability

diigmelerinin eksik olup olmadigi, diger hirkalarla kar-
silagtirilarak anlagilabilir. Ayn1 sekilde, satis s6zlesme-
sinde belirtilen veya satici tarafindan bildirilen 6zellik-
lerin satilanda bulunmamasi da ayibin varliginin tespiti
icin yeterlidir.

Satilanda var olan ayip, satilanin kullanimini alic1 aci-
sindan imkansiz kiliyor veya agir1 6lciide giiclestiriyorsa,
ay1p 6nemli sayilir. Bunun i¢in, satilanin ne amacla kul-
lamilacaginin, taraflarin ortak niyetlerinden veya satila-
na ait yaygin goriislerden faydalanilarak tespit edilmesi
gerekmektedir."*

TBK’nin 222/1. maddesi uyarinca satici, satis s6zlesme-
sinin kuruldugu sirada alic1 tarafindan bilinen ayiplar-
dan sorumlu degildir. Alic1 tarafindan ayiplar1 bilinen
malin kabulii halinde alic1 bu se¢imlik haklarindan fe-
ragat etmis sayilir. Saticinin, alicinin basit incelemesi
ile anlagilabilecek ayiplardan sorumlu tutulmasi icin,
s6z konusu ayibin bulunmadigim ayrica taahhiit etmig
olmasi gerekmektedir.'®

Satici1 ve alic1 teslim aninda veya teslimden sonra, s6z-
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agreement shall not be valid.’* The Supreme Court spec-
ifies that the vendor cannot claim nonliability in cases
where the defect is latent, also in all the cases where the
vendor is grossly negligent in transrefing a defective
good.”

However, in cases where the buyer accepts the good,
optional rights in the TCO are no longer applicable.’®
For example, the buyer who purchased the good with a
reasonable price can no longer use this situation in his
favour in the future. To think otherwise is inconsistent
with the logic of law."

The buyer is obliged to evaluate the condition of pur-
chased goods within a reasonable period of time and no-
tify the vendor in the event of determining a defect that
requires the vendor’s liability.*® For latent defects, the
buyer reserves the rights and must give immediate no-
tice to the vendor at the moment the defect arises. Oth-
erwise, the buyer will be considered to have accepted the
good and the vendor shall not be liable. But even in these
cases, the vendor shall not be relieved of his obligations
due to not having been notified in time, on the condition

lesme serbestisi kapsaminda bir sorumsuzluk anlagmasi
yapabilirler. Ancak, sorumsuzluk anlagmasi, malin dev-
rinde saticinin agir kusuru varsa gecerli olmayacaktir.'®
Yargitay, saticinin sorumsuzluk anlagmasi ile sorum-
lulugunu kaldiramayacag1 hallerin sadece ayibin giz-
lenmesi ile siirli olmayacagini; saticinin ayipli malin
devrinde agir kusurlu sayilacagr her halde bu hitkmiin
uygulanacagini belirtmektedir.”

Alicinin mali kabul ettigi hallerde artik TBK’da diizen-
lenmis olan se¢imlik haklarim kullanmasina olanak
yoktur.® Ornegin defolu mali uygun fiyatla almig olan
alacaklinin bu durumu ileride kendi lehine ¢evirme gibi
bir olanag yoktur. Aksi, hukuk mantig ile bagdasmaz.

Alic1 satilan1 devraldiktan sonra, iglerin olagan akigina
gore imkan bulur bulmaz satilanin durumunu gézden
gecirmek ve satilanda saticinin sorumlulugunu gerekti-
ren bir ayip goériirse, bunu uygun bir siire icinde satici-
ya bildirmek zorundadir.*® Gizli ayiplar icin ise alicinin
haklar: sakli kalmaya devam edecek; alic, gizli ayibin or-
taya cikmasi iizerine derhal durumu saticiya bildirecek-
tir. Aksi halde alic1 satilami kabul etmis sayilacagindan,
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that he has been grossly negligent. However, the liability
of defects caused by vendors with a certain profession
will still exist even if the time for due notice of the defect
hasbeen passed.”

B. Rights of the Buyer

In the situation when the defect occurs, the buyer is en-
titled to withdraw from the contract.?> The buyer can
demand a refund for the contract price with interests,
litigation expenses and direct damages arising from the
defective good, in case the buyer withdraws from the
contract due to defect of the product. If there are addi-
tional losses inflicted, the buyer can even demand com-
pensation for such loss unless he has proven that it is not
caused by his own fault.?*

Deduction of costis one of the optional rights of the buyer.
The buyer may retain the good and demand a reasonable
deduction of cost. As part of the TCO, this right is regu-
lated in accordance with the CPL. The only difference is
about the statute of limitations for immovable proper-
ties. Both codes indicate the statute of limitation as two
years, except the CPL stipulates a different statute of
limitation for immovable properties which is five years.>*

Optional rights regulated in the former Code of Obliga-
tions? contain the right to demand the repair of the good
at the vendor’s expense as a fourth option, differently
from the relevant CPL provisions.?

Furthermore, the buyer retains another right which can
be brought up to the vendor, in case of common sales
whereby the good can be replaced. If the buyer demands
replacement of the good, the vendor shall be responsible
for replacing the good with an identical or similar good.
The buyer is also entitled to claim compensation.

saticinin sorumlulugu ortadan kalkacaktir. Ancak bu
hallerde dahi agir kusurlu olan satici, satilandaki ayibin
kendisine siiresinde bildirilmemis oldugunu ileri siire-
rek sorumluluktan kismen de olsa kurtulamaz. Bununla
birlikte, saticilig1 meslek edinmis kisilerin bilmesi gere-
ken ayiplar icin de sorumluluk, 6ngoriilen ayip bildirim
siiresi sona erse dahi devam eder.*

B. Alicinin Haklar

Alacakli s6zlesmeden dénme hakkina sahiptir.?* Alici-
nin sézlesmeden dénmeye iligkin olarak saticidan, 6de-
digi bedelin faiziyle birlikte geri verilmesini, yargilama
giderleri ile satilan mal i¢cin yapmis oldugu giderlerin
O0denmesini ve ayipli maldan dogan dogrudan zararin gi-
derilmesini talep edebilir. Eger bagka zararlar olugsmus-
sa, satic1 kusursuzlugunu ispat etmedikce alic1 onlar1 da
isteyebilecektir.?®

Alicinin sahip oldugu se¢imlik haklardan bir digeri ise
bedel indirimidir. Alic1 mal alikoyup saticidan makul
bedel indirimi talep edebilir. TBK kapsaminda bu hak,
TKHK’ya paralel olarak diizenlenmigtir. Tek fark ta-
sinmazlar icin 6ngoriilmiis zamanagimi acisindandir.
TKHK’da taginirlar icin secimlik haklarin kullanilma-
st iki y1la, taginmazlar icin beg yila bagh tutulmus iken
TBK’nin yaptig1 diizenlemeye gore ayiptan dogan se-
cimlik haklarin kullanilmas devirden baglayarak iki yil
gecmekle zamanagimina ugrar.**

Eski Borclar Kanunu'nda 6ngoriilen secimlik haklara*
TKHK hiikiimlerinden farkli olarak, saticinin biitiin
masraflar1 6demesi sartiyla satilanin onarimini isteme
hakk: dérdiincii bir se¢imlik hak olarak eklenmigtir.?

Alcinin sahip oldugu bir diger hak da, tiir satiminda sa-
tilanin aym tiirden bagka bir mal ile degistirilmesidir.

14 Yavuz, Borclar Hukuku, p. 71.

15 TCO Art. 222/2.

16 TCO Art. 221.

17 Yarg. Hukuk Genel Kurulu, T. 27.3.2015, E. 2013/19-
1696, K. 2015/1109: “Accordingly, not solely in case
of fraudulent concealing but in each case the vendor
transfers the defective good with gross negligence;
nonliability agreement is invalid."

18 TCO Art. 227.

19 Yarg. 13.HD, T. 4.3.2015, E. 2014/5798, K.

20TCO Art. 223.
21TCOArt. 225.
227TCO Art. 227.
23TCOArt. 229.
247TCO Art. 231,

2015/6620: “...the case is rejected on account of
the fact that vehicle bought at a approximately 20%
cheaper price according to expert’s report which
indicates knowledge of damage.”

25 Abrogated Code of Obligations Art. 202

26 Preamble of Art. 227 TCO.

27TCO Art. 301.

28 M. Murat Inceoglu, Kira Hukuku Genel Hitkiimler
Volume 1, Istanbul 2014, p.115.

29TCO Art. 301.

30TCOArt. 318.

31TCOArt. 317.

32 Giilsen Baltal, “Kira Sizlesmesinde Kiracinin
Ayiptan Dogan Haklari", Unpublished master’s thesis,
Marmara University, Istanbul 2010, p. 6.
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IV. DEFECTS WITHIN THE SCOPE OF RENTAL
AGREEMENT

The relationship between the lessee and lessor and the
obligation to transfer are all regulated in the TCO.?” Pur-
suantly, the lessor must transfer the leased property
under favorable circumstances and keep it as it is during
the term of the contract.?®

A. Conditions of the Lessor’s Defect Liability

The standard for quality control in cases of leased prop-
erties occurs through the application of the standard of
“suitability to be used”.? The determination of the suit-
ability of the property occurs either during the transfer
of the property or after the transfer.

In order for the lessee to apply for default of debtor or
subsequent defect provisions, the defect must be signifi-
cant enough to eliminate the usableness of the good in
context of the agreement. Provisions of subsequent de-
fects shall be also applied for ordinary defects.

In respect of defect notification, lessee is obliged to no-
tify the lessor without any delay.*® Differently from sales
agreement, the burden of notification has no limitation
of time. Lessee’s obligation of notification also includes
latent defects.

In order to be able to refer lessor’s liability, presence of
fault is not required. Therefore, the lessee is entitled to
exercise its optional rights without proving any fault.
However, his fault is sufficient for indemnity. In case of
adefect arising from lessee’s fault, the lessor shall not be
liable pursuant to the provisions of TCO®* and the good
faith rule.?

Alic1 degisim talep ettigi takdirde satic1 s6zlesme konu-
sumalin ayni tiirden bir mal ile degistirme yiikiimliiliigii
altina girecektir. Alic1 ayrica tazminat talep etme hakki-
na da sahiptir.

IV. KIRA SOZLESMESi KAPSAMINDA AYIP

Kirac1 ve kiraya veren iligkisi ve teslim borcu TBK'da
diizenlenmistir.*” Buna gore kiraya veren kiralanani ka-
rarlagtirilan tarihte, s6zlesmede amaclanan kullanima
elverigli bir durumda teslim etmek ve sdzlesme siiresin-
ce bu halde bulundurmak zorundadir.*

A. Kiraya Verenin Ayiptan Sorumlulugunun
Sartlan

Kiraya verenin kiralanani, s6zlesmede amagclanan “kul-
lanima elverigli bulundurma” yiikiimliiliigii,* ayibin ni-
teliginin tespiti acisindan belirleyicidir. Bu aykir1 davra-
nis teslim esnasinda veya sonradan ortaya cikabilir.

Kiracinin bor¢lunun temerriidii veya kira konusu egya-
nin sonradan ayipl hale gelmesi hiikiimlerine bagvura-
bilmesi i¢in ay1p, kiracinin kiralanani s6zlesmeye uygun
kullanimim ortadan kaldiracak derecede 6nemli olmali-
dir. Olagan nitelikte sayilan ayiplar icin ise kiralananda
sonradan ortaya ¢ikan ayip hiikiimlerine bagvurulabilir.

Ayibin ihbari acgisindan, kiracinin, ayibr gecikmeksizin
bildirme yiikiimliiliigii vardir.*® Satis s6zlesmelerinden
farkli olarak, ihbar kiilfeti belli bir siire ile sinirh degildir.
Kiracinin bildirim yiikiimliiliigii gizli ayiplari da kapsar.

Kiralayanin tekeffiil borcundan bahsedebilmek icin bir
kusurun varligi aranmamaktadir. Yani kirac: secimlik
haklarim1 bir kusur ispati gerekmeksizin kullanabile-
cektir. Ancak tazminat icin kiraya verenin kusuru ara-

14 Yavuz, Borglar Hukuku, s. 71.

15 TBK m. 222/2.

16 TBK m. 221.

17 Yarg. Hukuk Genel Kurulu, T. 27.3.2015, E. 2013/19-

1696, K. 2015/1109: “Bu duruma gére, saticinin sadece 20 TBK m. 223.
ayibi hileyle gizlemis olmasi durumunda degil, satilan 21TBKm. 225.
ayipl olarak devretmekte agir kusurlu sayildigr her 22 TBK m. 227.
durumda sorumsuzluk anlasmasi gecersiz sayilir” 23 TBK m. 229.
18 TBK m. 227. 24 TBK m. 231.
19 Yarg. 13.HD, T. 4.3.2015, E. 2014/5798, K. 25eBK m. 202.

2015/6620: “..bilirkisi raporuna gore yaklasik %20
piyasa fiyatindan daha ucuz bir fiyata davacinin araci
hasarli oldugunu bilerek satin aldig1 gerekceleriyle
davanin reddine karar verilmistir”.

26 TBK'nin 227. maddesinin gerekcesi.

27TBKm. 301,

28 M. Murat Inceoglu, Kira Hukuku Genel Hitkimler
Cilt 1, istanbul 2014, s. 115.

29 TBK m. 301.

30TBKm. 318.

31TBKm. 317.

32 Giilsen Baltal, “Kira Sizlesmesinde Kiracinin
Ayiptan Dogan Haklar", Yayimlanmamis Yilksek Lisans
Tezi, Marmara Universitesi, Istanbul 2010, s. 6.
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B. The Lessor’s Defect Liability

Defects in leased properties occurs either during the
transfer or within the contractual period. The lessee has
two rights to claim in case of significant defects.*® Ac-
cordingly the lessee is entitled to file a claim based on the
default of debtor provisions or lessor’s liability for subse-
quent defects. For minor defects, it is only possible to as-
sertlessor’s liability for subsequent defects. In order to be
able to assert lessor’s liability of defects present at trans-
fer time, such defects must be latent. Also, lessee shall not
exercise this right for defects within its knowledge.**

Transfer should be convenient to purpose contemplated
in the contract.® Rental agreement, as opposed to sales

nir. Kiracinin kusurlu eylemiyle ayiba sebebiyet verdigi
durumlarda ise TBK’daki diizenlemeler® ve diiriistliik
kural1 cercevesinde kiraya verenin tekeffiil sorumlulu-
gundan bahsedilemez.*?

B. Kiraya Verenin Kiralananin Ayiplarindan So-
rumlulugu

Ayiplar ya teslim aninda mevcuttur ya da kira siiresi
icinde ortaya cikar. Kira konusu egyanin énemli ayiplar-
la teslimi halinde kiracinin elinde iki hak vardir.*® Buna
gore kirac1 bor¢clunun temerriidiine veya kiraya verenin
kiralananin sonradan ayipli duruma gelmesinden dogan
sorumluluguna bagvurabilir. Onemli olmayan ayiplarda
ise yalnizca kiralananin sonradan ortaya cikan ayipla-

ARTICLETTER|SUMMER 2016



agreement, does not include the transfer of ownership.
Therefore, lessor shall be also liable for subsequent de-
fects according to the TCO. For lessor’s liability of sub-
sequent defects arising after transfer, the lessor’s fault is
not required.*® Subsequent defects might be contrary to
agreement, custom traditions, material and moral obli-
gations. In addition to this, defect should not arise out of
lessee’s or his relatives’ fault.

V. DEFECTS WITHIN THE SCOPE OF CONTRACT
OF WORK

The contractor’s defect liability for contract of work is
regulated briefly compared to sales agreement.*”

While the contractor was entitled to exercise his optional
rights solely at the time of abrogated Code of Obligations,
the Supreme Court declared that in its recent decisions,
the employer is additionally entitled to demand expenses
arising out of the defect.®® Supreme Court’s decisions at
the time of abrogated Turkish Code of Obligations are
today legally regulated in.* The significance of this provi-
sionisthat the employeris entitled to demand compensa-
tion, pursuant to general provisions in the event of failure
to comply with notification periods. In addition, contrac-
tor’s defect liability can compete with tort liability.

A. Conditions of the Contractor’s Defect Liability

The liability of the contractor, which has arisen due to a
defect, cannot be applied for work which is not delivered.
However, if the work is delivered, but failed to comply
with the standards of the contract, the contractor cannot
have recourse on liablity due to defect, but instead, on de-
ficient delivery or false performance. Transfer of an un-
completed work alone constitutes the default in contract.

Another condition which has to be mentioned is that
the delivered good must be defective. It has to be noted
that due to manifacturing process, the concept of defect
is considered differently in contract of work, as to sales
agreement. The Supreme Court has determined, in a
decision relating to a contract of work, that defect con-
stitutes the following: “Defective good is a good which
lacks the qualities it should have according to the contract
or provisions; or when it shows failures which it should not
have. Briefly; defect is the deifance of qualities of a certain
product which its presumes to have.”*® The contractor is
obliged to transfer the work suitable for use.

rindan dolay kiraya verenin sorumlulugu hiikiimlerine
bagvurulmasi miimkiindiir. Kiraya verenin, kiralananin
teslim anmindaki ayiplardan sorumluluguna gidebilmek
icin ay1p gizli olmahdir. Yani kiraci egyanin ayibim bilme-
sine ragmen kiralamig ise bu yollara bagvuramamalidir.®*

Teslim, sozlesmede belirtilen amaca uygun olarak ger-
ceklestirilmelidir.*® Ancak kira iligkisi, satis iligkisinden
farkl olarak miilkiyet naklini icermediginden, sonradan
ortaya cikan ayiplar icin de TBK uyarinca, kiraya vere-
nin sorumluluguna gidilecektir. Kira iligkisinin 6zelligi
bunu gerektirir. Bu nedenle, devam eden kira iligkisi s1-
rasinda olusabilecek ayiplar i¢in TBK hiikiim getirmis-
tir. Ustelik teslimden sonra meydana gelen bu sorumlu-
luk i¢in kiraya verenin kusuru aranmaz.*® Teslim aninda
mevcut olmayip, daha sonra ortaya ¢ikan ayiplar sozles-
meye, orfi gerekliliklere, maddi ve manevi ylikiimliiliik-
lere aykir1 olabilir. Bununla birlikte, ayiba sebep olan,
kiraci veya kiracinin yakinlari olmamalidir.

V. ESER SOZLESMESi KAPSAMINDA AYIP

Eser sozlesmelerinde ayip, satig sézlesmesi ile kiyaslan-
diginda daha dar diizenlenmistir.*

Eski Kanun déneminde, is sahibi yalnizca kanunda sa-
yilan secimlik haklarini kullanabilirken; yakin ge¢mis-
te Yargitay, ayip ile birlikte ayiptan dogan zararlarin da
istenebilecegi yoniinde kararlar vermistir.*® Yargitay'in
eski kanun déneminde bu yoénde vermis oldugu karar-
lar, gliniimiizde kanunlagmigtir.** Bu hitkmiin 6nemi,
ihbar siirelerine uyulmamasi halinde is sahibine genel
hiikiimlere gore tazminat talep etme hakki tanimasidir.
Ayrica yiiklenicinin ayiptan sorumlulugunun, haksiz fiil
sorumlulugu ile yarigmasi da s6z konusu olabilmektedir.

A.Yiiklenicinin Ayiptan Sorumlulugunun Sartlan

Teslim edilmemis bir eser hakkinda ayiph ifa yoluna gi-
dilemez. S6zlesmeye uygun olmayan bir bagka esyanin
teslimi durumunda ise yine yiikiimliiniin tekeffiilden
dogan sorumlulugundan bahsedilemez. Bu halde eksik
veya yanlig ifa s6z konusu olacaktir. Tamamlanmamig
bir seyin tesliminde ise ancak temerriit hiikiimlerine
gidilebilir.

ikinci bir sart olarak, teslim edilen eserin ayipli olmasi
gerekmektedir. Ayip, eser sézlesmelerinde satis sozles-
melerinden farkl degerlendirilir. Ciinkii satis s6zlesme-
si mevcut mal icin s6z konusu olurken, eser s6zlegmesi
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The employer (the party ordering the work) is obliged to
comply its duties regarding the inspection and the noti-
fication obligations in order to exercise its rights arising
out of defects. In case the employer is negligent about in-
spection or notification, it is assumed that the employer
made an implicit admission and forfeited its rights aris-
ing from defects liability.*! Even in cases where this con-
ditions are not fulfilled, employer reserves the right to
refer to general provisions.

Explicit admission of work means a declaration of inten-
tion and can be executed directly in person or through a
representative. Whereas implicit admission emerges in
case of contrariety to obligations of inspection and noti-
fication.

The employer is not entitled to exercise its right arising
out of defects liability in case the defect is arised from an
instruction of the employer, against the contractor’s ex-
plicit advise, or another reason for which the employer is
held responsible.**

Nonliability agreement between the parties is only ef-
fective within the scope of relevant provisions of the
TCO.*® According to provisions regarding sales agree-
ment in the TCO, in spite of vendor’s gross negligence,
agreements limiting or removing the responsibility of
vendor are absolute void. In comparison to that clause,
the contractor’s gross negligence shall supersede the
nonliability clause.**

B. Rights of the Employer

The employer has several optional rights arising out of
defects. In addition to private arrangements, the em-
ployer is entitled to demand compensation within the
scope of general provisions. In case the employer suffers
damages due to a defect, it reserves the right to apply
provisions of tortious act.

isin yapilma siirecini de kapsar. Ay1p, eser s6zlesmesiile
alakal1 bir Yargitay kararinda goyle aciklanmigtir: “Ayip-
1 bir malda, sézlesme ve yasa hiikiimlerine gére normal
olarak bulunmast gereken niteliklerin bulunmamast ya
da bulunmamast gereken bozukluklarin bulunmasidir.
Kisaca aytp, esyanin normal niteliginden ayrilmasidir.”*
Yiiklenici tarafindan meydana getirilen eserin kullani-
ma elverigli olmasi gerekir.

Is sahibi ayiptan dogan haklarim kullanabilmek i¢in mu-
ayene ve ihbar sartlarini yerine getirmelidir. i§ sahibi,
gozden gecirmeyi veyabildirimde bulunmay1 ihmal etti-
gi hallerde eseri ortiilii olarak kabul etmig sayilir ve ay1-
ba kargi sorumluluktan dogan haklarini kullanamaz*
Fakat bu muayene ve ihbar sartlari is sahibi tarafindan
yerine getirilmese bile ig sahibinin genel hiikiimlere git-
me hakki saklidir.

Eserin acikca kabulii, irade beyan1 manasina gelir ve biz-
zat veya temsilci araciig ile yapilabilir. Ortiilii kabul ise
gozden gecirme ve bildirim kiilfetlerine aykirilik halin-
de ortaya cikar.

Yiiklenicinin a¢ik¢a uyarmasina ragmen, is sahibinin bir
talimati veya is sahibine yiiklenecek bagka bir sebeple
ay1p olugsmasi durumunda, ig sahibi eserin ayipl olma-
sindan dogan haklarim kullanamayacaktir.*?

Taraflar arasindaki sorumsuzluk anlasmas1 TBK nin izin
verdigi kapsamda gecerli olur.** Ancak TBK’nin satig s6z-
lesmesinde saticinin satilani ayiph olarak devretmekte
agir kusurlu oldugu hallerde, saticinin ayiptan sorumlu-
lugunu kaldiran veya sinirlayan anlagmalarin kesin ola-
rak hiikiimsiiz olduguna iligkin hiikmii* kiyasen uygula-
nacak olursa, yiiklenicinin agir kusurlu oldugu hallerde
sorumsuzluk anlagmasi gecerli olmayacaktir.

B. is Sahibinin Haklan

Is sahibinin ayiptan dogan secimlik haklar1 bulunmak-

33 TCO Art. 304.

34 Yavuz, Ayipli ifa, p. 209.

35 TCO Art. 301.

36 TCO Art. 305.

37TCO Art. 473-478.

38 Yarg. 15. HD. T. 9.6.2008, E. 2007/6459, K.
2008/3801

39TCO Art. 475/2.

2008/3801.

41TCO Art. 477.
42TCO Art. 476.
43 TCO Art. 115.
44TCOArt. 221.

40 Yarg. 15. HD, T. 9.6.2008, E. 2007/6459, K.

45TCO Art. 475/3.

46 Merve Akea, “Eser Sozlesmesinde [s Sahibinin
Ayiptan Dolay) Sézlesmeden Dénme Hakkr',
Unpublished master's thesis, Bahgesehir University,
Istanbul 2012, p. 5.

47 Gums, p. 64.

48 TCO Art. 475/2.
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The employer is legally entitled to withdraw from the
contract, on the condition that the inflicted defect is es-
sential. The significance of the defect is determined by
the utility of the presented work.

Subsequently, the employer is entitled to demand a de-
duction of the cost, in which case the price determined
in the contract will be reduced, in proportion with the
decrease in value. The deduction shall be determined
considering objective criteria. Even if certain cases have
peculiar interest to the employer, objective criteria shall
be considered.

The TCO specifically entitles the employer to demand
repair of work without any expenses.** However, the em-
ployer shall exercise such right only if repairment does
not require excessive expense.*®

Supreme Court’s decisions enabled employers to make
abovementioned claim according to general provisions
of law at the time of abrogated Code of Obligations, but
now they are regulated in the TCO.*” *® Pursuant to gen-
eral principles of law, in cases optional rights arranged
in special provisions are not used, demanding compen-
sation on the basis of general provisions is possible.

V1. CONCLUSION

In conclusion, the concept of defect can be defined by
the CPL, the TCO and the Supreme Court decisions. As
aresult, a lot of definitions are indeed made in the doc-
trine. In this article, several of these definitions are pre-
sented, and types of defects have been examined under
four categories. Additionally, provisions of defects lia-
bility, defects in sales, rental agreements and contract of
work has been explained in terms of Turkish Law of Ob-
ligations. As a matter of fact, the single definition of de-
fectin the TCO can be deduced from regulations involv-
ing sales agreement. For rental agreement and contract
of work, provisions of defects regarding sales agreement

tadir. Bu 6zel diizenlemelerin yani sira igveren genel
hiikiimlere gore tazminat isteyebilir. i§ sahibinin zarar
gordiigli durumlarda ise haksiz fiil hitkiimlerine bagvur-
ma hakki sakhidir.

Is sahibinin kanundan kaynaklanan sézlesmeden don-
me hakki vardir. Kanun, s6zlesmeden dénme hakkinin
kullanilabilmesini belirli sartlara baglamigtir. Bunun
icin 6ncelikle, eserdeki ayibin énemli olmasi, yani ese-
rin kullanilamamasi veya hakkaniyet geregi is sahibinin
eseri kabule zorlanamamasi gerekir.

i§ sahibinin bedelden indirim isteme hakki da olup, bu
hakkin kullanilmasina bagh olarak sézlesmede belirti-
len bedel, deger kaybi oraninda azaltilir. Indirilecek be-
del olan ayibin sebep oldugu deger azalmasi i¢in objektif
kriterler esas alinr. Is sahibi icin 6zel 6nem arz eden
durumlarda dahi objektif kriterlere bagvurmak gereke-
cektir.

TBK 06zel olarak, eserin ticretsiz onarilmasim isteme
hakk: tanimaktadir.*® Is sahibinin bu secimlik hakkim
kullanabilmesi icin ayibin giderilmesinin asgir1 masrafh
olmamas gerekir.*

Eski Kanun déneminde Yargitay kararlari ile genel hii-
kiimlere gore talep hakki yolu acilmig olup; bu yol artik
kanuni bir haktir.*”*® Hukukun genel prensipleri uyarin-
ca 0zel hiikiimlerde diizenlenmis olan secimlik haklar
kullanilamadig: takdirde, genel hiikiimlere dayanilarak
tazminat talep edilebilecektir.

V1. SONUC

Netice itibariyla ayip kavrami, TKHK, TBK ve Yargitay
kararlar1 yardimiyla tanimlanabilir. Nitekim 6gretide
bu sebeple pek cok tiirde tanim yapilmigtir. Bu makale-
de, cesitli tanimlara yer verilmis olup, ayip tiirleri dért
baglik altinda incelenmistir. Bunun yaninda Tiirk borg-
lar hukuku kapsaminda ayiptan sorumluluk hiikiim-

33 TBK m. 304. 39 TBK m. 475/2.
34 Yavuz, s. 209.

35 TBK m. 301. 2008/3801.

36 TBK m. 305. 41TBK m. 477.
37TBK m. 473-478. 42 TBK m.476.
38 Yarg. 15. HD. T. 9.6.2008, E. 2007/6459, K. 43 TBK m. 115.
2008/3801 44 TBK m. 221.

40 Yarg. 15. HD, T. 9.6.2008, E. 2007/6459, K.

45 TBK m. 475/3.

46 Merve Akea, “Eser Sozlesmesinde Is Sahibinin
Ayiptan Dolay: Sézlesmeden Dénme Hakkr',
Yayimlanmamis Yiiksek Lisans Tezi, Bahcesehir
Universitesi istanbul 2012, s. 5.

47 TBK m. 475/2.

48 Gumis, s. 64.
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can be used comparatively. However, concepts of defect
can be distinguished according to the type of agree-
ments used. For example, concept of defect used in sales
agreements are different from rental agreements. Since
the nature of rental agreements require a continuation
of relationship, the lessor is obliged to keep the property
fit for use, as long as the legal relationship continues be-
tween the parties of the rental agreement. Hence, the
law has burdened the lessor with more obligations than
the vendor, whereby the nature of the concept of defect
is constituted by breach of contract and the principle of
good faith. In the case of rental agreements, it is not al-
ways possible to detect a defect by comparing with iden-
tical products/goods as it occurs with sales agreements.
Alegal relationship is established between the employer
and the contractor based upon a unique good. Eventual-
ly, it’s not always possible to find a good to compare the
value in order to determine the existence of the defect. ®
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leri, satig, kira ve eser sozlesmelerinde ayip hiikiimleri
aciklanmigtir. Satig sdzlesmelerinin diger hukuki iligki-
lere gore daha genis kapsaml ayip hiikiimleri icerdigi
belirtilmelidir. Nitekim TBK hiikiimlerinden tek ayip
tamimi, satig sézlesmelerine iliskin diizenlemelerden
cikarilmaktadir. Kira sézlesmeleri ve eser sozlesmeleri
icinse, sat1s s6zlesmelerine iliskin ayip hiikiimleri kiya-
sen uygulanabilecek niteliktedir. Bununla birlikte, satig
sozlesmeleri acisindan anlagilmasi gereken ayip kavra-
mu ile kira s6zlesmelerindeki ayip kavrami birbirinden
farkhdir. Kira sézlesmeleri siirekli bir iligkiye sebep ol-
dugu icin kira sdzlesmesinin iki tarafi arasindaki hukuki
iliski devam ettigi siire boyunca kiraya veren, esyanin
kullanilabilir vaziyette kalmasini saglamak zorunda-
dir. Bu sebeple kiraya veren, saticiya nazaran daha fazla
yiikiimliiliik altindadir. Eser s6zlesmelerinde ise ayip
kavraminin kaynaginin sozlesme ve diiriistliik kural
oldugu soylenebilir. Zira burada satig sozlesmesinde ol-
dugu gibi sdzlesme konusu esyanin benzeri {izerinden
degerlendirme yapmak miimkiin degildir. Is sahibi ile
yiiklenici arasinda 6zel bir eser icin hukuki iligki kurul-
mustur. Bu sebeple ayibin varlig1 acisindan kargilagtir-
ma yapilabilecek ortalama degerde bir esya her zaman
bulunmamaktadir. B
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