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1.INTRODUCTION

ITH THE ENTRY OF THE 6102 NUMBERED TURKISH COMMER-
cial Code (“TCC”) on the July 1, 2012, the com-
mercial enterprise, the components that are sub-
ject to the transfer, the scope and form of com-

merecial transfer agreements have been stated by defining

the “commercial enterprise” for the first time. The TCC
which determines the transfer of the commercial enter-
prise, the Turkish Code of Obligations (“TCO”) numbered

6098 which determines the transfer of liabilities in the

commercial enterprise transfer, the Code of Execution

and Bankruptcy (“CEB”) numbered 2004 that determines
articles related to the cancellation of a commercial trans-
action and The Act On The Protection of Competition

(“Competition Act”) numbered 4054 which determines

the conditions subject to the permission of the Competi-

tion Board (“Board”) have been used in this study. In ad-
dition to this, the provisions of the Turkish Labor Code

(“LC”) numbered 4857 related to issues about work and

employee status’ as a result of a commercial enterprise

transfer has been used as well.

1. GiRIS

102 SAYILI TURK TICARET KANUNU’NUN (“TTK”) 1 TEMMUZ

2012 tarihinde yiiriirliige girmesi ile ilk kez “ticari

isletme” kavramimin tanimi yapilarak, ticari isletme-

nin hangi unsurlarimin devre konu olacagy, ticari de-
vir s6zlesmelerinin kapsami ve gekline iligkin aciklamalar
getirilmistir. Calismamizda, ticari isletme devrinin diizen-
lendigi TTK hiikiimleri esas alinmig olup, ticari isletme
devrinde pasiflerin gecisini diizenleyen 6098 sayili Tiirk
Borclar Kanunu (“TBK”), tasarrufun iptali ile ilgili hii-
kiimleri diizenleyen 2004 sayih Icra iflas Kanunu (“iIK”)
ve ticari isletme devri icin Rekabet Kurulu'ndan (“Ku-
rul”) izin alinmasi gereken halleri diizenleyen 4054 sayili
Rekabetin Korunmasi1 Hakkinda Kanun’dan (“RKHK”)
faydalanilmigtir. Bunun yani sira ticari igletmenin devri
sonucunda is ve isci statiileri ile alacaklarina iligkin ortaya
cikacak sorunlarda 4857 sayili s Kanunu (“iK”) hiikiimle-
rinden yararlamlmigtir.
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PART 8

2. DEFINITION AND REQUIREMENTS OF A COMMERCIAL
ENTERPRISE

2.1. Definition of a Commercial Enterprise

The definition of the commercial enterprise is stated in
the Trade Registry By-Laws even though there is no defi-
nition in the Previous Turkish Commercial Code (“Previ-
ous TCC”) numbered 6762. The TCC, with the purpose
of resolving this deficiency, included the definition of a
commercial enterprise. Inspired by the Trade Registry
By-Laws, the TCC stated the concept of commercial enter-
prise as “enterprise in which transaction targeting to profit
in excess of the limit foreseen for an enterprise operated by a
tradesman are continuously and independently carried out”
(Article 11). With this Article, the enterprise is brought into
ageneral concept and it is stated that every commercial en-
terprise is also considered a business. In accordance with
the definition above, the components that separate a com-
mercial enterprise from other enterprises can be summa-
rized as follows; (i) to generate revenue that exceeded the
limit foreseen for an enterprise by a tradesman, (ii) con-
tinuousness, (iii) independency, (iv) targeting to generate
revenue'.

2. TICARI iSLETME TANIMI VE TiCARI iSLETME DEVRININ
SARTLARI

2.1. Ticari isletme Tanimi

Ticari igletme tamimi, 6762 sayih Eski Tiirk Ticaret
Kanununda (“ETTK?”) yer almamig olmasina ragmen bu
kavram Ticaret Sicil Tiziigi'nde tammlanmg idi. TTK
ise bu eksikligi gidermek suretiyle ticari isletme tanimi-
na yer vermis olup, ticari igletme kavramui Ticaret Sicil
Tiiziigli'nden esinlenilerek, “esnafisletmesi icin ongortilen
sturt asan diizeyde gelir saglamayt hedef tutan faaliyetlerin
devamli ve bagimsiz sekilde ytiriitiildiigii isletme” seklinde
ifade edilmistir (TTK md. 11). isbu madde ile birlikte, islet-
me genel bir kavram haline getirilmig, her ticari isletmenin
ayn1 zamanda bir igletme oldugu belirtilmigtir. Yukarida
yer vermis oldugumuz tamim dogrultusunda bir ticari is-
letmeyi diger isletmelerden ayiran unsurlar (i) esnaf ig-
letmesini agan diizeyde gelir saglamak, (ii) devamlilik, (iii)
bagimsizlik, (iv) gelir saglamayi hedef tutmak! olarak 6zet-
lenebilecektir.
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2.2. Requirements for the Commercial Enterprise
Transfer

2.2.1. Requirements for the Transfer of Actives and Pas-
sives Together

Article 202 of the TCO states that, all actives and passives
shall be transferred together? for the transfer of the enter-
prise. The commercial enterprise transfer has to take place
within the scope of the TCC, although the transfer of ac-
tives and passives together is not compulsory. Parties may
come to an agreement to keep some components out of the
transfer on the condition that the relevant commercial en-
terprise is sufficient enough to continue its activities with
assets transferred®.

Within the transfer of a commercial enterprise, the trans-
ferring of whole actives and passives is not necessary but
this does not mean that the commercial enterprise can
only transfer with its actives. As per the main doctrine
view, pursuant to Article 202* of the TCO, the transfer
which only includes the transfer of actives will be consid-
ered void. Forasmuch the legal theory of the doctrine view
is based on the thought of taking creditors under protec-
tion. Thus, there is no possibility of an unpaid balance for
people who have the right to claim from the commercial
enterprise. However, the opposite doctrine view states
that in case the transferor provides a necessary and suffi-
cient assurance, the transfer of the commercial enterprise
without liabilities will not be an issue in terms of law.

2.2.2. Written Form Requirement of a Transfer Agree-
ment

As per Article 11 of the TCC, the transfer agreement of the
commercial enterprise and other agreements subject to
the commercial enterprise as a whole shall be in written
form and shall be registered and published in the trade
registry.® Besides, it is not extensively determined that
whether the register has a constituent effect on the com-
mercial enterprise transfer or not. However, it is a huge
deficiency that even the commercial enterprise pledge has
to be in official form while official form requirement of the
commercial enterprise transfer® is not determined in law.

2.2.3. Authorization of the Competition Board

Article 7 under the title of “The Mergers and Acquisitions
Calling for the Authorization” of the “Communique on the
Amendments Made to the Communiqué Concerning the
Mergers and Acquisitions Calling for the Authorization
of the Competition Board” numbered 2010/4” states that
mergers and acquisitions are subject to an authorization.
According to this Article, in case an authorization of the

2.2. Ticari isletme Devrinin Sartlari
2.2.1. Aktif ve Pasiflerin Birlikte Devredilmesi Sarti

TBK’'min 202. maddesi, bir isletme devrinin s6z konusu
olabilmesi i¢in isletmenin tiim aktif ve pasifleri ile birlikte
devredilmesi gerektigini belirtmektedir®. TTK kapsamin-
da ticari igletme devrinin gerceklesebilmesi icin ise, iglet-
menin tiim aktif ve pasiflerinin devredilmesi zorunlu ol-
mamakla birlikte, devre konu ticari isletmenin devredilen
malvarhig ile faaliyetlerine devam edebilecek yeterlilikte
olmasi gartiyla taraflar anlagarak isletmeye ait unsurlar-
dan bazilarim devir diginda tutabilirler®.

Ticari isletmenin devrinde tiim aktiflerin ve pasiflerin
devrinin zorunlu olmamas ticari igletmenin sadece aktif-
leriyle devredilebilecegi anlamina gelmemektedir. Dokt-
rindeki hakim goriise gore, ticari isletmenin sadece aktif-
lerinin devredilebilmesini miimkiin kilan devir, TBK’nin
202. maddesi kapsaminda hiikiimsiiz sayilacaktir®. Zira
doktrindeki goriisiin hukuki dayanag), alacaklilar: koruma
altina alma diisiincesinden kaynaklanmaktadir. Boylece,
ticari igletme nezdinde alacak hakkina sahip olan kigi(ler)
in alacaklarimin kargsiliksiz kalma ihtimali s6z konusu ol-
mayacaktir. Ancak doktrindeki buna kars: olan goriis ise
devredenin gerekli ve yeterli teminatlar gostermesi duru-
munda ticari isletmenin pasiflerinden ari bir sekilde dev-
ralana devredilebilmesinin hukuki a¢idan bir sorun olus-
turmadigini belirtmektedir.

2.2.2. Devir Sézlesmesinde Yazili Sekil Sarti

TTK’nin 11. maddesi ile ticari isletme devri s6zlesmesinin
ve ticariigletmeyi bir biitiin halinde konu alan diger s6zles-
melerin yazili olarak yapilmasi ve ticaret sicilinde tescil ve
ilan ettirilmesi hitkme baglanmistir®. Bunun yani sira tes-
cilin, ticari isletme devrinin kurucu unsuru olup olmadig:
6zel olarak diizenlenmemigtir. Ancak ticari isletme reh-
ninde bile resmi gekil aranmaktayken ticari igletme devri
gibi cok daha kapsaml bir konuda resmi seklin kanunla
diizenlenmemis olusu biiyiik bir eksikliktir®.

2.2.3. Rekabet Kurulu izni Sarti

2010/4 sayil1 “Rekabet Kurulundan Izin Alinmasi Gere-
ken Birlesme ve Devralmalar Hakkinda Teblig”in” “izne
Tabi Birlesme veya Devralmalar” baghkli 7. maddesinde
hangi birlesme ve devralmalarin izne tabi oldugu detay-
I1 olarak sayilmigtir. Bu kapsama gire ticari isletme devri
icin, Kurul'dan izin alinmasi gereken hallerde, RKHK’nin
7. maddesi uyarinca devir sézlesmesi imzalandiktan sonra
Kurul’dan s6z konusu devir i¢in izin alinmasi gerekmekte-
dir.
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PART 8

Board is necessary for the transfer of commercial enter-
prise, it is obliged to obtain an authorization of the Board
after the transfer agreement has been signed.

3. CONSEQUENCES OF THE COMMERCIAL ENTERPRISE
TRANSFER

3.1. Consequences of the Commercial Enterprise Trans-
fer Within the Scope of the Competition Act

In case that the commercial enterprise transfer, which
is subject to permission, is not notified to the Board, the
Board shall decide on the following:the commercial enter-
prise transfer can be terminated, all unlawful legal acts can
be eliminated, any shares or assets seized can be returned,
if possible, to their former owners, whose terms and dura-
tion of the acquisition process determined by the Board.
Or if not possible, these shares or assets can be assigned
and transferred to third parties. Thereby the assignee shall
not participate in the management of the undertakings ac-
quired within the period, until these are assigned to their
former owners or third parties. Furthermore the assignee
has to take other required precautions as well.

In further addition, as a result of making the notification,
the Board shall impose on natural and legal persons hav-
ing the nature of an undertaking and on associations of
undertakings or members of such associations formed at
the end of the previous financial year. The administrative
fine in thousands of annual gross revenues of undertakings
and associations of undertakings or members of such as-
sociations which generate by the end of the financial year
precede the decision of the Board, which generate by the
end of the financial year closest to the date of the decision.

3.2. Consequences of the Commercial Enterprise Trans-
fer Within the Scope of the Commercial Law and the Code
of Obligations

3.2.1. Termination of The Capacity as the Mercant

The mercant that transfers his commercial enterprise will
lose the capacity as the Mercant unless he does not own
another enterprise. The person who loses the capacity as
the Mercant shall register in the trade registry and has to
announce the same in the trade registry gazette within 15
(fifteen) days. This person can be pursued by insolvency
for 1 (one) more year after the announcement®,

3.2.2. Transfer of the Components of the Commercial
Enterprise to the Assignee

As per second sentence of the 3™ paragraph of Article 11 of
the TCC, unless otherwise agreed between the parties, it is

3. TICARI iSLETME DEVRINiN SONUCLARI
3.1. Ticari isletme Devrinin RKHK Acisindan Sonuglari

Izne tabi ticari isletme devrinin Kurul’a bildirilmemesi
halinde; devralma igleminin sona erdirilmesine, hukuka
aykir1 olarak gerceklestirilmis olan tiim fiili durumlarin
ortadan kaldirilmasina, sartlar: ve siiresi Kurul tarafindan
belirlenecek sekilde ele gecirilen her tiirlii payin veya mal
varhiginin eger miimkiinse eski maliklerine iadesine, bu
miimkiin olmadig) takdirde ii¢iincii kisilere temlikine ve
devrine ve bunlarin eski malik veya {iciincti kigilere temlik
edilmesine kadar gecen siire icinde devralan kisilerin dev-
ralinan tegebbiislerin yonetimine hicgbir sekilde katilama-
yacagina ve gerekli gordiigii diger tedbirlerin alinmasina
karar verilebilir.

Buna ek olarak bildirim yapilmamasi sonucunda ayrica,
tesebbiisler ile tesebbiis birlikleri veya bu birliklerin tiye-
lerinin karardan bir énceki mali y1l sonunda olugan veya
bunun hesaplanmasi miimkiin olmazsa karar tarihine en
yakin mali y11 sonunda olugan ve Kurul tarafindan sapta-
nacak olan yillik gayri safi gelirlerinin binde biri oraninda
idari para cezasi devralana verilir.

3.2. Ticari isletme Devrinin Ticaret Hukuku ve Borglar
Hukuku Agisindan Sonuglari

3.2.1. Tacir Sifatinin Sona Ermesi

Ticariisletmesini devreden tacir, bagka bir isletmeye sahip
degilse tacir sifatin1 kaybedecektir. Tacir sifatini kaybeden
kimse bu durumu 15 (on bes) giin i¢inde ilgili ticaret sicili
miidiirliigiine tescil ve Ticaret Sicil Gazetesi’ne ilan ettir-
melidir. Bu kisi s6z konusu ilandan itibaren 1 (bir) y1l daha
iflas yoluyla takip edilebilir®.

3.2.2. isletmeye Tahsis Olunan Unsurlarin Devralana
Gecmesi

TTK’nin 11. maddesinin 3. fikrasinin 2. ciimlesine gore, ta-
raflarca aksi kararlagtirilmamusg ise ticari igletme devrinin
ticari igletmede yer alan duran malvarligini, isletme dege-
rini, kiracilik hakkini, ticaret unvani ile diger fikri miilkiyet
haklarim ve siirekli olarak isletmeye 6zgiilenen malvarhig
unsurlarimi kapsadigi kabul edilir.

* Duran Malvarlg:

ETTK’nin 11. maddesinde, taraflarca aksi kararlagtirilma-
dif1 miiddetce, isletmede yer alan tesisatin da ticariigletme
devri kapsamina girecegi diizenlenmisti. TTK'da ise “te-
sisat” kavrami yerine “duran malvarhig1” kavrami bilingli

olarak tercih edilmis olup, bundan anlagilmasi gereken ise,
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deemed that the commercial enterprise transfer includes
the fixed assets, goodwill, right for rental, trade name and
other intellectual property rights and assets allotted to the
enterprise at all times.

¢ Fixed Assets

As per Article 11 of Previous TCC, unless otherwise agreed
between the parties, it is stated that, facilities of the com-
mercial enterprise shall be included in the commercial en-
terprise transfer. In the TCC, instead of the “facilities” con-
cept, the “fixed assets” concept is consciously preferred.
This concept stands for properties owned by the commer-
cial enterprise. Fixed assets are composed of the proper-
ties that the commercial enterprise ownes to continue its
business activity. In this respect, headquarters and branch
buildings, work and transportation tools which belong to
the commerecial enterprise are considered as fixed assets.

* Goodwill

In Turkey the term ‘pestemaliye’ and in international liter-
ature the term good-will is used to describe abstract assets
thatare acquired in addition to concrete assets. Every com-
mercial enterprise constitutes a customer portfolio dur-
ing its activities. When the assignee continues to provide
service to transferor’s customers without having difficulty
to find a customer, it is accepted as an intangible value of
that commerecial enterprise. Goodwill, as stated in the jus-

isletmeye ait gayrimenkuller ile menkullerdir. Duran mal-
varligy, bir ticari igletmenin faaliyetini devam ettirebilmesi
icin sahip oldugu menkul ve gayrimenkullerden olusur. Bu
hususta isletmeye ait genel merkez ve sube binalari, i ve
tasima araclar1 duran malvarligi olarak degerlendirilir.

« isletme Degeri

Isletme degeri icin Tiirk hukukunda pestemaliye ve ulus-
lararasi literatiirde good-will terimi kullanilmakta olup
bu terim anlam olarak, isletmenin somut malvarlig1 un-
surlarina ek olarak edinmis oldugu soyut degerleri ifade
etmektedir. Her ticari igletme faaliyet gosterdigi siire ice-
risinde belirli ve devaml bir miigteri ¢evresi olugturmus-
tur. Devralanin miisteri sikintis1 yagamaksizin devredenin
miisterilerine hizmet sunmaya devam etmesi o igletmeye
ait bir gayri maddi deger olarak addedilmektedir. i§letme
degeri, TTK gerekcesinde de belirtildigi gibi ekonomik de-
geri olan bir unsurdur. Bu unsur, bazen igletmede yer alan
duran malvarlig1 ve diger isletmeye 6zgiilenen unsurlarin
biitiiniinden daha fazla ekonomik bir degere sahip olabilir.

e Kiracilik Hakk

TTK’nin 11. maddesinin 3. fikrasi uyarinca, devredenin
devrettigi ticari isletmenin taginmaz iizerinde kira hakk:
bulunmasi halinde, bu hak da devir islemi ile devralana ge-
cecektir®. Kiracinin, kira sézlesmesi kapsaminda tahliyesi-
ne iligkin TBK hiikiimleri ise saklidir.
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PART 8

tification of the TCC, is an element which has an economic
value. This element hassometimes more economic value
than fixed assets in an enterprise or components that are
allocated to the other enterprises.

¢ Tenancy Right

As per the third paragraph of Article 11 of the TCC, in case
that the transferor has a rental right on the real estate of
the commercial enterprise that he transferred, this right
will transfer to the assignee with the transfer®. Evacuation
of the renter within the scope of the tenancy agreement is
reserved under the provision of the TCO.

* Trade Name

The Trade name is used in commercial affairs by the mer-
chant; it is set out in Article 49 and following Articles of
TCC. The Trade name is adhering strictly to the enterprise
and it is not possible to transfer it without the enterprise.
Therefore, unless it is clearly defined in the transfer con-
tract, the trade name will be transferred to the transferee
depending on the commercial enterprise.

¢ Ticaret Unvani

Ticaret unvani, tacirin ticari islerinde kullandig: isim olup
TTK’nin 49. maddesi ve devaminda diizenlenmistir. Tica-
ret unvani igletmeye siki sikiya bagh olup isletmeden ayr1
devri miimkiin degildir. Bu nedenle, devir s6zlesmesinde
acikca belirtilmedikge, ticaret unvani da ticari igletmeye
bagli olarak devralana gececektir.

* Diger Fikri Miilkiyet Haklari

Bir isletmenin aktif ve pasifleriyle birlikte devrinde, aksi
kararlagtirilmadig siirece devir sdzlesmesi, isletmeye ait
markalar veya isletmeye bagh patent hakk gibi diger fikri
miilkiyet haklarim da icermektedir’. S6z konusu hakla-
rin miilkiyeti TTK'min 11. maddesinde ticari igletme devri
s6zlesmesinin bir biitiin halinde yazih olarak yapilip, ilgili
ticaret sicili miidiirliigiinde tescil ve Tiirkiye Ticaret Sicil
Gazetesi'nde ilan edilmesi ile kazanilacaktir.
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e Other Intellectual Property Rights

In the transfer of an enterprise with its assets and liabili-
ties, unless otherwise agreed, the transfer contract in-
cludes the brands of the enterprise or other intellectual
property rights such as the patent right of the enterprise'.
According to Article 11 of the TCC, these rights will be ac-
quired by the entirety with the written commercial enter-
prise transfer contract and shall register in the trade regis-
try and has to be announced in the same way in the trade
registry gazette.

¢ Assets Allotted to the Enterprise At All Times

The scope of the allocated items of the commercial enter-
prise is not mentioned individually in the law. This matter
shall be reviewed separately according to each condition.
For instance, in the Supreme Court’s decision it is stated
that, even though the parties did not determine a private
line and telephone within the scope of the transfer, it is ac-
cepted that all these commercial operations are allocated
for the commercial enterprise which publishes newspa-
pers™.

3.2.3. Joint Liability of the Assignee and the Transferor

As mentioned above, the merchant who transfers his com-
mercial enterprise will lose the capacity of a merchant un-
less he does not own another enterprise. However, losing
the capacity of a merchant does not mean that the trans-
feror can be discharged from his liabilities. The legislator
holds the transferor severally responsible for 2 (two) years
with the assignee due to the debts arising from his assets
and enterprise. As per Article 202 of the TCO, beginning
from the date of notification of the transfer of commercial
enterprise to creditors or the date of announcement in the
Trade Register Gazette for commercial enterprises and
the date of announcement in one of the newspapers broad-
casting across Turkey for non-commercial enterprises, the
assignee shall be responsible to creditors due to the debts
arising from his assets or enterprise. According to this, the
debts regarding the commercial enterprise shall be trans-
ferred to the assignee without a debt assumption agree-
ment'?. Within this period, the assignee and the transferor
shall be jointly liable for the debts of the commercial enter-
prise as required by law. Without doubt, the law-maker
acts with the intention of protecting the creditor™. Liabil-
ity is restricted for a period of 2 (two) years with regards
to the transferor. This is a prescription period which the
judge shall take into account on its own motion even if it is
not stated in the trial by the parties.

« isletmeye Siirekli Olarak Ozgiilenen Malvarlg

Ticari igletmeye tahsis olunan unsurlarin neler oldugu
kanunda tek tek yer almamaktadir. Bu husus her olayin
sartlarina gore ayrica degerlendirilmektedir. Ornegin, bir
Yargitay kararinda, konusu gazete yaymlamak olan bir ig-
letmede, 6zel hat ve telefon, isletmeye siirekli olarak 6zgii-
lenen malvarlig1 unsurlari olarak kabul edileceginden de-
vir sdzlesmesinde 6zel hat ve telefonun devir kapsaminda
oldugu agcikca belirtilmese bile, bu unsurlarin igletmeye
devamli olarak tahsis olundugu kabul edilir. Bu nedenle
s0z konusu unsurlar acgikca yazilmamis olsa bile, devrin
kapsamu icinde yer alirlar'.

3.2.3. Devralanile Devredenin Miiteselsil Sorumlulugu

Daha 6nce belirttigimiz iizere devreden tacir bagka bir ig-
letmeye sahip degilse tacir sifatim1 kaybedecektir. Ancak
tacir sifatimin kaybedilmesi devredenin sorumluluktan
kurtulacagi anlamina gelmeyecek olup kanun koyucuy,
devredeni devralanla birlikte 2 (iki) y1l boyunca malvar-
higindaki veya igletmedeki borglardan miiteselsil olarak
sorumlu tutmaya devam eder. TBK’'nin 202. maddesi uya-
rinca, devralan, ticari isletme devrini alacaklilara bildirdigi
veya ticari igletmeler icin Ticaret Sicili Gazetesi’nde, ticari
isletme olmayanlar icin Tiirkiye genelinde dagitimi yapi-
lan gazetelerden birinde yayimlanacak ilanla duyurdugu
tarihten itibaren, alacaklilara karsi malvarhigindaki veya
isletmedeki borclardan sorumlu olur. Buna gore, ticari is-
letmeye ait borclar ayrica bir borcun nakli s6zlesmesi ya-
pilmadan kanun geregi devralana ge¢cmektedir'?. Devralan,
busiire icerisinde kanun geregi ticari isletmeye ait borclar-
dan devreden ile beraber miiteselsilen sorumlu olacaktir'.
Burada kanun koyucu siiphesiz ki alacakliy: koruma mak-
sadiyla hareket etmektedir'. Devreden acisindan sorum-
luluk 2 (iki) yillik bir siire ile simirlandirilmigtir. Bu siire
hak diisiiriicii siire olup taraflarca durugma esnasinda be-
lirtilmemis olsa bile hakim tarafindan re’sen nazara alinir.

3.3. Ticari isletme Devrinin icra iflas Hukuku Agisindan
Sonuglari

Ticari igletmenin devri, asagida belirtilecek olan durum-
larin ortaya cikmasi halinde, tasarrufun iptali davasina
konu edilebilecek ve bu dava sonug¢ olarak ticari isletme
devrinin iptaline sebebiyet verebilecektir. Tasarrufun ip-
tali davasinin ticari igletme devrinin taraflar1 acisindan
ortaya cikaracagi ilk husus, devreden ile devralan {i¢iincii
kisinin ihtiyari takip arkadaghgidir. Nitekim TBK’nin 202.
maddesi uyarinca, aralarinda kanundan dogan mditeselsil
borg¢ iligkisi olan taraflar, icra ve iflas hukuku tarafindan da
takip arkadasi konumundadir. Dolayisiyla, maddi hukuk
acisindan miiteselsil sorumlu olan devreden ile devralan,
yapilan takip sonugsuz kaldig1 takdirde, icra iflas huku-
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3.3. Consequences of the Commercial Enter-
prise Transfer Within the Scope of Execution
and Bankruptcy Law

In case that conditions which are stated below
occur, the transfer of the commercial enterprise
will be able to constitute a subject to the cancel-
lation of commerecial transaction and this law-
suit will be able to cause the cancellation of the
commercial enterprise consequently. The first
result of the relevant action between the parties
of the transaction is to become voluntaryjoinder
whose sides are transferor and third person as-
signee. Thus, as per the Article 202 of the TCO,
the parties who have joint obligations rising
from law, are also joinder of proceed within the
context of execution and bankruptcy law. There-
fore in case of an abortive trial, the transferor
and assignee that are jointly liable in terms of
material law, remain to be voluntary joinder in
respect to execution and bankruptcy law. Action
for cancellation of the commercial transaction
and the annulment of the commercial enterprise
will be able to discussed in conditions which are
stated in Articles 278 and 280 titled ‘Invalidity
of Gratuitous Transactions’, ‘Invalidity Due To
Loss’ and ‘Cancellation Due to the Intention of
Harming Third Parties’ of the CEB.

To file these two kinds of actions for the annul-
ment of transactions that are given below, the
creditor, must have a claim against the trans-
ferred enterprise and a certificate of insolvency
which indicates that the creditor fails to collect
his claims from the debtor. In this case, for the
cancellation of the commercial transaction to
comes into order, it should be researched if there
is a creditor who already has a certificate of in-
solvency®.

To file cancellation of a commercial transaction
mentioned as per 3™ paragraph of Article 278 of
the CEB, first of all parties that cannot be able to
collect their claims from the commercial enter-
prise have to exhaust their rights arising from
Article 202 of the TCO and accordingly they
have to start an enforcement proceeding against
the relevant commercial enterprise. In case that
the executive proceeding remains inconclu-
sive, parties who cannot be able to collect their
claims from the commercial enterprise will be
able to file cancellation of a commercial trans-
action stated in the CEB Article 278/3 as a ‘con-
tract that the debtor accepts a quite low price as

ku bakimindan da ihtiyari dava arkadasi olarak
devam edeceklerdir. Tasarrufun iptali davasi ile
ticari igletme devrinin iptali, IIKnin “Ivazsiz
Tasarruflarin Butlani1” “Acizden Dolay1 Butlan”
ve “Zarar Verme Kastindan Dolay1 Iptal” baghkl
278 ile 280. maddelerinde belirtilen hallerde s6z
konusu olabilecektir.

Agagida yer alan iki tiir tasarrufun iptali davasi-
nin acilabilmesinin 6n kogulu alacaklinin, islet-
mesini devreden sirketten gercek bir alacaginin
olmasi ve bu alacagini bor¢ludan tahsil edeme-
digini tevsik eden bir aciz vesikasina sahip olma-
sidir. Bu durumda tasarrufun iptalinin giindeme
gelebilmesi icin halihazirda elinde aciz vesikasi
olan bir alacaklinin olup olmadiginin da arasti-
rilmasi gerekir?.

IIK’nin 278. maddesinin 3. fikrasinda s6zii ge-
cen tasarrufun iptali davasinin agilabilmesi i¢in
oncelikli olarak alacagim ticariisletmeden tahsil
edemeyen taraf(lar)in TBK m. 202’den dogan
hakkim tiiketmesi ve bu dogrultuda alacaklarini
alamadig ticari isletmeye karsi icra takibi bag-
latmalar1 gerekmektedir. Icra takibinin sonug-
suz kalmas1 durumunda alacagini ticari islet-
meden tahsil edemeyen taraf(lar), IIK m. 278'de
belirtilmis olan “akdin yapidig: swrada, kendi
verdigi seyin degerine gore bor¢lunun ivaz olarak
pek asagu bir fiyat kabul ettigi akit” ile devredil-
mesi durumunda s6z konusu olacak olan ta-
sarrufun iptali davasi yolunu kullanabilecektir.
Iptal davasim acma hakk, iptale tabi tasarrufun
yapildig tarihten itibaren 5 (bes) yil gecmekle
diiger’s. Tasarrufun iptali davasi ile her ne kadar
tasarrufun butlanina hitkmettirmekten soz edi-
liyorsa da buradaki butlan maddi anlamda bir
butlan degildir. Bir diger deyisle iptal karar1 so-
nucu miilkiyet durumu degismez ve alacaklinin
iptal edilen tasarruf konusu mal iizerinde, o mal
sanki borclununmus gibi haciz tatbik ettirerek
sattirip, satis bedelinden alacagim elde etmesi
hakk: olugur. Bu nedenle satis bedelinden arta
kalan miktar bor¢luya degil miilkiyet hakk sahi-
biticiincii kisiye verilir. Bu durumda, devre konu
isletmenin piyasa degerinin oldukgca altinda bir
bedel ile devredilmesi, ilgili tasarrufun iptali ac1-
sindan yeterli olacak ve devralanin bunu bilmesi
veya bilebilir durumda olmasi ya da iyi niyetli
olmasi tasarrufun iptal edilip edilmemesine etki
etmeyecektir. Yargitay, konuyla ilgili cesitli ka-
rarlarinda, devredilen ticari igletmenin gercek
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a consideration according to the value of the sub-
Ject which creditor gave during the forming of the
contract’. The right to file a cancellation action
will be time-barred after 5 (five) years starting
from the date on which the transaction subject
to the cancellation is done’. Even though it has
been mentioned about ordering the invalidity of
the transaction with the action for cancellation
of a commercial transaction; this invalidity does
not have a material meaning. In other words, as
a result of an annulment decision, the status of
property does not change and the creditor will
have the right to sell the goods subject to the
transaction that is cancelled with implementing
the seizure as if that good belongs to the debtor
and receive his debt from the sale price. There-
fore, the remaining part of the sale price shall
be given to the third person who has a property
right, but not the debtor. In this case, the trans-
fer of the subject enterprise with a price that is
highly below the market price will be enough for
annulment of the subject transaction,whether
the assignee knows about the price ,is in a situ-
ation that he/she needs to know or acts in a
good faith that will not affect the cancellation
of transaction. In various Supreme Court’s deci-
sion, the Supreme Court states that the accepta-
tion of the unbalance between the real value of
the transferred commercial enterprise and the
price that the debtor admits as a consideration is
highly low. The difference between them should
be atleast 1 (one) time?’.

Alternatively the creditor can apply for a can-
cellation of the transaction within the scope of
CEB, Article 280. According to this provision,
the creditor can take a transaction action only
if he submits that there is an act on the purpose
of causing damage in the transfer of a commer-
cial enterprise.”® In other words, the transaction
made by the debtor should be in a non-manner
of good faith or of a cautious merchant just as
defined in Article 20 of the TCC and the rel-
evant transaction should cause a financial diffi-
culty. As per the 3rd paragraph of Article 280 of
the CEB, a presumption which is in favor of the
creditor has been brought. According to the rel-
evant presumption, in cases where a third per-
son takes over the debtor’s entire or substantial
part of the commercial enterprise, it is assumed
that the third person is informed about the
debtor’s intention of harm. The presumption
brought with Article 280 of the CEB may only
be disproved under two conditions. First of all at

degeriile borclunun ivaz olarak kabul ettigi fiyat
arasidaki dengesizligin pek asag1 kabul edile-
bilmesi icin aradaki farkin en az bir kat olmasi
gerektigine isaret etmistir"”.

Alacaklimin IIK biinyesinde tasarrufun iptali
icin bagvurabilecegi diger bir yol ise, ITK’nin 280.
maddesine dayanmaktadir. Bu hiikiim uyarinca
alacakly, ticariigletmenin devrinde zarar vermek
kastiyla hareket edildigini ileri siirmek kaydiyla
tasarruf davasi acabilecektir'®. Bagka bir deyisle,
borc¢lunun yapmig oldugu tasarrufun, iyi niyetli
bir kisiden veya TTK’nin 20. maddesinde tanim-
landigi gibi basiretli bir tacirden beklenilemeye-
cek bir sekilde ve mevcudunu azalticl nitelikte
olmasi gerekir. Burada, alacaklinin lehine IiK
m.280/3. uyarinca bir karine gelistirilmigtir.
Ilgili karine uyarinca bor¢lunun ticari igletme-
sinin veya igyerindeki mevcut ticari mallarinin
tamaminm veya onemli bir kismim bor¢ludan
devralan ve boylece ticari igletmesini veya igye-
rini iggal eden iiciincii kiginin, bor¢lunun, ala-
caklilarina zarar verme kastini bildigi varsayilir.
Kanunun kabul ettigi bu karine ancak iki sekilde
ciiriitiilebilir. Bunlar; bor¢lu ya da ti¢lincii kisi,
devir tarihinden itibaren en az ii¢ (3) ay once,
durumu, iptal davasim acan alacakliya yazih
olarak bildirdiklerini veya bor¢lu ya da ii¢lincii
kisi, yine devir tarihinden itibaren en az ii¢ (3)
ay once, ticari isletmenin bulundugu yerde, bu
durumu belirten, goriilebilir levhalar asmak-
la beraber ayrica Ticaret Sicili Gazetesiyle, bu
miimkiin olmadig: taktirde, biitiin alacaklilarin
ogrenebilecekleri sekilde, uygun vasitalarla ilan
ettiklerini ispat ederlerse, aleyhlerindeki kari-
ne ciiriitebilir. Lakin tasarrufun iptali davasimin
reddi icin karinenin ortadan kalkmasinin yanin-
da hitkmiin ilk fikrasinda 6ngériilen kosullarin
varliginin da alacaklilar tarafindan ispat edile-
memis olmasi gerekmektedir.

3.4. Ticari isletme Devrinin is Hukuku Acisin-
dan Sonuglan

Ticari isletme devri ile is hukuku baglaminda
mevcut bulunan hak ve alacaklara iligkin so-
rumlulugun kimlerde olacagi sorusu ortaya cik-
maktadir. IK’min 6. maddesi, isyerinin veya bir
boliimiiniin devri halinde, devir tarihinde mev-
cut is sézlesmelerinin biitiin hak ve borglariyla
devralana gececegini belirten emredici bir hii-
kiimdiir. Bu hiikiim baglaminda, mevcut is s6z-
lesmeleri, bagkaca bir isleme gerek kalmaksizin,
biitiin hak ve borclariyla ticari igletmenin devri
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PART 8

least 3 (three) months prior to the transfer, the
debtor or the third party shall prove that they
have notified the creditor in written form of the
transfer or shall prove that they have published
the transfer in visible signboards located at the
commercial enterprise and additionally have
published the transfer in the Trade Registry
Gazette. If this is not possible, they shall prove
that they have used the appropriate tools in or-
der to enable the third parties to get informed
of the transfer; this presumption would have
been assumed to be disproved. However, for the
dismissal of the transaction action, the relevant
presumption has to be disproved; in addition to
this the creditors shall not prove the foreseeable
provision under the first first paragraph of Arti-
cle 280.

3.4. Consequences of the Commercial Enter-
prise Transfer Within the Scope of the Labour
Code

With the transfer of acommercial enterprise, the
question relating to the liability for the existing
rights and claims becomes a current issue. Arti-
cle 6 ofthe LCisamandatoryrule that states that
current labour contracts shall be transferred to
the employer with all its rights and obligations
in case of a transfer of the entire or substantial
part of the commercial enterprise’. Rights and
obligations arising from the labour contract are
personnel regulations, internal regulations, and
work place applications, instructions promul-
gated by the employer and other related rights
and obligations. In other respects, the transfer of
the workplace contains the same provision that
assure the employee’s debts which arose before
the transfer date. This provision also holds the
assignee and transferor jointly and severally lia-
ble for debts that arose before the transfer, to be
paid within 2 (two) years of the transfer date®.

The assignee shall be liable for the debts which
arose between the transferor and employees
before the enterprise transfer. Assignee and
transferor may agree upon it with a contract to
assure that the transferring employer shall be
liable for these claims with a limitation of the
assignee’s own period or that the assignee or the
transferring employers shall be liable for these
claims. These provisions shall be obligatory to
both parties but not to the employees. This kind
of contract shall qualify as a recourse contract
between the transferee and thre transferor®.

neticesinde yeni isverenin sorumluluguna gece-
cektir”. Is sézlesmesinden dogan hak ve borclar
kapsamina; personel yonetmeligi, i¢c yonetmelik,
isyeri uygulamasi, igverence yiiriirliige konan ta-
limatlar ve buna iligkin diger ilgili hak ve bor¢lar
girmektedir. Bunun yam sira ayn hiikiim, isyeri-
nin devrihalinde, iscilerin devir tarihinden 6nce
dogmus alacaklarim1 devirden o6nce dogmusg
olan ve devir tarihinde 6denmesi gereken borg-
lardan, devralan ve devreden igvereni 2 (iki) y1l
stireyle birlikte sorumlu tutarak giivence altina
almaktadir®.

Devralan, ticari isletmeyi devralmadan o6nce
devreden ile isciler arasinda dogmus olan isci
borclarindan sorumlu olmaktadir. Devralan
ve devreden igverenin aralarinda yapacaklari
bir s6zlesme ile devralan igverenin bu tiir isci
alacaklarindan sadece kendi dénemi ile sinirh
olmak iizere sorumlu olacaginin kararlagtiril-
masi veya bu alacaklardan sadece devralan veya
devreden igverenin sorumlu olacagim kararlag-
tirmalari, taraflar icin baglayici olmakla beraber
igcilere kars: ileri siiriilemeyecektir. Bu tip bir
anlagsma devreden ile devralan arasinda bir nevi
riicu sdzlesmesi niteligine sahip olacaktir®.

Bunlarla birlikte, IK’nin 6. maddesinin 5. fikra-
sina gore, ticari isletme devri gerek isci gerekse
igsveren icin hakl bir fesih sebebi olusturmaz.
Bagkabirifadeyle, ticariisletme devri tek bagina,
IK’nin 22. maddesinde belirtilen “calisma kosul-
larinda esash degisiklik” halini tegkil etmez ve
taraflara is s6zlesmesini haklh bir nedenle fes-
hetme imkani tamimaz.

4.SONUG

Isbu makaleden anlagilacag iizere, taraflarca
aksi kararlagtirllmamusg ise ticari igletme devri
ile ticari igletmede yer alan duran malvarliginin,
isletme degerinin, kiracilik hakkinin, ticaret un-
vani ile diger fikri miilkiyet haklarinin ve siirekli
olarak isletmeye 6zgiilenen malvarhg: unsurla-
rimin devredildigi kabul edilir.

TBK’nin 202. maddesi tahtinda bir igletme dev-
rinin s6z konusu olmas i¢in isletmenin tiim ak-
tif ve pasifleri ile birlikte devredilmesinin gerek-
li oldugu anlagilmaktadir. Ancak, bu ifadeden,
bir ticari igletmenin malvarhgma dahil biitiin
unsurlarinin devredilmesinin zorunlu oldugu
anlagilmamaldir. Ticari igletme devri sonucu
devredilen malvarhig ile ticari isletmenin faali-
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Nevertheless, as per the fifth paragraph of Arti-
cle 6 of the LC, the commercial enterprise trans-
fer does not create a rightful cause of a cancel-
lation of the employment contract either of the
employers or employees.In other words, the
commercial enterprise transfer does not consti-
tute a ‘substantial alteration in working condi-
tion’ by itself and does not allow parties to cancel
the labour contract with a rightful cause.

4.CONCLUSION

As noted above, unless there is a provision to
oppose the transfer contract, the contract is
deemed to include the fixed assets, good-will,
tenancy right, trade name and other intellectual
property rights and assets allotted to the enter-
prise at all times.

As per Article 202 of the TCO, the enterprise
shall be transferred with all its assets and liabili-
ties. However, from this expression, it should
not be understood that the transfer of all estate
components of the commercial enterprises is
obligatory. If continuance of the activities is pos-
sible with the assets transferred, a non-transfer
of some of the individual components does not
prevent the implementation Article 202 of TBC.

Transferee and transferor shall be jointly and
severally liable for 2 (two) years to assure the
preservation of the creditor’s interest. Addition-
ally, the act of transfer shall be subject to the
cancellation of a commercial enterprise with
conditions stipulated at the CEB.

As aresult, acommercial enterprise has a signif-
icant importance and a system which provides
advantage for the business life. All issues have
tobe determined in regards to the enterprise be-
cause liabilities for previous debts cause a risky
commercial operation.

yetinin devami miimkiin ise, miinferit baz1 un-
surlarin devredilmemesi TBK’nin 202. madde-
sinin uygulanmasina engel olmaz.

Devir konusu olan ticari isletmenin borg¢larinin
devralana naklinde alacaklilarin muvafakatini
aramayan kanun koyucu, buna kargilik alacak-
lilarin menfaatini korumak amaciyla devredeni
de devralan ile birlikte devrin ilan edilmesini
miiteakip 2 (iki) y1l siireyle miiteselsilen sorum-
lu tutmugtur. Dolayisiyla alacakhilar éngériilen
bu siire icerisinde eskisi gibi devredene bagvura-
rak alacaklarini tahsil edebilmektedir.

Sonug olarak ticari igletme devri giiniimiizde
ticari hayat acisindan biiyiik 6nem arz etmek-
te olup belirli avantajlar saglayan bir sistemdir.
Ancak gecmis borclardan kaynaklanan sorum-
lulugun devam etmesi, s6z konusu iglemi riskli
bir hale getirdiginden devirden 6nce tiim unsur-
larin degerlendirilmesi gerekmektedir.
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