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1.INTRODUCTION

SHARE IN JOINT-STOCK COMPANIES REPRESENTS A PART OF
the share capital and rights and responsibilities of
the shareholders. In principle, the principle of eq-
uity is applied in the joint stock companies and each

share grants the equal rights and imposes obligations to
each shareholder as per such principle. Pursuant to this
principle, the shareholders exercises their right of casting
a vote which is granted under Article 434 of the Turkish
Commercial Law numbered 6102 (“T'CC”) considering
their percentage of shares in the share capital, or in other
words, “total nominal value” thereof. Thus, the sharehold-
ers have the right of casting a vote depending on the per-
centage of their partnership and the risks of which are
borne in the company.

However, the rights among shareholders may be allocated
in different ways by the addition of relevant provisions in
the company’s Articles of Association. As indicated under
Article 478 of TCC, privileges may be granted to shares
through the assignment of superior rights such as, divi-
dends, liquidation shares, pre-emption and voting rights,
or the designation of any other shareholding rights not
stated under the law. Such privileges can be created in
three (3) groups; (i) property rights (i) voting rights and
(iii) representation in the managing body of the company
and the privilege on the voting rights allocate greater vot-
ing rights when compared to shareholders under the same
conditions.

1. GiRiS

NONIM SiRKETLERDE PAY, SERMAYENIN BELLIi BiR BOLUMU-

nii ve pay sahibinin hak ve sorumluluklarin ifade

etmektedir. Kural olarak anonim sirketlerde paylar

arasinda esitlik ilkesi yiiriirlitkte olup s6z konusu
ilke uyarinca her pay, malikine aymi nitelikte haklar sag-
lamakta ve borglar yliklemektedir. Bu kural dahilinde pay
sahipleri, 6102 sayil1 Tiirk Ticaret Kanunu'nun' (“TTK”)
434. maddesi kapsaminda oy haklarini, sermayeye katilma
oranina gore, bir diger ifadeyle “toplam itibari degerine”
gore kullanabilmektedirler. Boylece, pay sahipleri sirkete
ortak olduklar ve riziko iislendikleri oranda oy hakkina
sahip olmaktadirlar.

Bununla birlikte, sirket esas s6zlesmesine ilgili hiikiimle-
rin ihtiva edilmesi suretiyle pay sahipleri arasindaki hakla-
rin farkh sekillerde dagitilmas1 miimkiin kilinmaktadir. Bu
cercevede, TTK'nin 478. maddesinde ifade edildigi {izere
imtiyazlar, belirli paylara kar payu, tasfiye pay, riichan ve
oy hakki gibi haklarda iistiinliik taniyan bir hak veya ka-
nunda 6ngoriilmemis yeni bir pay sahipligi hakki baglan-
mas1 suretiyle taninabilmektedir. S6z konusu imtiyazlar,
(i) malvarhig1 haklarinda, (ii) oy hakkinda ve (iii) yonetim
organinda temsil edilme konularinda ii¢ grup altinda top-
lanmakta olup oy hakkinda imtiyaz, bir grubu olusturan
paylarin diger paylara gore ayni sartlar altinda daha fazla
oy hakkina sahip olmasini ifade etmektedir.
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The granting of privileges on shares and the examination
of such rights under the TCC, Capital Market Law No. 6362
(“CML”), and any other relevant legislation shall be de-
tailed in this article.

2.EXAMINATION UNDERTCC
2.1. Privilege in Voting Rights in General

In general principal pursuant to Article 434 of the TCC,
shareholders can exercise their voting rights in proportion
to their percentage of shares, or in other words, the “total
nominalvalue” thereof. However, granting privileges to vot-
ing rights under Article 479 of the TCC constitutes an ex-
ception to the aforementioned rule. As stated in Article 478
of the TCC, privileges in voting rights may be granted dur-
ing the establishment process of the company or by subse-
quent amendments made in the Articles of Association. It
shall not be sufficient to write that a privilege is granted to a
group of shares in the Articles of Association provided that
the subject and scope of such a privilege should be clearly
expressed. In addition, the issuance of any privileged shares
by the Board of Directors in a joint-stock company, which
adopts the registered capital system, should be subject to
prior authorization of the Board of Directors to implement
privileged shares under the Articles of Association.

Isbu makale icerisinde; oy haklari kapsaminda paylara im-
tiyaz taninmasi ve bu haklarin TTK ve 6362 say1l1 Sermaye
Piyasas1 Kanunu? (“SPK”) ve diger ilgili mevzuat bakimin-
dan incelenecektir.

2. TTK BAKIMINDAN iNCELEME
2.1. Genel Olarak Oyda imtiyazli Paylar

TTK’nin 434. maddesi kapsaminda genel kural olarak, pay
sahipleri oy haklarim1 sermayeye katilma oranina gore,
yani “toplam itibari degerine” gore kullanacaklardir. Bu
durumun istisnasi ise; TTK’'min 479. maddesi baglaminda,
oyda imtiyaz taninmasidir. TTK’nin 478. maddesi uyarin-
ca, oyda imtiyazin sirketin kurulusunda veya daha sonra
esas sozlesmede yapilacak degisiklikle taninmasi miim-
kiindiir. Ancak, s6z konusu imtiyazin esas sozlesmede sa-
dece bir grup paya tanindiginin belirtilmesi yeterli olmaz;
ayrica imtiyazin konusu ve kapsaminin acikca belirtilmesi
gerekmektedir. Bununla birlikte, kayitli sermaye sistemini
benimseyen anonim sirketlerde, yonetim kurulunun im-
tiyazli pay ihra¢ etme olanagina sahip olmasi, bu hususta
esas s0zlesmeyle yonetim kuruluna yetki verilmesi 6n sar-
tina baghdir.
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The privilege on voting rights can be effectuated by grant-
ing different number rights for the shares that have equal
nominal value. Therefore, granting equal voting rights to
shares with different nominal values are not permitted un-
der the TCC. The legal justification of the respective article
in the TCC states that, such a prohibition is written to pre-
vent fraud against legal restrictions with respect to privi-
leged voting rights and leverage restrictions, to avoid con-
fusion and difficulty during the practice of Article 479/2 of
the TCC which indicates a maximum number of votes that
can be designated to a single share is set.

Inthelegal justification of Article 479 of the TCC, some ex-
amples are provided to explain under which circumstances
privileges in voting rights may and may not be granted. In
the first example, there are two (2) group shares comprised
of Group A, having a nominal value of one (1) TL for each
share, and Group B, having a nominal value of five (5) TL
for each share. In this case, it is stated in the legal justifica-
tion that Group A, which holds one (1) vote per share, can-
notbe granted additional voting right privileges. In another
scenario under the aforementioned legal justification, it is
demonstrated that a privilege can be established by grant-
ing the different number of voting rights to shares having
different nominal values. In such an instance, Group A,
having a nominal value of one (1) TL per share, and Group

Oyda imtiyaz, esit itibari degerdeki paylara farkli sayida oy
hakki verilerek olusturulan durumdur. Bu nedenle, farkhi
itibaridegerli paylara esit oy hakki taninmak suretiyle oyda
imtiyaz taninmasina TTK kapsaminda izin verilmemekte-
dir. Nitekim s6z konusu husus, TTK’min ilgili hiikmiiniin
gerekcesinde de ifade edilmis olup, gerekcede bu yasagin,
oyda imtiyaza iligkin kanuni sinirlamalarin, 6zellikle kal-
dirag¢ gii¢c stmirlamasinin dolanilmasinin engellenmesi ve
karisikliklara yol agmamasi ve bir paya verilecek azami oy
miktarimi diizenleyen TTK 479/2 hitkmiiniin uygulanma-
sinda giicliiklerle kargilagilmamasi icin 6ngériildiigii belir-
tilmektedir.

TTK’nin 479. maddesinin gerekcesinde, oy haklarina ilig-
kin imtiyazin nasil yaratilabilecegini veya hangi hallerde
yaratilamayacagini izah eden 6rneklere yer verilmistir. ilk
ornekte paylarin itibari degerinin bir (1) Tiirk Liras1 oldu-
gu A grubu ve paylarin itibari degerinin bes (5) Tiirk Liras1
oldugu B grubu olarak iki (2) farkh pay grubu mevcuttur.
Bu durumda, maddenin gerekgesinde bu paylarin her bi-
rine birer (1) oy hakki vererek A grubu paylara imtiyaz ta-
ninamayacagl 6ngoriilmiistiir. Ayn1 maddenin gerekcesin-
deki bir diger 6rnekte ise farkli itibari degerli paylara farkli
oy hakki verilerek imtiyaz taninmasinin miimkiin oldugu
gosterilmektedir. Bu 6rnekte de, yine itibari degeri bir (1)
Tiirk Lirasi olan A grubu paylar ve itibari degeri ti¢ (3) Tiirk
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B, having a nominal value of three (3) TL per share, are cre-
ated. Six (6) voting rights may be granted to each share in
Group B. Under ordinary circumstances, even though each
of Group B’s shares are expected to have three (3) voting
rights per share according to the principle of voting rights
in proportion to nominal value, the allocation of six (6) vot-
ing rights per each Group B share refers to a vo-ting right
privilege.

2.2. Restrictions Regarding the Privilege to Be Granted in
Voting Rights

Paragraph 2 of Article 479 of the TCC determines the
limits of the privilege granted in voting rights and states
that the maximum number of voting rights to be granted
to each share is limited to fifteen (15) votes. Article 434/1
of the TCC concerning the designating the calculation of
voting rights in line with their nominal values, shall not be
applicable as stated in the legal justification of Article 479,
Paragraph 2. However, it should be noted that the limita-
tion in regard to the upper limit of fifteen (15) votes per
each share should only be considered for ordinary shares.

Lirasi olan B grubu paylar mevcuttur. B grubu paya alt1 (6)
oy hakki taninabilir. Bu durumda, normal olarak, itibari
degere gore oy hakki ilkesi uyarinca ii¢ (3) oya sahip olmasi
gerekirken B grubu her paya alt1 (6) oy hakk: taninmis ol-
masl, B grubu paylara taninmig bir oy imtiyazidir.

2.2. Oy Haklarinda Taninacak imtiyaza iliskin
Sinirlamalar

TTK’nin 479. maddesinin 2. fikrasinda, oy haklarinda ta-
ninan imtiyazin simirlari ¢izilmis ve bir paya en cok on bes
(15) oy hakk: taninabilecegi belirtilmistir. Bu durumda,
maddenin gerekcesinde de belirtildigi {izere, oylarin iti-
bari degere gore hesaplanmasi kuralina ilisgkin TTKnin
434/1 hitkmii uygulanmayacaktir. Ancak pay basina on beg
(15) oy hakkina iligkin sinirlamanin, adi paylar i¢cin dikkate
alinacagini 6nemle belirtmek gerekmektedir.

Bununla birlikte s6z konusu TTK hiikmii, bir (1) paya en
cok on bes (15) oy taninmasina yonelik simirlamanin iki (2)
durumda gecerli olmayacagini da ifade etmektedir. Bu du-
rumlardan birincisi kurumlagsmanin gerektigi haller, ikin-
cisi ise hakli bir sebebin ispatlandigi durumlardir. Her iki
(2) halin ispat1icin de mahkeme karari sart olup bu konuda
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However, the relevant provision of TCC states that the
maximum limit corresponding to fifteen (15) votes per
each share should not be applicable in two (2) cases. The
first case is one where there exist corporate requirements,
the second case is proving the valid reasons. Both cases
must be affirmed by a court decision and the Commercial
Court, where the registered office of the company is lo-
cated, has been authorized to decide in such matter. When
there is a requirement for institutionalization, a relevant
plan must be submitted to the court. It is rare in the legal
doctrine for a court to find an affirmative decision in ac-
cordance with the legal justification for the plans as they
scrutinize the plan through a narrow and strict lens. Fur-
thermore, Article 479 intends to prevent the abuse of this
exception by granting authority to the court to repeal the
exception in cases where it is evident that the institution-
alization will not occur or the valid reasons are no longer
compelling.

In addition to imposing limitations on the maximum num-
ber of voting rights in privileged shares, it should be noted
that, under the last paragraph of Article 479 of the TCC, the
privileged voting rights shall be ineffective and shall not be
exercised in the general assembly meetings regarding the

karar verme yetkisi, TTK 479 hitkmii geregince sirket mer-
kezinin bulundugu yerdeki asliye ticaret mahkemesine
tanmmugtir. Ancak kurumlagma gereksinimine istinaden
mahkemeye bagvurulan hallerde kurumlagma projesinin
de mahkemeye sunulmasi gerekmektedir. Doktrinde mah-
kemelerin, kanunun gerekcelerine uygun olarak, bu yonde
kararlar1 oldukca nadiren verecekleri ve oldukea kat1 dav-
ranacaklar1 belirtilmektedir. Yine ilgili hiikiim, kurum-
lasmanin gerceklesmeyeceginin anlagilmas1 veya hakl
sebeplerin ortadan kalktig: hallerde istisna etme hakkinin
mahkeme tarafindan geri alinabilecegini 6ngoérerek, istis-
nanin kétiiye kullanilmasim engellemek istemistir.

So6z konusu imtiyazh paylarda azami oy sayisina iligkin s1-
nirlamaya ek olarak ayrica belirtilmelidir ki, genel kurul
toplantilarinda TTK’nin 479. maddesinin son fikrasi ile
oyda imtiyaz, esas s6zlesme degisikliklerinin yani sira ibra
ve sorumluluk davasi acgilacagi durumlarda etkisizlesecek
ve kullanilamayacaktir. S6z konusu ihtimallerde imtiyazl
paylar, pay sahiplerine diger adi paylar ile esit oy hakkina
sahip olup oylar itibari degerleri ile orantili olarak kullani-
lacaktir.

Yukaridaki bilgilere ek olarak, oydan imtiyazli paylarin
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-

filing on release and liability actions, and amendments on
the Articles of Association. In such circumstances, privi-
leged shares must have equal voting rights with the other
ordinary shares and the voting rights must be exercised in
proportion to their nominal values.

In addition to above mentioned information, other pro-
visions of the TCC, regarding the meeting and resolution
quorums in the general assembly, should be examined
carefully during the creation of shares having privileged
voting rights.

2.3. General Assembly Meeting and Resolution Quorums
under the TCC

As per Article 418 of the TCC which states the meeting and
resolution quorums in the general assembly, unless the law
or Articles of Association sets a higher quorum, the general
assembly can only convene with the presence of share-
holders or their representatives representing at least one
forth (1/4) of company’s total share capital and the resolu-
tions can be adopted with the majority of the votes at the
meeting.

Paragraph 3 of Article 421 of the TCC which governing the
increased quorums asserts a particular regulation and only

p
o
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7

olusturabilmesi hususunda ayrica TTK'min genel kurul
toplanti ve karar nisabi ile ilgili hiikiimleri de incelenme-
lidir.

2.3. TTK'da Genel Kurul Toplanti ve Karar Nisabi

TTK’nin 418. maddesi, genel kurul toplant1 ve karar nisap-
larimi diizenlemekte olup kanunda veya esas s6zlesmede
daha agir nisap 6ngoriilmedigi siirece genel kurulun, sir-
ket sermayesinin en az dortte birini (1/4) karsilayan pay
sahiplerinin ya da temsilcilerinin varhigiyla toplanacag ve
toplantiya katilan oylarm ¢ogunlugu ile karar verilecegi
ongorillmiistiir.

Bununla birlikte, agirlagtirilmis nisaplar1 diizenleyen
TTK’nin 421. maddesinin 3. fikrasi ile nisaplar konusun-
da 6zel bir diizenleme getirilmis ve toplant1 nisab1 belir-
tilmeden sadece karar nisab: diizenlenmigtir. Buna gore,
(D sirketin isletme konusunun tamamen degistirilmesi,
(i) imtiyazh pay olusturulmasi ve (ii7) nama yazil payla-
rin devrinin simirlandirilmasi kararlar: sermayenin en az
yiizde yetmis besini (%75) olusturan paylarin sahiplerinin
veya temsilcilerinin olumlu oylariyla alinmasi gerekmek-
tedir.

Yukarida belirtildigi tizere, TTKnin 421. maddesinin 3. fik-
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quorum regarding the decisions regulated without identi-
fying meeting quorum. Under this provision, it is required
to adopt the following three (3) clauses with the affirma-
tive votes of the shareholders or their representatives rep-
resenting at least seventy five percent (75%) of the share
capital: (1) changing the scope of the company entirely, (i)
creating privileged shares, and (77 restricting the transfer
of the registered shares.

In light of the foregoing, as per item (b) of the paragraph
3 of Article 421 of the TCC increased quorums shall be ap-
plicable to the amendments of Articles of Association with
regard to the creation of privileged shares. Hence, it should
be noted that any decision with respect to amending the
Articles of Association to create privileged shares must
be taken with the affirmative votes of the shareholders
or their representatives representing at least seventy five
percent (%75) of the total share capital. This provision is
relatively mandatory. Therefore, the quorum can only be
amended with a higher quorum to be designated under the
Articles of Association.

2.4. Special Assembly of Privileged Shareholders

The Special Assembly of the privileged shareholders
(“Special Assembly”) is composed of shareholders hav-
ing privileged shares and is not authorized to represent
the company against third persons. Each of the privileged
share groups has its own Special Assembly. The Special
Assembly shall be formed automatically provided that
the privilege shall be granted under the Article of Asso-
ciation by law. Therefore, the Special Assembly may not
be abolished by way of amending the Articles of Associa-
tion. Hence, the Special Assembly shall automatically be
formed upon the creation of any voting right privileges to
the shares.

In joint-stock companies where shares having privileged
voting rights exist, privileged shareholders must also ap-
prove the several decisions under some circumstances
in order to execute the decisions under Article 454 of the
TCC. Thus, the Special Assembly must grant its approval
in the following matters as stated in the relevant provision
of the TCC:

i General assembly resolutions regarding the amendment
of Articles of Association, which restricts the rights of the
privileged shareholders;

ii General assembly resolutions regarding the authoriza-
tion of board of directors to increase the share capital un-
der registered capital system; and

rasinin (b) bendi kapsaminda, imtiyazh pay olusturulma-
sina iligkin esas sozlesme degisiklikleri icin agirlagtirilmig
nisap 6ngoriilmiistiir. Nitekim bu hiikiimle, imtiyazli pay
olusturulmasin 6ngéren esas s6zlesme tadil kararlarinin,
sermayenin en az yiizde yetmis besini (%75) olusturan
paylarin sahiplerinin olumlu oylariyla alinmasi gerekmek-
tedir. Anilan hiikiim nisbi emredici niteligi haizdir. Bir di-
gerifadeyle, esas sdzlesmeyle s6z konusu nisaplarin sadece
agirlagtirilmas miimkiindiir.

2.4. imtiyazli Pay Sahipleri Ozel Kurulu

Imtiyazli pay sahipleri 6zel kurulu (“Ozel Kurul”), ano-
nim sirketlerde imtiyazh pay sahipleri tarafindan olugtu-
rulmakta olup s6z konusu kurulun {gciincii kisilere karsi
sirketi temsil yetkisi bulunmamaktadir. Her imtiyazh pay
grubunun bir Ozel Kurul'u meveuttur, Ozel Kurul, esas
sozlesmeyle imtiyaz taninmasi halinde kendiliginden ve
kanunen olugmaktadir. Dolayisiyla Ozel Kurul'un esas soz-
lesmeyle ortadan kaldirilmas1 miimkiin degildir. Bu cer-
cevede, paylara imtiyazli oy hakki tamnmasi halinde Ozel
Kurul da kendiliginden olugmaktadr.

TTK’nin 454. maddesi geregince, oyda imtiyazl paylarin
bulundugu sirketlerde, bazi hallerde kararin uygulanabil-
mesiicinimtiyazh pay sahiplerinin de onayinin saglanmasi
gerekmektedir. Buna gore ilgili TTK hitkmiinde belirtildigi
iizere, agagidaki kararlarda Ozel Kurul onay vermelidir;

i. oyda imtiyazlh pay sahiplerinin haklarim siirlayacak se-
kilde esas s6zlegsmenin degistirilmesine iliskin genel kurul
kararlari,

ii. kayith sermaye sisteminde yonetim kuruluna ser-
mayenin arttirllmasi konusunda yetki verilmesine dair
genel kurul kararlari ve

iii. yine kayith sermaye sisteminde yonetim kurulunun
sermayenin arttirilmasina iliskin kararlari.

Gerceklestirilecek olan Ozel Kurul'un toplantiya cagril-
masina iligkin usul ve esaslar TTK’nin 454. maddesinde
diizenlenmistir. Cagriya ragmen toplant: gerceklesmedigi
takdirde Ozel Kurul’un s6z konusu karar1 onayladig varsa-
yalir. S6z konusu Ozel Kurul, imtiyazl paylar: temsil eden
sermayenin yiizde altmisi (%60) ile toplanir ve toplantida
temsil edilen paylarin ¢ogunlugu ile karar alir. Bu toplan-
tilarda bakanlik temsilcisinin de katilhimi gereklidir. Genel
kurul toplantisinda, imtiyazlh pay sahiplerinin ya da bunla-
rin temsilcilerinin, esas s6zlesmenin tadiline olumlu yon-
de oy vermeleri halinde, Ozel Kurul’un toplanmasina gerek
bulunmamaktadir.
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iii Board of director’s resolutions regarding the capital in-
crease under the registered capital system.

Procedures and principles concerning the invitation of the
Special Assembly meeting are set forth under Article 454
of the TCC. In the event that respective shareholders do
not convene following the invitation, the approval will be
deemed to be given by the Special Assembly. The Special
Assembly will convene with the majority of sixty percent
(60%) of the share capital representing the privileged
shares and will take its resolutions with the majority of
the shares representing in the meeting. Attendance of the
ministry representative in such meetings is also required.
The Special Assembly is not required to convene in cases
when the privileged shareholders or their representatives
have previously granted their affirmative votes in the gen-
eral assembly meeting regarding the amendment of the
Articles of Association.

3.REVIEW UNDER CML AND RELEVANT RESPECTIVE LEG-
ISLATION

Joint-stock companies whose shares have been offered
or considered to be offered to the public are subject to the
CML. Article 23 of the CML sets forth a provision concern-
ing the privileges. According to this Article, “create privi-
leges or amend the content or subject of existing privileges.”
in public joint-stock companies are considered “significant
transactions” under the CML.

Pursuant to paragraph 6 of Article 29 of the CML, unless
higher quorums are designated under the Articles of As-
sociation, the resolutions regarding the “significant trans-
actions” shall be taken with the affirmative votes of the
two-thirds (2/3) of shares having the voting rights and
represented in the general assembly of the company with-
out any requirement for meeting quorum. However; in
the event that at least half (1/2) of the shares having voting
rights are present in the general assembly meeting, resolu-
tions can be taken with the simple majority of those pre-
sent in the general assembly meeting, unless higher quo-
rums are stated in the Articles of Association. Provisions
diminishing the quorums stated in the Articles of Associa-
tion are considered invalid.

Capital Markets Board (“Board”) is authorized to set forth
the procedures and principles on enforcement of “sig-
nificant transactions” and the adoption of decisions con-
cerning such transactions. Hence, a provision concerning
shares having the privileged voting rights is stated under
Article 1.4.2 of Annex-1 of the Communiqué on Corporate
Governance numbered II- 17.1. The provision is as follows:

3. SPK VE iLGiLi MEVZUAT BAKIMINDAN iNCELEME

Paylar: halka arz edilmis olan veya halka arz edilmig say1-
lan anonim ortakliklar SPK’ya tabidir. SPK’nin 23. madde-
sinde imtiyazlara iligkin bir diizenlemeye yer verilmistir.
Buna gore halka acik ortakliklarin “imtiyaz éngormesi veya
mevcut imtiyazlarin kapsam veya konusunu degistirmesi”
SPK kapsaminda “6nemli nitelikte iglem” sayilacaktur.

SPK’nin 29. maddesinin 6. fikras1 uyarinca, 6nemli nitelik-
teki islemlere iligkin karar alinabilmesi i¢in, esas sozles-
melerinde daha agir nisaplar 6ngoriillmedigi takdirde, top-
lant1 nisab1 aranmaksizin, sirket genel kuruluna katilan oy
hakkini haiz paylarin iicte ikisinin (2/3) olumlu oy vermesi
sart1 aranir. Ancak, genel kurul toplantisinda oy hakkim
haiz paylarin en az yarisinin hazir bulunmasi halinde, esas
sozlesmede acik¢a daha agir nisaplar éngoriilmedikce, top-
lantiya katilan oy hakkini haiz paylarin cogunlugu ile karar
alinir. Esas sozlesmede s6z konusu nisaplari hafifleten hii-
kiimler gecersiz sayilir.

Sermaye Piyasasi Kurulu (“Kurul”) bu sayilan “6nemli ni-
telikte islemlerin” icrasi ve bunlara iliskin kararlarin alina-
bilmesine yonelik olarak usul ve esaslar1 belirlemeye yet-
kilidir. Buna bagh olarak I1-17.1 sayili, Kurumsal Yonetim
Tebligimin EK-I'inin 14.2 sayil baghiginda oyda imtiyazl
paylarile ilgili bir diizenleme bulunmaktadir. Buradaki dii-
zenleme agagidaki gibidir:

“Oy hakkinda imtiyazdan kaginilir. Oy hakkinda imtiyazin
varligi halinde halka ag¢tk paylarin sahiplerinin yonetimde
temsilini engelleyecek nitelikteki imtiyazlarin kaldirilmasi
esastir.”

Kurul, bu maddeden goriildiigii iizere oy hakkinda imti-
yaz kurulmasin tesvik etmemekte ve yonetimde temsili
engelleyebilecek durumlarin giderilmis olmasi gerektigini
belirtmektedir.
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Privileges regarding the voting rights should be
avoided. In case there is a privilege in the voting
rights, the privileges in a feature to prevent the
holders of publicly traded shares from being rep-
resented at the board of directors shall in principle
be revoked.

In light of this Article, the Board does not en-
courage the establishment of privileges in voting
rights and contends that all circumstances that
may prevent the representation in management
have already been removed.

4,.CONCLUSION

As a general rule, shareholders exercise their
voting rights in proportion to their share per-
centages. However, different number of voting
rights may be designated to the shares having
the same nominal value by asserting a provi-
sion into the Articles of Association, provided
that one share may have a maximum number of
fifteen (15) votes. According to Article 421/3 of
the TCC, resolutions with regard to amending
the Articles of Association and the creation of
privileged shares shall be adopted with the af-
firmative votes of the shareholders representing
at least seventy-five percent (75%) of the share
capital of the company.

Additionally, resolutions with respect to amend-
ing the Articles of Association regarding the
establishment of preferential voting rights in
publicly-held joint-stock companies shall be
adopted with the affirmative votes of the two-
thirds (2/3) of shares having the voting rights
and represented in the general assembly of the
company without any requirement of meeting
quorum. However, in the event of the presence
of at least half (1/2) of the shares in the general
assembly meeting, resolutions can be taken
with the simple majority of those present in the
meeting, as long as higher quorums are not stat-
ed under the company’s Articles of Association.

Furthermore, even though the respective legis-
lation enables establishment of privilege with
regard to voting rights, the Board does not en-
courage or support establishment of such privi-
leges.

4.SONUG

Kural olarak pay sahipleri, oy haklarini serma-
yeye katilma oranlarina gore kullanmaktadirlar.
Ancak, esas sozlesmeye hiikiim eklenmesi su-
retiyle ve bir paya en fazla on bes (15) oy hakki
verilmesi kaydiyla esit itibari degere sahip pay-
lara farkli sayida oy hakki taninabilmektedir.
TTK’nin 421. maddesinin 3. fikras1 uyarinca
oyda imtiyazli pay olusturmasina iligkin esas
sozlesme tadil kararlari, sirket sermayesinin
yiizde yetmis besini (%75) olusturan paylarin
sahiplerinin olumlu oylari ile alinabilecektir.

Halka acik anonim sirketlerde ise, toplanti nisa-
bina bakilmaksizin, sirket genel kurulunda tem-
sil edilen oy hakkini haiz paylarin {icte ikisinin
(2/3) olumlu oy vermesi sarti ile oyda imtiyazh
pay olusturulmasina y6nelik esas s6zlesme tadil
karar1 alinabilmektedir. Ancak, ilgili genel kurul
toplantisinda oy hakkini haiz paylarin en az yari-
sinin hazir bulunmasi halinde, esas s6zlesmede
acikca daha agir nisaplar 6ngoriilmedikce, top-
lantiya katilan oy hakkini haiz paylarin cogunlu-
guile karar alinabilecektir.

Tlaveten, ilgili mevzuat, oy haklarinda imtiyaz
olusturulmas: hususunda imkan tanimakla bir-
likte, Kurul'un oy hakkinda imtiyaz taninmasini
tavsiye ve tercih etmedigini belirtmekte fayda
bulunmaktadir.

114 Subat 2011 tarihli
ve 27846 sayili
Resmi Gazete'de
yayimlanmistir,
230 Aralik 2012
tarihlive 28513 sayili
Resmi Gazete'de
yayimlanmistir,

GST 164




