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1.INTRODUCTION

NE OF THE SUBSTANTIAL SUBJECTS FOR A PARTY TO A CONT-
ract is the execution of his/her undertakings where-
as for the other party of the contract it is whether
his/her contractual liabilities are timely and fully

executed. Considering the basic contractual relationships

in daily life, the possibility of one party to execute his/her
liabilities is usually high whereby it is at risk for the other
party to execute his/her liabilities.

For instance; in a lease, the lessee is more likely to fail fully
and timely performace of its payment liability during the
term of contract, wheras the lessor is likely to deliver the
leased property. Since such an uncertainty is common
nearly in all contractual relationships, the parties to a con-
tract are likely to request various sureties to secure him-
self/herself.

Within the scope of a contractual relationship, there are
various types of sureties in Turkish Law that may be pro-
vided by the debtor or by third parties, for the benefit of
the creditor regarding liabilities of the debtor. This diver-
sity originates from the execution of some type of contract
for the purpose of security (transfer of the receivable for

1. GiRiS

IR SOZLESMEYE TARAF OLAN KiS$i ACISINDAN ONEM ARZ EDEN

konulardan birisi, bukiginin taahhiit ettigi edimin ye-

rine getirilmesi iken digeri; karsi tarafin sdzlesmesel

yikiimliiliiklerini tam ve zamaninda yerine getirip
getirmeyecegi konusudur. Giinliik hayatta temel s6zlesme
iliskileri incelendiginde, bir tarafin edimini yerine getirme
ihtimali genellikle daha yiiksek iken diger tarafin edimini
yerine getirmesi daha biiyiik bir risk altindadir.

Ornegin; bir kira iligkisinde, kiralayanmin kira konusu evi
kiraciya teslim etmesi daha muhtemel iken, kiracinin s6z-
lesme siiresi boyunca 6deme yiikiimliiliigiinii tam ve za-
maninda yerine getirip getirmeyecegi daha cok belirsizlik
arz etmektedir. S6z konusu belirsizlik hemen her sézlesme
iligkisinde glindeme gelmekte oldugundan, sdzlesme ta-
raflar1 kendilerini giivenceye almak icin karg: taraftan ce-
sitli teminatlar talep edebilmektedir.

Bir sozlesme iligkisi ¢ercevesinde bor¢lu tarafindan yahut
bor¢lunun yiikiimliiliiklerine iligkin olarak {ii¢lincii kisi-
ler tarafindan alacakl lehine verilebilecek teminat tiirleri
Tiirk hukukunda cesitlilik arz etmektedir. S6z konusu ce-
sitlilik, Tlirk hukukunda diizenlenen bizzat teminat verme
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the purpose of security, establishment of usufruct on the
shares of a company etc.) along with contracts which have
the purpose of providing personal security per se in Turk-
ish Law. The warrantor in a personal security contract
claims to be liable within the limits of the dept. Guarantee
contracts, surety contracts and mortgage agreements are
among abovementioned securities. It must be known that
surety contracts are commonly preferred in practice and
are quite essential for the well-functioning of business.

In this article, first personal security contracts are exam-
ined in general terms in line with foregoing explanations,
then surety contracts, which are very common in Turkish
Law, and their differences from guaranty contracts are dis-
played.

2.PERSONAL SECURITY CONTRACTS

In theory, personal security contracts are two sided; nev-
ertheless, the contractual relationship behind the scenes,
which pushes them to enter into a personal security con-
tract is three sided. The sides of this relation are the war-
rantor (surety/guarantor), the warrantee (creditor/accep-
tor) and the debtor (beneficiary) and in principle, each one
of them has to be in a contractual relationship with the
other. In practice, it is recommended for the creditor to
stipulate that operativeness the original agreement (any
agreement) is conditional upon providing of a security.
Following this request of the creditor, the debtor enters
into in a contractual relationship with the personal secu-
rity provider. It is generally accepted that, this relationship
has the characteristics of an attorney agreement as well as
that the parties shall have mutual rights and obligations
pursuant to this agreement. The proxy (security provider)
shall execute a security agreement (a suretyship or guaren-
tee agrement for example) with the creditor (acceptor).

Diagram A: The three sided relationship between the par-
ties to guarantee and surety contracts is displayed below:

Surety/ Guarantor

Attorney Agreement/

Relationship based

Surety Contract/ on mutual interests/
Guarantee Contract Guarantee order

Creditor/
Acceptor

Debtor/
Beneficiary

Contract/ Contractual Relationship

amacinl haiz gahsi teminat sdzlesmelerinin yaninda bazi
sozlesme tiirlerinin de teminat amach kullanilabilmesin-
den kaynaklanmaktadir (alacagin teminat amaciyla devri,
sirket paylar1 {izerinde intifa hakki tesisi vb.). Sahsi temi-
nat s6zlesmelerinde teminat veren, bor¢lunun borcunun
karsiligim tegkil etmek tizere malvarhig ile yiikiimliiliik al-
tina girmektedir. Garanti s6zlesmesi ve kefalet s6zlesmesi
soz konusu teminatlara 6rnek olarak gosterilebilir. Belir-
tilmelidir ki, sahsi teminat s6zlesmelerinden olan kefalet
sozlesmesi uygulamada siklikla tercih edilmekle birlikte
ticari hayatin geregi gibi igslemesi bakimindan biiyiik bir
6nem tegkil etmektedir.

Yukaridaki aciklamalar 1s181inda igbu makalede 6ncelikle
kisisel teminat s6zlesmeleri genel hatlariyla incelenecek
olup, akabinde kefalet s6zlesmesi ve bu sézlesmenin ga-
ranti s6zlesmesinden farklari incelenecektir.

2. KiSISEL TEMINAT SOZLESMELERI

Kisisel teminat sozlesmeleri teorik anlamda 2 tarafli olsa
da, taraflar1 bu sézlesmeyi yapmaya iten perde arkasindaki
hukuki iligki ti¢ tarafhidir. S6z konusu hukuki iligki teminat
veren (kefil/garanti veren), teminat alan (alacakli/muha-
tap) ve teminat emriveren (borclu/lehdar) arasindakurul-
maktadir ve prensip olarak her birinin digeri ile sézlesme
iligkisine girmis olmas1 gerekir. Uygulamada alacakli ac1-
sindan tavsiye edilen, teminat saglanmasim asil s6zlesme-
nin (herhangi bir s6zlesme) hiikiim dogurmasi agisindan
sart olarak kabul etmektir. Alacaklinin bu talebi iizerine
borclu kisisel teminat verenle bir s6zlesme iligkisine girer.
Genellikle kabul edilen, bu iligkinin bir vekalet sézlesmesi
niteliginde oldugu ve bu s6zlesme uyarinca taraflarin kar-
silikli hak ve borglari olacagidir. Vekil (teminat veren), bu
sozlesme uyarinca alacakliyla (muhatapla) teminat s6zleg-
mesi yapar (6rnegin kefalet veya garanti sozlesmesi).

Sekil A: Kefalet ve Garanti Sozlesmelerinde taraflar ara-
sindaki ti¢ tarafh iligki

Kefil/ Garanti veren

Vekalet sozlesmesi/
Kefalet sozlesmesi/ Garanti emri/
Garanti sozlesmesi Karsilik iliskisi

Alacakly/
Muhatap

Borglu/
Lehtar

Asil sozlesme/Temel borg iliskisi
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3.SURETY CONTRACTS
3.1. Properties

One of the security types frequently used as a personal se-
curity is the surety contract. A suretyship may be provided
for the beneficiary of the creditor by third parties for the
purpose of securing the debtors contractual liabilities.

Pursuant to article 581 of the Turkish Code of Obligations
numbered 6098 (“TCO”) suretyship is “the agreement
where the surety undertakes to be personally liable against
the creditor, for non-execution of the obligations of the dep-
tor.” Accordingly, such an obligation is conditional, since
the obligations of the surety arise in the event in which
the main debtor fails to execute its obligations partially or
completely. The obligation arising from a surety contract is
secondary to the obligation of the surety which depends on
the primary obligation. In case of extinction of the primary
obligation, obligations of the surety shall also extinct.

In a surety contract, the surety has the right to claim and
plea (when the obligation does not exist, is not due, the con-
tract is invalid, the obligation has ended due to another rea-
son, defense of non-performance by the debtor etc.) against
the creditor as if the debtor. Furthermore the obligation of
the surety shall not become due unless the primary obliga-
tionis due.

3.KEFALET SOZLESMELERI

3.1. Ozellikleri

Giinliik hayatta siklikla bagvurulan teminat tiirlerinden bi-
risi, kigisel teminatlardan olan kefalet s6zlesmeleridir. Ke-
falet taahhiidii; bor¢lunun sézlesmesel yiikiimliiliiklerini
teminat altina almak amaciyla {i¢lincii kisiler tarafindan
alacakl lehine verilebilmektedir.

6098 say1l Tiirk Bor¢lar Kanunu'nun (“TBK”) 581. mad-
desine gore kefalet sozlesmesi, “kefilin alacakliya karst,
bor¢lunun borcunu ifa etmemesinin sonuglarindan kigisel
olarak sorumlu olmayn tistlendigi s6zlesmedir”. Bu dogrul-
tuda kefilin borcu, asil bor¢lu borcunu ifa etmedigi veya ge-
rektigi gibi ifa etmedigi hallerde dogacak oldugundan soz
konusu borg sarta bagh bir bor¢tur. Kefaletten dogan borg
fer’i nitelikte olup, kefilin borcunun varligi asil borcun var-
ligina baghdir ve asil bor¢ ortadan kalkarsa kefilin borcu da
ortadan kalkacaktir.

Kefalet s6zlesmesinde kefil, bor¢luya ait def’ileri ve itiraz-
lar1 (bdyle bir borcun mevcut olmadigini, heniiz vadesinin
gelmedigini, sdzlesmenin kesin hiikiimsiiz oldugunu, bas-
ka bir sebeple borcun sona erdigini, bor¢lunun 6demezlik
def’iilerisiirebilecegini vb.) alacakliya kargiileri siirebilme
hakkina sahiptir. Yine kefilin borcu, asil bor¢ muaccel ol-
madan muaccel olmaz.
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It must be stated that, in surety contracts, the enforcement
of the principal debtor is primary and essential. The sure-
ty is only an assistor between the creditor and the debtor
within the scope of the primary contractual obligation.

3.2. Validity and Requirements of Surety Contracts

The surety contract shall be in written form. Pursuant to
article 583 of TCO, the minimum amount of the surety’s
liability, the commencement date of the suretyship and
any statement indicating the solidary nature of the surety
when it is a joint surety, shall be written by hand as well
and signed by the real person surety or by, a member of the
authorized body (if there are other persons involved in the
said competent authorithy, these persons as well) of a le-
gal entity surety, otherwise the surety contract shall not be
valid.

In addition, New TCO sets forth new requirements for
surety contracts. Pursuant to article 584 of TCO, if a real
person sirety is married, he or she can enter into the sure-
tyship agrrement with the written consent of the other
spouse, unless a split or separation order has been issued
by a court. Such consent shall be granted prior to or at the
moment of signature of the contract. Any failure on obtain-
ing the consent of the other spouse will result in the inva-
lidity of the suretyship agreement and if the other spouse
grant the consent to the surety spouse after the moment

Belirtmek gerekir ki kefalet s6zlesmelerinde esas olan asil
borclunun takibidir'. Kefil, asil borg iligkisi kapsaminda
alacakliile bor¢lu arasinda yalmzca yardimei rol oynamak-
tadir.

3.2. Kefaletin Sekli ve Gegerliligi

Kefalet sozlesmesi yazili sekilde yapilmalidir. Ayrica
TBK’nin 583. maddesi uyarinca kefilin sorumlu olacagi
azami miktar, kefalet tarihi ve kefilin miiteselsil kefil ol-
mas1 durumunda, bu sifatla veya bu anlama gelen herhan-
gi bir ifadeyle ylikiimliiliik altina girdigi gercek kisi kefilin
kendi el yazisiyla veya tiizel kisi kefilin kefalet s6zlesmesi
yapmaya yetkili organinda yer alan kigilerden birinin el ya-
zistyla (ve varsa, soz konusu yetkili organda yer alan diger
kisilerin imzas1 da gerekmektedir) belirtilmedikce kefalet
sozlesmesi gecerli olmayacaktir.

Belirtmek gerekir ki, TBK ile birlikte kefalet s6zlesme-
si icin bir gecerlilik sart1 daha getirilmigtir. TBK'nin 584.
maddesi uyarinca kefil olmak isteyen gercek kisi evli ise
eslerden biri, mahkemece verilmis bir ayrilik karari ol-
madikca veya yasal olarak ayr1 yasama hakki dogmadikea,
digerinin yazih rizasiyla kefil olabilir. S6z konusu rizanin
sozlesmenin kurulmasindan 6nce ya da en ge¢ kurulmasi
aninda verilmig olmasi sarttir. Bu rizanin olmamasi, kefa-
let s6zlesmesini kesin hiikiimsiiz kilar ve kefalet s6zlesme-
sinin kurulmasindan sonra verilen riza ise s6zlesmeyi ge-
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of signature of the contract, the given consent shall not
regenerate the contract. TCO states that there is no ex-
ception in regard to consent of the spouse. However, the
exceptions below regarding the consent of the spouse in
surety contracts have been introduced on April 28th, 2013
as aresult of the efforts shown by the actors of business for
the operability of the business life:

1. Suretyships appertaining to acorporation or enter-
prise registered at the trade registry, provided by the
owner or partner or manager of the commercial en-
terprise,

ii. Suretyships provided by craft and related trades
workers registered at craft and related trades work-
ers registry regarding their professional activity,

iii. Suretyships provided for the credits to be used pur-
suant to the Law numbered 5570 Regarding Utili-
sation of Credits With Interest Intensive Operated
by Banks with Public Capital and

iv. Suretyships provided for the loans to be used by ag-
ricultural credit, agricultural sales and craft and re-
lated trades workers credit and suretyship coopera-
tives.

In the abovementionned cases the consent of the other
spouse is not necessary.

3.3. Types of Surety Contracts

Basically there are two types of suretyship; the ordinary
suretyships and joint suretyships. If the surety is an ordi-
nary surety, the creditor shall firstly claim against the pri-
mary debtor in order to raise a claim against the ordinary
surety and the creditor shall show reasonable effort while
claiming against the primary debtor. Otherwise if the cred-
itor raises a claim against the ordinary guarantor before
claiming against the primary debtor, the ordinary guaran-
tor can make of plea and may thereby refuse to make any

payment.

The Joint surety shall be liable (i) In case of a waiver of the
surety or sureties with the right to plea for foreclosure of
the pledged property if the primary debtor fails to execute
its obligations and the protest fails to reach its purpose, or
(ii) in case of insolvency of the guarantor or guarantors.

If the guarantor is a joint guarantor, the creditor may raise
a claim against the joint guarantor before (i) claiming
against the debtor or (ii) foreclosure of the pledged prop-
erty. On the other hand, if there is pledge on movables or
receivables as a security, in principle, the creditor must

cerli hale getirmez. Her ne kadar TBK nin yiiriirliige girdigi
tarihte esin rizasi ile ilgili hicbir istisnaya yer verilmemis
olsa da, ticari hayatta yer alan aktérlerin ticari hayatin is-
lerliginin korunmasi amaciyla yaptiklar: baskilar sonucu,
28 Mart 2013 tarihinde kefalet s6zlesmelerinde esin rizasi
ile ilgili TBK’ya asagida yer alan istisnalar getirilmigtir:

1. Ticaret siciline kayith ticari isletmenin sahibi veya
ticaret sirketinin ortak ya da yoneticisi tarafindan
isletme veya sirketle ilgili olarak verilecek kefaletler,

ii. Mesleki faaliyetleri ile ilgili olarak esnaf ve sanat-
karlar siciline kayitli esnaf veya sanatkarlar tarafin-
dan verilecek kefaletler,

iii. 5570 sayilh Kamu Sermayeli Bankalar Tarafindan
Yiiriitiilen Faiz Destekli Kredi Kullandirilmasina
Dair Kanun kapsaminda kullanilacak kredilerde
verilecek kefaletler ve

iv. Tarim kredi, tarim satig ve esnaf ve sanatkarlar kre-
di ve kefalet kooperatifleri ile kamu kurum ve ku-
ruluslarinca kooperatif ortaklarina kullandirilacak
kredilerde verilecek kefaletler.

Yukarida sayilan hallerde verilecek kefaletler icin egin r1-
zasl aranmayacaktur.

3.3. Tiirleri

Kefalet sozlesmeleri temel olarak adi kefalet ve miiteselsil
kefalet olarak ikiye ayrilir. Adi kefalette, alacaklinin adi ke-
filden talepte bulunabilmesi &ncelikle esas bor¢luyu takip
etmesine, bu takibi gerekli 6zeni gostererek yiiriitmesine
ve gerekli 6zenin gosterilmesine ragmen takibin sonugsuz
kalmasina baghdir. Alacaklinin bu olgu gerceklesmeksizin
kefile bagvurmasi halinde adi kefil “tartisma defi” ileri sii-
recek ve olgunun gerceklesmesine kadar 6deme yapmak-
tan kacginabilecektir.

Miiteselsil kefalet ise, kefil veya Kkefillerin tartisma
def’inden ve tasinmaz rehnini paraya cevrilmesi def’inden
feragat ettigi ve bu nedenle alacaklinin, asil bor¢lunun ifa-
da geciktigi ve ihtarin sonug¢suz kaldig: veya acikca 6deme
giicstizliigli icinde oldugu durumlarda dogrudan kefilin so-
rumlulugu yoluna gidebildigi kefalet tiirtidiir.

Miiteselsil kefalette alacakli, borcluyu takip etmeden veya
taginmaz rehnini paraya cevirmeden Kkefili takip edebilir.
Buna karsilik alacagin teminati olarak taginir veya alacak
rehni kurulmusgsa, alacakli kural olarak kefilden énce reh-
ne bagvurmalidir. Bu ihtimallerde dogrudan kefile bagvu-
rulmasi ancak alacagin rehnin paraya cevrilmesi yoluyla
tamamen kargilanamayacaginin 6énceden hakim tarafin-
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first try foreclosure of the before raising a claim against the
joint guarantor. In this prospect, the creditor can directly
pledge against the guarantor, in case that a judge has con-
cluded that the receivable cannot be completely satisfied
by the foreclosure of the pledge(s), that the debtor is insol-
vent or that there is an arrangement of bankruptcy against
the debtor.

4. DIFFERENCE BETWEEN SURETY CONTRACTS AND
GUARANTEE CONTRACTS

Both surety contracts and guarantee contracts are personal
security contracts and there are differences between them
especially in terms of requirements and liability of the se-
curity provider. It must be noted that the guarantee con-
tractis a contract which is commonly requested in practice
by the creditor, for the reason that, distinctly, it provides
stronger protection than a surety contract. Besides, pursu-
ant to article 585 and 586 of TCO, if the receivable subject
to a surety contract is secured by a pledge, the surety has
the right to request that the the foreclosure of the pledge,
priorly by the creditor. In other words, the surety has the
right to request the foreclosure of the pledge in accordance
with the relevant articles of TCO.

Guarantee contracts the are contracts that contain per-
sonal guarantees just like surety contracts. However, con-
trary to surety contracts, the liability of the guarantor does
not depend on the existence or the validity of primary debt.
Asitis accepted by Supreme Court of Appeal and doctrine,
the guaranty, provided as a security, has the characteristics
of a guaranty of performance of the third party. Pursuant
to TCO; someone who guarantees performance of a third
party shall compensate the damages arising from a non-
fulfillment of such an obligation. The parties may agree on
the liability of the garantor to be conditioned to applica-
tion in written form within a determined period of time.

Regarding the guarantee contract provided as a security,
the guarantor takes it upon himself that the debtor shall
duly perform his/her obligations and in case of a failure of
such a performance, for instance the occurrence of a risk,
the other party will be obliged to compensate the positive
damage.The Supreme Court of Appeal accepts the exist-
ence of guarantee contracts provided for performance of
a third party and it states that in this case the guarantor
undertakes the risk of (i) non-fulfillment of the obligations
and (ii) failure to reach to the expected result.

As mentioned above, on contrary to the surety contracts
the guarantee contracts comprises the obligation of the
guarantor which is independent of the primary obligation
and in case of an invalidity of the primary obligation, the
guarantor yet undertakes the compensation of the loss. In

danbelirlenmesi veya borclunun iflas etmesi ya da hakkin-
da konkordato mehli verilmesi hallerinde miimkiindiir.

4. GARANTI SOZLESMELERINDEN FARKI

Kefalet sozlesmesi ve garanti sdzlesmesi sahsi teminat
sozlesmelerinden olmakla birlikte, 6zellikle gecerlilik ko-
sullar1 ve teminat verenin sorumlulugun kapsami bakimin-
dan 6nemli farkliliklar arz etmektedirler. Belirtilmelidir
ki garanti sozlesmesi, alacakliya kefalet s6zlesmelerinden
daha giiclii bir koruma saglamasi sebebiyle kefalet s6zles-
melerine nazaran uygulamada alacaklh tarafindan daha sik
talep edilen bir teminattir. Ayrica TBK madde 585 ve TBK
madde 586 uyarinca, kefalet sézlesmesinde alacak rehinle
glivence altina alinmis ise kefil, alacagin dncelikle rehin ko-
nusundan alinmasini isteyebilecektir. Bagka bir deyisle ke-
file s6z konusu maddelerde belirlenen sartlar cercevesinde
oncelikle rehine bagvurulmasini isteme hakk: taninmigstir.

Garanti sozlesmeleri, kefalet s6zlesmesi gibi sahsi temi-
nat iceren sozlesmelerdir. Fakat garanti s6zlesmelerinde,
kefaletten farkl olarak, garanti verenin sorumlulugu bir
bagka borcun varli§ina, gecerlili§ine veya dava edilebilirli-
gine baglh degildir. Belirtilmelidir ki Yargitay® ve doktrince
de kabul edildigi iizere; teminat amaciyla yapilan garanti
sozlesmeleri {iclincii kiginin fiilini taahhiit niteligindedir.
Ugiincii kiginin fiilini taahhiidii diizenleyen TBK madde
128 uyarinca; iiciincii bir kiginin fiilini bagkasina karg: tist-
lenen, bu fiilin gerceklesmemesinden dogan zarari gider-
mekle yiikiimliidiir. Belirli bir siire i¢in yapilan {istlenme-
de, siirenin bitimine kadar iistlenene edimini ifa etmesiicin
yazili olarak bagvurulmamasi halinde, iistlenenin sorumlu-
lugunun sona erecegi kararlagtirilabilir.

Teminat amaciyla yapilan garanti sézlesmelerinde, garan-
ti veren borc¢lunun borcunu geregi gibi yerine getirecegini
taahhiit eder ve garanti edilen bu sonu¢ dogmadig, bir bag-
ka deyisle risk gerceklestigi takdirde, alacaklinin ugradig
miispet zarari (ifa menfaatini) 6demekle yiikiimliidiir. Yar-
gitay, ticiincii kisinin fiilini taahhiit niteli§inde bir garanti
sozlesmesinin varhigini kabul etmis ve bagkasimin fiilini
taahhiit etme durumunda bu davranigin gerceklesmeme-
si ve beklenen sonucun ¢ikmamasi riskini garanti verenin
iistlendigini ifade etmigtir®.

Yukarida ifade edildigi gibi, kefalet s6zlesmelerinden fark-
h1 olarak garanti sézlesmesinde garanti verenin borcu, asil
borcun varligindan bagimsizdir ve garanti veren asil borcun
gecersiz olma ihtimalinde de alacaklinin ugrayacag zarari
kargilamay taahhiit etmistir. Diger bir ifade ile garanti ve-
renin bagimsiz yiikiimliiliik altina girmesi, onun yiikiim-
liliigliniin asil borcun varhigina, gecerlilifine, devamina,
hukuken ileri siiriilebilir olmasina bagl olmadig1 anlamina
gelir.
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other words, independent liability of the guarantor means
that its obligation does not depend on existence, validity,
continuation or legal suitability of the primary obligation.

Therefore, in case of occurrence of the conditions stated in
aguarantee contract, even though if the primary obligation
is not due, existing or valid, the guarantor shall fullfill his/
her obligations and make the payment.

In surety contracts the guarantor may make a plea or/and
raise a claim against the creditor such as the debtor where-
as in guarantee contracts the guarantor who provides se-
curity and who is not involved in the contractual relation-
ship can not make a plea or/and raise a claim against the
creditor as if the debtor. Circumstances which constitute
an abuse of the right of the creditor’s payment order are an
exception to this rule in the guarantee contract.

In the light of foregoing, it is accepted by doctrine and es-
pecially by the decisions of the Supreme Court of Appeal
that “independency” is the most important aspect that
separates a guarantee contract from a surety contract.
The Supreme Court of Appeal’ opinion regarding the in-
dependency criterion is as follows: “... Henceforward vari-
ous authors defined guarantee contracts in accordance with
their own opinions. In these definitions the common factors
are the independency of the contract and the willingness of
the garantor to enter into commitment. Although there is no

Bu nedenle garanti veren, asil bor¢ muaccel olmaksizin
hatta bu bor¢ mevcut veya gecerli olmasa dahi garanti s6z-
lesmesinde belirtilen gartlar meydana gelmigse, 6deme
yapmak zorundadir.

Kefalet sézlesmelerinde kefil, bor¢clunun sahip oldugu def’i
ve itirazlar1 alacakliya kars ileri siirebilme hakkina sahip
iken garanti s6zlesmesinde teminat veren garantor sozleg-
me iligkisine tamamen yabancidir ve garanti verenin borg-
luya ait def’i ve itirazlari ileri siirme hakki yoktur. Garanti
sozlesmesinde alacaklinin édeme emrinin hakkin kétiiye
kullanilmasi tegkil ettigi haller bu kuralin istisnasidir®.

Yukaridaki aciklamalara paralel olarak, doktrinde ve 6zel-
likle Yargitay’in ictihatlarinda garanti s6zlesmesini kefalet
sozlesmesinden ayiran en 6nemli hususun “bagimsizhk”
kistas1 oldugu kabul edilmektedir®. Bagimsizlik kistasina
iliskin olarak Yargitay’m® goriisii su sekildedir: “... Bundan
sonra muhtelif miiellifler garanti mukavelesini kendi go-
riigleri agisindan tarif etmiglerdir. Bu tariflerde miisterek
olan unsur bu mukavelenin miistakil mahityette olmasi, asil
borg¢lu olarak taahhiit altina girme iradesinin bulunmasidar.
Miisterek unsur ve aktin belirli niteligi bu olduguna gore di-
ger hususlarda gériis birligi olmasa bile akitlerin tefrikinde
esas olarak alinacak kistasin bu unsur olmasi gerekir.”

Yapilan aciklamalara paralel olarak; kefaletin yaninda
garanti sdzlesmesine ihtiya¢c duyulmasinin nedeni, kefa-
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PART 10

communion in all matters, these common factors which are
based on certain qualifications should be the main criteria
Joridentification of these contracts.”

In parallel with the abovementioned; the need for a guar-
antee contract beside the surety contract is that the obliga-
tions arising from surety contracts are secondary while the
liability of the guarantor is primary and independent from
the main obligation.

If the garantor is a real person specific form requirements
stated under TCO must be applied. In this manner, pro-
visions regulated for surety contracts regarding require-
ments as to form, capacity and consent of the spouse shall
be applied to guarantee contracts executed by real persons.
For instance pursuant to article 585 and 586 of TCO, the
surety has the right to request foreclosure of the pledge.
Nominately, real persons may benefit from this aforemen-
tioned right. However, it should be noted that, in practice,
credit institutions may request their clients to waive the
right in question.

&

- " - - i
- -

letten dogan borcun fer’i nitelikte olmasi, garanti verenin
yiikiimliiliigiiniin ise asil bor¢tan bagimsiz asli nitelik tasi-
masidir.

Garantor sifatiyla gercek kisilerin teminat vermesi duru-
munda TBK madde 603 uyarinca spesifik sekil sartlarina
riayet edilmesi gerekmektedir. Bu minvalde gercek kisi-
ler tarafindan yapilan garanti sdzlesmeleri sekil, ehliyet
ve esin rizasi acisindan kefalet sézlesmeleri icin 6ngorii-
len hiikiimlere tabidir. Ornegin TBK madde 585 ve TBK
madde 586 uyarinca kefalet sdzlesmelerinde kefilin ala-
cagin oncelikle rehine bagvurularak elde edilmesini iste-
me hakki bulunmaktadir. $6yle ki gercek kisiler garanti
sozlesmesi diizenledikleri zaman s6z konusu haktan fay-
dalanabileceklerdir. Bununla birlikte hatirlatilmalidir ki,
uygulamada 6zelilkle kredi kuruluglar1 garanti s6zlesmesi
diizenlenecegi zaman, miisterilerinden s6z konusu haktan
feragat etmelerini talep edebilmektedirler.
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5.CONCLUSION

The most important feature of the surety con-
tract which is a type of a personal security and
commonly used in daily life is that it is second-
ary. In other words, because of the fact that the
validity of the surety contract depends on the
main contractual relationship the obligation
arising from surety contract is a conditional ob-
ligation. When liabilities of the surety and the
commen use of these agreements are consid-
ered, it is to see that the legislator has brought
strict requirements and validity rules on these
agreements.

In other respects; just like the surety contract,
the guarantee contract is also a security type
which is commonly used in commercial life.
Even though guarantee contracts and surety
contracts have similarities in terms of their
structures, the guarantee contract is separated
from the surety contract when considering its
independency feature. Yet the liability of the
guarantor in the guarantee contract is not based
upon validity and existence of primary debt.

5. SONUG

Kisisel teminatlarin bir tiirii olan ve giinliik ha-
yatta siklikla bagvurulan kefalet s6zlegmelerinin
en 6nemli 6zelligi fer’i nitelikte olmalaridir. Di-
ger bir deyisle, asil borg iligkisinin gecerlili§ine
bagh oldugundan, kefalet sozlesmeleri sarta
bagh bir bor¢ olusturmaktadir. S6z konusu s6z-
lesmelerin kefile yiikledigi sorumluluklarin
niteligi ve giinliik borg iligkilerinde kefalet s6z-
lesmelerine siklikla bagvuruldugu dikkate alin-
diginda kanun koyucu, bu sézlesmeler hakkinda
siki sekil ve gecerlilik sartlar1 6ngérmiistiir.

Ote yandan; kefalet s6zlesmesi gibi sahsi teminat
iceren bir sozlegme tiirii olan garanti sdzlesmesi
ticari hayatta siklikla bagvurulan bir teminat ti-
pidir. Her ne kadar yap1 olarak kefalet sdzlesme-
sine benzese de garanti sdzlesmesi, bagimsizlik
ozelligi dikkate alindiginda kefalet s6zlesmesin-
den ayrilmaktadir. Zira garanti sézlesmelerinde
garanti verenin sorumlulugu bir bagka borcun
varli§ina, gecerliligine veya dava edilebilirligine
bagh degildir.
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