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PART 4

1.INTRODUCTION

N THE LIGHT OF THE TURKISH ENERGY MARKET, THE ENERGY
Market Regulatory Authority (“EMRA”)! takes on the
duty duty of a mechanism which regulates and controls
the energy market, imposes sanction and gives license.

This situation creates the need of evaluating some princi-
ples in terms of Administrative Law, complications with
applications problems in the application, rules that are in-
terpreted and expanded with different case laws and Turk-
ish Energy Legislation and of resolving ambiguities arising
from the legislation. IThis study covers the evaluation of
the possible objection of the investor, whose license was
cancelled, to the cancellation decision in terms of legisla-
tion and Administrative Law. Futhermore it is evaluated
which methods can be taken in case of an objection to the
cancellation of the license,cancelled by EMRA with the
resolution of the Board, which were obtained to generate
energy for different energy resources such as wind, sun
and fuel in Turkey?.

2. CANCELLATION OF THE ELECTRICITY PRODUCTION
LICENSES BY EMRA AND LEGAL RESULTS OF THE CAN-
CELLATION

Because of reasons lying in the Electricity Market Law
(“Law”)® and in the Electricity Market Licence Regula-

1. GiRiS

URK ENERJI PiYASASI GOZ ONUNDE TUTULDUGUNDA; ENERJI

Piyasas1 Diizenleme Kurumu (“EPDK”), enerji pi-

yasasi kurallarini diizenleyen, denetleyen, yaptirim

uygulayan ve lisans veren bir mekanizma gorevini
iistlenmektedir. Bu durum, Idare Hukuku acisindan bir-
takim ilkelerin, uygulamada yaganan problemlerin, cesitli
ictihatlarla yorumlanan ve genisletilen kurallarin, Tiirk
Enerji Mevzuatinin degerlendirilmesi ve mevzuattan kay-
naklanan muglakliklarin ¢6ziime kavusturulmasi ihtiyaci-
n1 dogurmaktadir. Bu ¢calismada, Tiirkiye’de riizgar, giines,
akaryakit gibi degisik enerji kaynaklar1 bakimindan enerji
iiretmek maksadiyla alinmig lisanslarin, EPDK tarafindan
Kurul karariyla? iptal edilmesi halinde, lisansi iptal edilen
yatirimeinin, mevzuat ve Idare Hukuku acisindan hangi
gerekcelerle iptal kararina itiraz edebilecegi ve bunu ya-
parken hangi yollar1 benimseyebilecegi degerlendirilmek-
tedir.

2. ELEKTRIK URETiM LiSANSLARININ EPDK TARAFIN-
DAN iPTALI VE iPTALIN YASAL SONUCLARI

Elektrik Piyasasi Kanununda (“Kanun”)® ve Elektrik Pi-
yasasl Lisans Yonetmeliginde (“Yonetmelik”)* yer alan
nedenlerle, EPDK tarafindan Kurul karariyla lisanslarin
iptali s6z konusu olabilmekte; béyle bir halin olmasi duru-
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tion (“Regulation”)*, the cancellation of the licences with
the resolution of the Board by EMRA may be in question;
In this kind of situation the guarantee letter that was sub-
mitted by the legal entity having the production license to
the EMRA is recorded as revenue in accordance with the
7th paragraph of the 5th article of Law.® Primarily it should
be stated that, in deference to the relevant legislation of the
EMRA, the cancellation of any electricity production li-
cense with the resolution of the Board does not only cause
effect on the cancelled license. In other words, afterall, the
EMRA does not cancel general licenses with the resolu-
tion of the Board; reasons arising from the legislation may
cause the cancellation of the license in different projects.
During the process of the cancellation of a specific license,
the production license holder can use an administrative
objection mechanism against the decision of the cancel-
lation by referring to either electricity market legislation
or main principles of the Administrative Law and can seek
remedies in case no result is obtained.

Cancellation reasons of the license are regulated in the
Law (article 5/7) and Regulation (article 27/3). Besides, it
should be known that they are regulated under some spe-
cial conditions in each specific license given by the EMRA
and contradiction to these conditions causes cancellation
result of the license. The fact that there are no main condi-
tions relating to fulfilling license requirements and giving
license and contradiction to the obligations stipulated by
the EMRA specifically for each license can be shown as a
cancellation reason.

“Non-completion within investment period” is on of the can-
cellation reasons of the license in practice that has an im-
portant place among cancellation reasons. (13th Depart-
ment of Council of State, decision dated 11.06.2007
and having basis number of 2007/2193, the decision
was not published, decision transferred by, GONEN, Yakup,
managing of Electricity Public Service in Turkey and Li-
cense Method, Ankara, 2011 page. 267). In case it is deter-
mined that the electricity generating plant is not estab-
lished within the construction period stated in the license
or it will not be able to be established within the remaining
time, the license is cancelled by the EMRA with the resolu-
tion of the Board.

Cancellation transactions are reason to some prospective
results that will cause the refusal of license applications
that were made afterwards. Namely, chairman and mem-
bers of the Board including partners of the legal entity legal
entity who have a share of 10% or more and whose license
was cancelled and those who resigned within the previous
year as from the cancellation date of the license will not be
able to gain license for three years following the cancella-
tion of the license, to make application for the license, to

munda Kanunun 5. maddesinin 7. fikrasina gore iiretim li-
sansi sahibi tlizel kisinin EPDK’ya sunmus oldugu teminat
mektubu irat kaydedilmektedir.’ Oncelikle belirtilmelidir
ki, EPDK’nin ilgili mevzuati dikkate alarak Kurul kararinca
herhangi bir elektrik iiretim lisansini iptali, yalnizca iptal
edilen lisans iizerinde etki dogurmamaktadir. Diger bir
ifadeyle EPDK, Kurul karari ile, genel lisans iptallerine git-
memekle birlikte; mevzuattan kaynaklanan bazi nedenler,
degisik projelerde lisans iptali sonucunu dogurabilmekte-
dir. Spesifik bir lisans iptali isleminde iiretim lisansi sahibi
yatirimcei gerek elektrik piyasasi mevzuati kaynakl, gerek-
se Idare Hukukunun temel prensipleri kaynakl olarak,
idaribir islem olan iptal kararina kars1 6ncelikle idari itiraz
mekanizmasini kullanabilmekte; sonu¢ alinamamasi ha-
linde dava yoluna gidebilmektedir.

Lisans iptal nedenleri, hem Kanunda (madde 5/7) hem de
Yonetmelikte (madde 27/3 ) diizenlenmistir. Ayrica bilin-
melidir ki; EPDK tarafindan verilen her spesifik lisansta
baz 6zel sartlar da diizenlenmis olup, bunlara aykirilik da
lisansin iptali sonucunu dogurmaktadir. Iptal gerekcesi
olarak; lisans yiiktimliiliiklerinin yerine getirilmemesi ve
lisans verilmesine iligkin esas gartlarin bulunmamasi ile
her lisans icin spesifik olarak EPDK tarafindan éngoriilen
yikiimliiliiklere aykirilik durumu gosterilebilir.

Uygulamada lisans iptali nedenlerinden “yatirimin stiresi
icinde tamamlanamamast”, iptal nedenleri arasinda 6nem-
li bir yere sahiptir. (Damstay 13. Dairesi, 11.06.2007
Tarih ve 2007/2193 E. Sayih Karari, Karar yayinlanma-
mustir, karart nakleden, GONEN, Yakup, Tiirkiye'de Elekt-
rik Kamu Hizmeti’nin ytirtitiilmesi ve Lisans Usulii, Ankara,
2011 s. 267). Elektrik tiretim tesisinin, lisansinda belirle-
nen ingaat siiresi icerisinde kurulmamasi veya kalan siire
icerisinde kurulamayacaginin tespit edilmesi hallerinde,
lisans EPDK tarafindan Kurul karariyla iptal edilmektedir.

iptal islemi, daha sonra yapilan lisans bagvurularinin red-
dine neden olacak ileriye y6nelik birtakim sonuclar dogur-
maktadir. S6yle ki; lisansi iptal edilen tiizel kisinin yiizde
on veya daha fazla paya sahip ortaklari ile lisans iptal tari-
hinden 6nceki bir yil icerisinde gérevden ayrilmis olanlar
dahil, yonetim kurulu bagkan ve iiyeleri, lisansin iptalini
takip eden iic yil siireyle lisans alamayacak; lisans bagvu-
rusunda bulunamayacak; lisans bagvurusu yapan tiizel
kisiliklerde pay sahibi olamayacak; yonetim kurullarinda
gorev alamayacaktir.’ Kisacasi, lisans iptali, baz1 akt6rlerin
elektrik piyasasina girmesini engelleme potansiyeli bulu-
nan 6nemli bir karardir.

3.LiSANS iPTALINE KARSI BASVURU YOLLARI

Hukukumuzda, idari makamlarin kararlarina kargi,
oncelikle idari bagvuru yollarinin tiiketilmesi sartiyla,
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have share in the legal entities making application for the
license and to take charge in the management boards.® In
brief, license cancellation is an important decision which
has the potential to prevent some actors to penetrate into
the electricity market.

3. APPLICATION METHODS AGAINST THE CANCELLA-
TION OF THE LICENSE

In the turkish law, the possibility to apply for a com-
plaint to Ombudsman is provided on the condition that
the administrative application methods are exhausted
pre-emptively. However, the Ombudsman Establishment
may accept the applications even if the administrative ap-
plication methods are not exhausted in case of occurance
of damages that are hard or impossible to recover.” The
Establishment concludes its examination and research at
the latest within the six months starting from the applica-
tion date®.It notifies the competent authority and appli-
cant about results of its examination and research and its
proposals, if any. Application methods against transaction,
application period and authority to which application will
be made are shown to the applicant by the Establishment.
Usage of the Ombudsman method can be a good alterna-
tive to the application method to the jurisdication that ne-
cessitates long, expensive and speciality against savings of
the administrative. Thus, the investor with the production
license will be able to benefit from this Establishment that
entered into Turkish Law recently even before applying to
judical remedy if he wishes.

In case the EMRA does not abide by the decision of Om-
budsman following the Ombudsman, the entering of a law-
suit regarding the cancellation of the license will be able.
In the law, it is stipulated that suits which were brought
by the EMRA for cancellation against all resolutions of
the Board will be tried in the Council of State as court of
first instance. Hence, those whose license was cancelled
will be able to object to the cancellation arising from the
electricity market legislation and will be able to use some
concepts formed with the local case laws of the Council of
State against the cancellation. The most important one is
the concept of the force majeure, which was stipulated as
a valid reason against the cancellation either in the prac-
tical life or in the electrical market legislation and formed
to remove any administrative procedure in the meaning of
the Administrative Law; it is used in case it cannot be es-
tablished within the construction period by the investor
and which is the main cancellation reason.

4, SITUATIONS WHICH ARE CONSIDERED AS FORCE
MAJEURE

In case the investments are not completed within time or

Ombudsman’a sikayet bagvurusunda bulunabilme imka-
n1 getirilmigtir. Ancak Ombudsmanhk Kurumu, telafisi
glic veya imkansiz zararlarin dogmasi ihtimali bulunan
hallerde, idari bagvuru yollari tiiketilmese dahi bagvurular:
kabul edebilir.” Kurum, inceleme ve aragtirmasini bagvu-
ru tarihinden itibaren en gec alt1 ay icinde sonuclandirir.®
Inceleme ve aragtirma sonucunu ve varsa dénerilerini il-
gili mercie ve bagvurana bildirir. Bagvurana, isleme karsi
bagvuru yollari, bagvuru siiresi ve bagvurulacak makam
da Kurum tarafindan gosterilir. Ombudsmanlik yolunu
kullanmak, ozellikle idarenin haksiz tasarruflarina kar-
s1 uzun, masrafh ve uzmanlik gerektiren yargiya bagvuru
yolu 6ncesi iyi bir alternatif olusturabilecek niteliktedir.
Dolayisiyla iiretim lisansi sahibi yatirimei, dilerse Tiirk
Hukukuna yakin zamanda girmis olan bu kurumdan, yarg:
yoluna gitmeden 6nce yararlanabilecektir.

Ombudsman karar1 sonrasinda EPDK’nin Ombudsman
kararina uymamasi halinde, lisans iptali kararina yone-
lik olarak dava acilabilecektir. Kanunda, EPDK’nmin biitiin
Kurul kararlarina kars acilan iptal davalarimin ilk derece
mahkemesi olarak Danigtay’da goriilecegi 6ngoriilmiistiir.
Bu nedenle lisansi iptal edilen yatirimci elektrik piyasasi
mevzuati kaynakli iptale itiraz edebilecegi gibi; Danigtay’in
yerlesik ictihatlar ile olusmus bazi kavramlar1 da iptale
kars1 kullanabilecektir. Bunlardan en 6nemlisi, gerek pra-
tik hayatta gerekse elektrik piyasasi mevzuatinda iptale
kars1 hakli gerekce olarak 6ngoériilmiis olan; ayn1 zamanda
genel Idare Hukuku anlaminda herhangi bir idari islemin
kaldirilmas: bakimindan olusturulmug bir kavram olan
miicbir sebep kavraminin; temel iptal nedeni olan yati-
rimel tarafindan ingaatin siiresi icerisinde kurulamamasi
halinde kullanilmasidir.

4.MUCBIR SEBEP OLARAK NiTELENDIRILEN HALLER

Yatirimlarin siiresinde bitirilmemesi veya diger iptal ne-
denleri bakimindan bitirilemeyeceginin anlagilmas: ile
yatirimcinin miicbir sebep iddias1 halinde, Kanun ve Y6-
netmelik geregince EPDK’nin bunu dikkate almasi gerek-
mektedir. Bu tiir bir degerlendirmede EPDK tarafindan
miicbir sebep hallerinin bulunup bulunmadiginin belir-
lenmesi bakimindan, Yonetmeligin 24. maddesinin 3. fik-
ras1 goz oniinde bulundurulmalidir. S6z konusu madde,
tretim tesisinin kurulmasi siirecinde; (i) Miicbir sebep
halleri ile lisans sahibinden kaynaklanmayan haklh sebep-
lerin ortaya ¢ikmasy; (i) S6z konusu durumlarin iiretim
tesisinin kurulmasini dogrudan etkilemesi veya etkile-
yebilecek nitelikte olmasi; (iii) Lisansta belirlenen tesis
tamamlanma siiresi icerisinde gerekceleri ve belgeleriyle
birlikte Kuruma bagvurulmasi halinde, tesis tamamlama
stiresinin uzatilmasi suretiyle lisansin tadil edilebilecegi
diizenlemesine yer vermektedir.
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the investor asserts a claim for force majeure by under-
standing that they will not be able to be completed because
of other cancellation reasons, the EMRA should consider
this in terms of Law and Regulation. In such evaluations,
3rd paragraph of the 24th article of the Regulation should
be considered so that the EMRA determines whether there
is any force majeure or not. The said article, within the pe-
riod of establishment of the production facility, includes
regulations about the fact that the license can be amended,
provided that the period for completing the plant is ex-
tended in case (i) valid reasons not arising from the force
majeure and license owner occur, (ii) the said situations
directly affects or are such as to affect the building of the
production facility, (iii) application is made to the Estab-
lishment with reasons and documents within the period of
completing the plant stated in the license provided that the
period for completing the plant is extended.

Itis regulated in the 35th article of the Regulation that ob-
ligations of the pre-license and license owner arising from
the relevant legislation may be postponed or suspended
with the resolution of the Board in case of force majeure,
at the rate that they were affected and until effects of the
force majeure are removed, the Board may decide to re-
move the obligation of the pre-license and license owner

Yonetmeligin 35. maddesi ise, onlisans ve lisans sahibinin
ilgili mevzuattan kaynaklanan yiikiimliiliiklerinin, miicbir
sebep hallerinde, etkilendikleri oranda, miicbir sebebin et-
kileri giderilinceye kadar, Kurul karariyla ertelenebilecegi
veya askiya alinabilecegini; s6z konusu yiikiimliiliiklerin
yerine getirilemeyeceginin anlagildig1 hallerde, Kurulun,
onlisans ve lisans sahibinin yiikiimliiliigiiniin kaldirilma-
sina da karar verebilecegini diizenlemektedir. Hangi du-
rumlarin miicbir sebep sayilabilecegine iligkin olarak ise,
etkilenen tarafin gerekli 6zen ve dikkati gostermis
ve tiim 6nlemleri almis olmasina karsin olayim énle-
nemeyecek, kacinillamayacak ve 6ngoriilemeyecek ol-
masl ve bu durumun etkilenen tarafin ilgili mevzuat
kapsamindaki yiikiimliiliiklerini yerine getirmesini
engellemesi gerektigi kriteri, Yonetmeligin 35. maddesi-
nin 2. fikrasi ile diizenlenmistir.

Yonetmeligin 35. maddesinin 3. fikrasinda, (i) Dogal afet-
ler ve salgin hastaliklarin; (ii) Savas, niikleer ve kimyasal
serpintiler, seferberlik halleri, halk ayaklanmalari, saldi-
11, teror hareketleri ve sabotajlarin; (iii) Grev, lokavt veya
diger memur ve is¢i hareketlerinin, bunlarla sinirli olma-
mak kaydiyla, miicbir sebepler olarak kabul edilecegi esas1
diizenlenmistir. 35. maddenin 4. fikrasina gore ise, ilgili
mevzuat kapsamindaki yiikiimliiliiklerin ertelenmesi, as-
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in case it is understood that the said obligations
will not be able to be fulfilled. Relating to the
fact that which situations are considered as
force majeure, criteria of the fact that the
situation shall not be prevented, avoided
and stipulated although the affected party
showed necessary attention and took all
precautions and this situation should pre-
vent that the affected party fulfills obliga-
tions within the scope of the relevant legis-
lation was regulated in the 2nd paragraph of the
35th article of the Regulation.

It is stated in the 3rd paragraph of the 35th ar-
ticle of the Regulation including but not limited
to that (i) Natural disasters and epidemics, (ii)
Wars, nuclear and chemical fall outs, civil com-
motions, attacks, terror movements and sabo-
tages (iii) Strike, lockout or other officer and
labor movements will be considered as force
majeure. According to the 4th paragraph of the
35th article, the license owner is obliged to no-
tify the EMRA in written about the beginning
date and nature of the force majeure, effects to

S\
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~5L\
aga—-

kiya alinmasi veya kaldirilmasi kararinin veri-
lebilmesi i¢in, lisans sahibinin; miicbir sebebin
baglama tarihini ve mahiyetini, ilgili mevzuat
kapsamindaki yiikiimliiliiklerine olan etkilerini,
miimkiin olmasi halinde etkilerin tahmini gi-
derilme siiresini iceren bagvurusunu, EPDK’ya
yazili olarak bildirmesi zorunludur. Bu kapsam-
daki talepler, bagvuruya iliskin gerekli bilgi ve
belgelerin tamamlanmasindan itibaren altmig
giin icerisinde Kurul karari ile sonuclandirila-
caktir.

Yonetmeligin 35. maddesi diizenlemesinde,
miicbir sebepler diginda 6 aylik ek siire iceri-
sinde de yiikiimliiliiklerini yerine getiremeyen
tiizel kigilerin lisanslarinin iptal edilecegi ifade
edilmistir. Maddenin lafzindan, miicbir sebep
hallerinin simirh sayida olmadigy; somut olayin
niteligine gore maddede sayilan miicbir sebep
hallerine yenilerinin eklenebilecegi anlagilmak-
tadir. Bu duruma iligkin olarak, Damstay’in, in-
saat 6ncesi gereken izinlerin tamamlanmasinda
idarelere atfedilecek gecikmelerin miicbir sebep
kapsaminda degerlendirilecegi goriisii 6rnek

11t was established
under the name of
“Electricity Market
Regulatory Authority”
via Electricity Market
Law numbered 4628
which was published
in the Official Gazette
dated 03.03.2001

and having repeated
number of 24335

and took the name

of “Energy Market
Regulatory Authority”
via the Law on making
amendmenton the
Electricity Market Law
and Natura Gas Market
numbered 4646 which
was published in the
Official Gazette dated
02.05.2001 and having
repeated number of
24390.

2 The Establishment
usesitsauthorities

via Energy Market
Regulatory Authority
while doing its duties
arising from the Law.
Representative and
decision making body
of the Establishmentis
the Board.

3 Electricity Market
Law numbered 6446
that was publishedin
the Official Gazette
dated 30.03.2013
and having repeated
number of 28603.

&4 Electricity Market
License Regulation
that was publishedin
the Official Gazette
dated 02.11.2013 and
having repeated
number of 28809

5 Article 5/7 of the
Electricity Market
Law: “Guarantee
letteris obtained by
the legal entity that
made application for
the production license
inaway not to exceed
ten percent of the
investmentamount
according to quality
and magnitude of the
production facility
demanded to be
established provided
thatitisrecorded as
revenue in case the
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obligations within the scope of relevant legisla-
tion and about the application that includes the
estimated period for removing the effects so that
the decision for postponing, suspending or re-
moving obligations within the scope of relevant
legislation can be made. Demands that are with-
in this scope will be concluded with the resolu-
tion of the Board within sixty days starting from
the date when necessary information on the ap-
plication and documents are completed.

In the regulation of the 35th article of the Regu-
lation, it is stated that licenses of the legal enti-
ties not fulfilling obligations within additional
period of 6 months apart from the force majeure
will be cancelled. It is understood wording of
the article that force majeure situations are not
limited and that new force majeure situations
can be added to the said situations that are men-
tioned in the article according to the qualifica-
tion of concrete case. Relating to this situation,
opinions of the Council of State in which it will
evaluate delays to be attributed to administra-
tions in completing necessary permissions be-
fore the construction within the scope of force
majeure can be given as sample. In the event that
is subject to the decision of the 13rd Department
of the Council of State dated 15.10.2008 and hav-
ing basis number of 2008/8245 for ceasing en-
forcement, “the period for completing the plant”
of eighteen months that was given to plaintiff
company by the EMRA was increased to thirty
months by being extended twice. The third de-
mand which was made for extending the period
with claim of the force majeure was rejected.
The Council of State stated that it gave discre-
tionary power to the defendant administration
on extending the period for completing the
plant and determining expiration date in a suit
that was brought via demand the cancellation of
this decision and cessation of its execution, how-
ever, stipulated that this authority is not used in
accordance with the law. Although correspond-
ence and studies between executive organs that
were realized so as to bring the investment in
compliance with necessary procedures caused
a recent time loss, it was decided to cease the
execution by finding the fact that the adminis-
tration decided to cancel the license which was
contrary to the law by the Council of State.

The Council of State found decision of the
EMRA on refusal of its demand for extend-
ing the period and cancellation of the license

olarakverilebilir. Danigtay13. Dairesi, 15.10.2008
Tarih ve 2008/8245 E. sayili yiiriitmenin dur-
durulmasi kararina konu olayda, davac: sirkete
EPDK tarafindan verilen on sekiz aylik “tesis
tamamlama siiresi” iki defa uzatilarak otuz aya
cikarilmistir. Miicbir sebep iddiasiyla yapilan
iiclincii siire uzatim talebi ise reddedilmistir.
Danigtay, bu kararin iptali ve yiiriitmesinin dur-
durulmas: istemiyle acilan bir davada tesis ta-
mamlama siiresinin uzatilmasi ve siire sonunun
belirlenmesi hususlarinda davali idareye takdir
yetkisi taninmig oldugunu ifade etmis; ancak bu
yetkinin hukuka uygun kullanilmadigini 6ngor-
miistiir. Yatirnmin gerekli prosediirlere uygun
hale gelebilmesi amaciyla gerceklestirilen idari
kurumlar aras1 yazisma ve caligmalarin yatirim
siiresine yakin bir zaman kaybina neden olmasi-
na ragmen, idarenin lisansin iptali yoniinde ka-
rar vermesi Danmistay tarafindan hukuka aykiri
bulunarak yiiriitmenin durdurulmasina karar
verilmistir.

Danigtay, benzer bir kararinda, degisen sartlar
geregi kamulagtirma ve imar plani degisiklikleri
sebebiyle insaata baglamanin miimkiin olmadig:
durumlar1 miicbir sebep kapsaminda degerlen-
direrek, EPDK’nin siire uzatim talebinin reddi
ve lisansin iptaline iligkin kararini hukuka aykir1
bulmustur. Ictihada konu edilen uyusmazlikta,
Hava Kuvvetleri Komutanlig'nin, Balikesir’in
Bandirma ilgesinde kurulacak tesisteki 76 metre
yiiksekligindeki tiirbinlerin “Uluslararasi1 Hava-
alan1 Mania Kriterleri” cercevesinde ucus em-
niyetine aykiri oldugunu belirterek tiirbinlerin
koordinatinin degistirilmesini istemesi iizerine,
kurulacak RES tiirbin koordinatlar1 degistiril-
mis ve bunun sonucunda kamulagtirma ihtiyaci
ve imar plani degisikligi ihtiyaci ortaya cikmus;
ingaata baglamak miimkiin olmamigtir. Danis-
tay, biiyiik bir kisminin idareden kaynaklandig:
tiim bu gecikmelerin miicbir sebep kapsaminda
degerlendirilmeyerek, tesis tamamlama siiresi-
nin uzatilmamasinive EPDK tarafindan lisansin
iptal edilmis olmasini hukuka aykir: bulmustur.
(Danmistay 13. Dairesi, 22.06.2009 Tarih ve
2008/2501 E. ve 2009/6904 K. sayil1 kararr)

Anilan kararlar 15181nda, Kanunla taninmig olan
6 aylik ek siire icerisinde ve degisen paramet-
reler cercevesinde, idari bagvurularda bulunan
lisans sahiplerinin bagvurularinin sonuclarini
almas1 beklenilmeksizin, lisans iptali yoniinde
karar alinmasi, Kanunda 6nggriilen miicbir se-
bep hallerinin goz ard1 edilmis oldugunu gos-

103.03.2001 tarihli

ve 24335 miikerrer
sayili Resmi Gazete'de
yayimlanan 4628
sayili Elektrik Piyasasi
Kanunu ile “Elektrik
Piyasasi Dlzenleme
Kurumu" adi altinda
kurulmus olup,
02.05.2001 tarihlive
24390 sayili Resmi
Gazete'de yayimlanan
4646 sayil Elektrik
Piyasasi Kanununda
Degisiklik Yapilmasi
ve Dogal Gaz Piyasasi
Hakkinda Kanunile
birlikte "Enerji Piyasasi
Diizenleme Kurumu"
adinralmistir.

2 Kurum, Kanundan
kaynaklanan
gorevleriniyerine
getirirken yetkilerini
Enerji Piyasasi
Diizenleme Kurulu
vasitasiyla kullanir.
Kurumun temsil ve
karar organi Kurul'dur.

330.03.2013 tarihli
ve 28603 mukerrer
sayili Resmi Gazete'de
yayimlanan 6446
sayili Elektrik Piyasasi
Kanunu

402.11.2013 tarihli

ve 28809 miikerrer
sayiliResmi Gazete'de
yayimlanan Elektrik
PiyasasiLisans
Yonetmeligi

5 Elektrik Piyasasi
Kanunu madde 5/7:
“Uretim lisansi
basvurusunda bulunan
tlzel kisiden, dnlisans
yukumlaliuklerinin
yerine getirilmesini
miteakiben Gretim
tesisinin lisansinda
belirlenen insaat
slresiigerisinde
kurulmamasi halinde
irat kaydedilmek
lizere, kurulmak
istenen tiretim
tesisinin niteligine

ve buyukligine gére
yatirim tutarinin ytizde
onunu gegmemek
lizere teminat
mektubu alinir,
Miicbir sebep halleri
ile lisans sahibinden
kaynaklanmayan
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PART 4

against the law in its similar decision by evaluat-
ing the situations that it is not possible to start
construction because of the expropriation and
construction plan change as per changing con-
ditions. In discrepancy mentioned in the case
law, RES turbine coordinates to be installed
were changed and the need for the expropria-
tion and construction plan to change occurred
as aresult of this and it was not possible to start
the construction upon demand of the Air Forces
Command for changing the turbines by stating
that the turbines having a height of 76 meters to
be installed in Bandirma a district of Balikesir
are contrary to the flight safety within the frame
of “International Airport Mania Criteria”. The
Council of State found the followings contrary
to the law; all these delays whose most part aris-
es from the administration were not evaluated
within the scope of force majeure, period for the
completing the plant was not extended and the
license was cancelled by the EMRA (13th De-
partment of Council of State, decision dat-
ed 22.06.2009 and having basis number of
2008/2501 and decision dated 2009/6904).

In the light of decisions that were taken, the fact
that the decision was made for cancelling of the
license without waiting for obtaining results of
the administrative applications of license own-
ers within additional period of 6 months allowed
by the law and within the frame of changing pa-
rameters shows that force majeure situations
stipulated in the law were ignored and consti-
tutes contradictions to the law. In parallel with
the said decisions of the Council of State, it was
stated that “delays arising from the administra-
tions will not be prevented even if relevant legal
entity showed necessary attention and took
all the precautions, in case they indispensa-
bly arise from the relevant administration, they
should be considered as force majeure” in har-
mony with the Council of State, upon demand
of the Department of Electricity Market in the
Civil Department for negotiation whether the
fact that delays in the period of completing
necessary permission and approvals within the
scope of 15th provisional article of the Regula-
tion arise from the administration can be con-
sidered as force majeure or not.® And relating to
criteriawhether the license holder showed “nec-
essary attention”, it was stated that “..although
there are confidential military radars during the
license application, it is thought that the Com-
pany fulfilled its obligation of “acting as prudent

termekte ve hukuka aykirihik tegkil etmektedir.
Damigtay’in anilan kararlarina paralel olarak,
EPDK Hukuk Dairesi Bagkanhgi da, Elektrik
Piyasas1 Dairesi Bagkanhigrnin, Yonetmeligin
gecici 15. maddesi kapsaminda gerekli izin ve
onaylarin tamamlanmas: siirecindeki gecikme-
lerin idari kaynakli olmasinin miicbir sebep ola-
rak kabul edilip edilemeyecegi hususunda go-
riig talep edilmesi iizerine, Damgtay’la uyumlu
olarak, “idarelerden kaynaklanan gecikmelerin;
tlgili tiizel kiginin gerekli 6zeni ve dikkati gos-
termis ve tiim onlemleri almis olmasina rag-
men Onleyemeyecegi, kaginamayacagi bir sekilde
ilgili idareden kaynaklanmug ise, miicbir sebep
sayilmasi gerektigi” yoniinde goriis bildirmistir.
Lisans sahibinin “gerekli 6zeni ve dikkati” goste-
rip gostermediginin 6l¢iitiine iligkin olarak ise,
“..s0z konusu gizli askeri radarlar her ne kadar
lisans bagvurusu sirasinda mevcut olmakla bir-
likte, Sirket’in yukarida bahsedilen kurumlarla
yaptigi yazismalar ile yatirtim yapacagt sahanin
ozelliklerini lisans bagvurusundan 6nce arastir-
mast gerekliligi seklinde somutlastirilabilecek
‘basiretli tacir gibi davranma” yiikiimliiliigiinii
yerine getirdigi diistintilmekte olup, (bu duru-
mun) miicbir sebep olarak degerlendirilebilecegi”
ifade edilmistir.

Hukuk Dairesi’nin gériisiiniin uygulamada arz
ettigi 6nem ise biiyiiktiir. Bu nedenle bu gorii-
se itibar edilerek, miicbir sebep hallerinin salt
Kanun ve Yonetmelikten kaynaklanmadigi, her
olayin niteligine gore ayr1 ayr1 ve genis kapsaml
degerlendirilmesi gerektigi sonucuna ulagsila-
bilir. Bahse konu kararlar ve goriislerden ¢ikan
sonug¢ sudur ki; yatirnrmeinin basiretli bir tacir
olarak projesini etkileyebilecek ve yatirim esna-
sinda yatirima engel teskil edebilecek herhangi
bir hususun tespitine iligkin olarak gerekli 6zen
ve gayreti ivedilikle gostermesi gerekmektedir.
EPDK ve Danistay kararlar1 dikkate alindiginda,
bu gayreti gosterdigini belgelendirebilen yati-
rimcinin, miicbir sebep savunmasinin EPDK ve
Danigtay tarafindan kabul gorecegi degerlendi-
rilmektedir.

said facility is not
established within
construction period
stated in the license of
the production plant
following fulfilling pre-
license requirements.
Incase the production
facility is not
established within the
construction period
statedin the license
of the production
facility apart from
valid reasons which
donotarise from
force majeure and
license holder or it

is determined thatit
will not be able to be
established within
remaining time,
licenseis cancelled
and guarantee letteris
recorded asrevenue.”

6 This matteris
regulatedinarticle
27/4 of the Electricity
Market License
Regulation.

7 Ombudsman
Establishment

was constituted
with decision of
Public Inspection
Establishment Law
numbered 6328 which
was published in

the Official Gazette
dated 29.06.2012
and having repeated
number of 28338 and
this subjectrelated
to the application
was regulated in 4th
paragraph of the 17th
article of the Law.

8 The Public Inspection
Establishment Law
numbered 6328,
article 20: “The
Establishment
concludesits
examination and
research within six
months at the most as
from the application
date.”

9 Civil Department of
the EMRA, its opinion
dated 06.05.2014 and
numbered 15901.
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merchant” that can be concreted as a necessity for
researching characteristics of the field on which
it will make investments before its license appli-
cation via correspondences that it made with the
above mentioned establishments, (this situation)
can be considered as force majeure.

The Importance of that opinion in the applica-
tion of the Civil Department is significant. Thus,
it can be concluded by relying on this opinion
that force majeure situations do not only arise
from the Law and Regulation and that it is neces-
sary to separately and comprehensively evaluate
each event according to their qualifications. The
conclusion from the said decisions and opinions
is that it is necessary for the investor as a pru-
dent merchant to immediately show necessary
attention and effort relating to determination of
any subject that may affect project the and pose
an obstacle to the investment during the invest-
ment. When considering decisions of the EMRA
and Council of State, it is evaluated that the de-
fense of the investor that can document the ef-
fort given by the investor for the force majeure
will be approved by the EMRA and Council of
State.

5.CONCLUSION

It is seen that the EMRA recently often uses its
authority for cancellation which arise from the
Electricity Market Law and Electricity Market
License Regulation in case no satisfactory pro-
gress report is submitted after the investor ob-
tains electricity production license. Since delays
in taking decision of the administrative authori-
ties cause that no progress, which is anticipated
by the investor, is made in practice, such situa-
tions will be able to be shown as force majeure
for the investor who is the owner of a license.
Considering the decisions of the EMRA, in case
the investor shows necessary attention for the
cancelling occurrence of the force majeure so
that the investor can demand for cancellation by
basing on a concept of force majeure, it will be
possible that the decision for the cancellation is
legally invalid.

5. SONUG

EPDK’nin yatirimeinin elektrik iiretim lisansi
almasi sonrasinda tatmin edici ilerleme raporu
sunulmamasi halinde, Elektrik Piyasas1 Kanunu
ve Elektrik Piyasasi Lisans Yonetmeligi kaynak-
1 iptal etme yetkisini son zamanlarda siklikla
kullandigr goriilmektedir. Yine uygulamada
yatirnmcidan beklenen ilerlemenin kaydedile-
memesine genelde idari makamlarin kararinin
alinmasindaki gecikmeler neden oldugundan,
bu tiir durumlar lisans sahibi yatirimer i¢in miic-
bir sebep olarak gosterilebilecektir. EPDK ka-
rarlar1 dikkate alindiginda, yatirimcinin miicbir
sebep kavramina dayanarak iptali isteyebilmesi
icin miicbir sebebin olusumunu engellemeye
yonelik gerekli 6zeni gostermesi halinde, iptal
kararmin hukuken gecersiz kilinmasi miimkiin
olacaktur.

haklisebepler disinda
Uretim tesisinin
lisansinda belirlenen
insaat suresiigerisinde
kurulmamasiveya
kalan siireicerisinde
kurulamayacaginin
tespit edilmesi
hallerinde lisans
iptal edilir ve teminat
mektubuirat
kaydedilir."

6 Bu husus, Elektrik
PiyasasiLisans
Yonetmeligi'nin

27. maddesinin

4. fikrasinda
diizenlenmistir.

7 Ombudsmanlik
Kurumu, 29.06.2012
tarihlive 28338
mikerrer sayili Resmi
Gazete'de yayimlanan
6328 sayili Kamu
Denetciligi Kurumu
Kanunuile kurulmus
olup, basvuruyailiskin
bu husus, Kanunun
17. maddesinin

4. fikrasinda
diizenlenmistir.

86328 sayili Kamu
Denetgiligi Kurumu
Kanunu, madde 20:
“Kuruminceleme ve
arastirmasinibasvuru
tarihinden itibaren
engecaltiayicinde
sonuglandinir.”

9 EPDK Hukuk Dairesi
Baskanligi, 06.05.2014
tarih ve 15901 sayili
gbrisa.
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