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LEX COMMISSORIA AND
UNCONSCIONABLE CONTRACTS

Lex Commissoria ve

Kelepceleme Sozlesmeleri

LEDGE AGREEMENT IS ONE OF THE MOST COMMONLY
used vehicles in commercial transactions in order
to secure the parties’ obligations. Especially in prac-
tice, the banks are requiring the borrowers to enter

into pledge agreements as a condition for granting loan
whereupon diverse properties and rights of the borrowers
are pledged in favor of the banks. As explained below, the
right of pledge does not entitle the pledgee to benefit from
or dispose of the pledged property. However, the banks
add provisions into their standard loan and pledge agree-
ments whereby they attempt to receive excessive rights
beyond the main purpose of the pledge agreements. Such
agreements comprising unfair provisions are referred to
as “unconscionable contracts” in practice. In this articlet-
ter, validity of such provisions shall be examined in terms
of the principal of Lex Commissoria as well as the funda-
mental rules of Turkish law.

LEX COMMISSORIA

The principal of Lex Commissoria allows the pledgee to
acquire the pledged property in case the obligor fails to
perform its payment obligations. As per the Civil Code,
Lex Commissoria is prohibited and in case the parties
agree on the otherwise, such provisions shall be deemed
invalid. However, invalidity of such provisions does not
result in complete invalidity of the agreement.

Based on the assumption that the value of pledged proper-
ty is generally higher than the amount of payment obliga-
tion, the prohibition of Lex Commissoria aims to protect
the pledger having a weaker position before the pledgee.

EHIN ANLASMALARI, TARAFLARIN YUKUMLULUKLERINi

giivence altina talmak icin ticari islemlerde en cok

kullanilan araglardan biridir. Ozellikle uygulamada

bankalar, kredi alanlara kredi vermenin garti olarak
rehin anlagsmas: yapilmasim gart kogsmakta ve kredi alan-
larin cesitli miilkleri ve haklar1 bankalar lehine rehnedil-
mektedir. Agagida aciklandig tizere rehin hakk, rehin
alana rehinli maldan tasarruf etme veya rehinli maldan
yararlanma hakki vermez. Ancak bankalar, genel kredi
ve rehin sozlesmelerine bazi hiikiimler ekleyerek, rehin
anlagsmasinin asil amacininin 6tesinde fazladan hak elde
etmeye calismaktadirlar. Bu sekilde adil olmayan hiikiim-
ler barindiran anlagmalar uygulamada “kelep¢eleme soz-
lesmeleri” olarak adlandirilmaktadirlar. Bu makalede s6z
konusu hiikiimlerin gecerliligi, Tiirk hukukunun temel
kurallar1 ve Lex Commissoria prensibi agisindan incele-
necektir.

LEX COMMiSSORIA

Lex Commissoria prensibi, bor¢lunun 6deme yiikiimliilii-
giinii ifa etmedigi hallerde rehin alana rehinli mala sahip
olma hakki vermektedir. Tiirk Medeni Kanunu (“TMK”)
Lex Commissoria’y1 yasaklamakta ve taraflar bu yasa-
ga aykir1 anlagma yapmuslar ise, yasak kapsaminda olan
sozlesme hiikiimlerini gecersiz saymaktadir. Ancak bu
hiikiimlerin gecersizligi anlagmay1 tamamen gecersiz kil-
mamaktadir.

Rehnedilen malin degerinin genelde borctan yiiksek ola-
cagl varsayimindan hareketle Lex Commissoria yasagi,
alacakliya gore zayif konumda olan bor¢lunun korunma-
sin1 amaclamaktadir.
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The pledgee may recover its receivables via applying to
official methods for liquidation of the pledged property
under the Execution Code. It may be argued that the of-
ficial methods and Lex Commissoria have the same con-
sequences as the pledger shall in any event lose the own-
ership of the pledged property. However, the pledger has
a chance to perform its payment obligations during the
official proceedings whereupon it can prevent the liquida-
tion of the pledged property. Furthermore, there may be
further persons having pledge rights on the same property
and prohibition of Lex Commissoria ensures that other
pledgees may recover their receivables from the amount
obtained from the liquidation of the pledged property via
official methods.

It should be noted that the execution date of the agree-
ment may constitute an exception to prohibition of Lex
Commissoria. There is no restriction in Turkish law on
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Rehin alan, icra ve Iflas Kanunu (“IiK”) kapsaminda reh-
nin paraya cevrilmesi i¢in resmi yollara bagvurarak alaca-
g1 tahsil edebilir. Rehin veren her haliikarda rehinli ma-
Iin miilkiyetini kaybedecek oldugundan Lex Commissoria
ile resmi yollara bagvurmanin ayni sonuglara sahip olacagi
iddia edilebilir. Fakat bor¢lunun yasal takip sirasinda bor-
cu ddeyerek rehinli malin paraya cevrilmesini engelleme
sans1 bulunmaktadir. Ayrica, ayni rehinli mal iizerinde
bagkaca rehin hakki bulunan kisiler var olabilmekte ve
Lex Commissoria yasagl ile bu kisiler, rehinli malin resmi
yollarla paraya cevrilmesi sonucu elde edilen meblagdan
alacaklarini tehsil edebilmektedirler.

Belirtmek gerekir ki; sézlesmenin yapildig tarih Lex
Commissoria yasagina bir istisna getirebilir. Tiirk hu-
kukunda borcun muaccel olmasindan sonra yapilan Lex
Commissoria anlagmalarina iligkin bir sinirlama bulun-
mamaktadir. Bu durumda s6z konusu anlagmalar, rehin

Lex Commissoria agreements executed after the payment
obligation has become due and payable. In this case, such
agreements are deemed to have been made for perfor-
mance of the pledger’s payment obligations.

In light of the foregoing, the pledgee may recover its re-
ceivables via official methods of the Execution Code.
However, it is controversial amongst the doctrine whether
the pledgee can be entitled to liquidate the pledged prop-
erty via private sales methods.

Main basis of the above-mentioned controversion is
arising out of some abolished laws where certain public
institutions and public banks were entitled to liquidate
the pledged property via private sales methods without
applying to official methods of the Execution Code. Con-
siderable part of the Turkish law doctrine is of the opin-
ion that Lex Commissoria prohibition does not comprise

verence 0deme yiikiimliiliigiiniin ifa edilmesi amaciyla
yapilmis sayilmaktadirlar.

Yukarida yapilan agiklamalar dahilinde rehin alan, ala-
caklarin1 IiK’da belirtilen resmi yollarla temin edebilir.
Ancak, rehin alanin 6zel satig yontemleriyle rehinli mah
paraya gevirip cevirmeyecegi 6gretide tartigmalidir.

Yukarida bahsedilen tartismanin ana sebebi, baz1 kamu
kuruluslarinin ve kamu bankalarimin IiK’da belirtilen res-
mi yollara bagvurmaksizin rehinli mal 6zel satis yontem-
leriyle paraya cevirmelerine olanak taniyan yiiriirlitkten
kalkmis bazi kanunlardir . Tiirk hukuk doktrininin énem-
li bir kismi Lex Commissoria yasaginin, rehinli malin 6zel
yollarla paraya cevirmeye iliskin anlagmalar1 kapsamadi-
g1 savunmaktadir. Doktrinin bu kismi iiK’da s6z konusu
duruma iligkin emredici nitelikte bir hiikiim bulunmadi-
gini ileri stirmektedir. Ancak bu goériise katilanlar; bu tarz
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the agrements allowing the sales of the pledged property
via private methods. This part of the doctrine argues that
the Execution Code does not have a mandatory provisions
in this regard. However, those who support the foregoing
opinion emphasise that such agreement shall bind only
its parties and in case there are other rights, attachments
or pledges on the pledged property, performance of such
agreement shall be subject to consents of other pledgees
or related parties.

Another part of the Turkish law doctrine is of the opinion
thatin case there are attachments on the pledged property
or the pledgor has become insolvent, the pledged property
may only be liquidated via official methods of the Execu-
tion Code.

On the other hand, rest of the Turkish Law doctrine states
that the parties may not agree on sales of the pledged
property via private methods unless such agreement is
made after the payment obligation has been due and pay-
able. Furthermore, the Supreme Court rules that any pro-
vision of an agreement allowing the pledgee to acquire the
pledged property, and/or entitling the pledgee to sell the
pledged property in case the obligor fails to perform its
payment obligations, is invalid.

UNCONSCIONABLE CONTRACTS

Ideally, agreements are expected to include fair and rea-
sonable provisions whereunder the parties’ rights and ob-
ligations are regulated. However, parties to an agreement
may not be in equal positions in practice and one of the
parties may impose its conditions in an unfair way on the
other pary. In such case, provisions of Turkish law seeking
to protect the public order may intervene and invalidate
the unfair provisions of agreements.

In light of the foregoing, the agreements which exces-
sively restrict a party’s economic freedom, jeopardizes a
party’s economic future, and adversely depends a party
on other party are referred to as the “unconscionable con-
tracts”.

Naturally, agreements made in daily life resctirct the par-
ties’ freedom to some extent. Such restrictions are not
deemed invalid provided that they are in compliance with
the rules of law and morals. However, unconscionable
contracts include the provisions beyond the permitted ex-
tent of such restrictions and provisions thereof violate the
rules of law and morals.

Pursuant to Turkish law, parties may not waive their free-
doms or restrict them contrary to rules of law. As per Arti-
cle 27 of the Code of Obligations, agreements contrary to

anlagmalarin sadece taraflar arasinda baglayici olacagini
ve bu nedenle, rehinli mal iizerinde bagka rehin, haciz
veya diger bir hakkin bulunmasi halinde bu anlagmalarin
ancak s6z konusu rehin alanlarin veya ilgili taraflarin mu-
vafakati ile yerine getirilebilecegini belirtmektedirler.

Bir diger doktrin goriisii de rehinli mal {izerinde haciz
bulunmasi yahut bor¢lunun iflas etmis olmasi halinde, re-
hinli malin ancak IiK kapsamindaki resmi yollarla paraya
cevrilebilecegini ifade etmektedir .

Buna kargilik Tiirk hukuk doktrinin geri kalani, bor¢ mu-
accel ve 6denebilir olduktan sonra anlagsmaya varilmasi
harig, taraflarin 6zel satis yontemleriyle rehinli malin
satisl hakkinda anlagmaya varamayacaklarini belirtmek-
tedir. Ayrica Yargitay, borclunun 6deme yiikiimliiliigiinii
yerine getirmedigi durumlarda rehin alana rehinli malh
iktisap etme ve/veya satma yetkisi veren hiikiimlerin ge-
cersiz oldugunu belirtmektedir .

KELEPGELEME SOZLESMELERI

ideal olarak, taraflarin hak ve yiikiimliiliiklerinin diizen-
lendigi anlagmalarin adil ve makul hiikiimler icermesi
beklenir. Ancak uygulamada taraflar esit durumda olma-
yabilirler ve bir taraf, diger tarafa kendi sartlarini adil ol-
mayan bir sekilde dayatabilir. Bu durumlarda, kamu yara-
rim gozeten Tiirk hukuku kurallar: miidahele edebilir ve
anlagmalarin adil olmayan hiikiimlerini gecersiz kilabilir.

Yukarida belirtilenlerin 15181nda, taraflarin ekonomik 6z-
giirliiglinii asir1 derecede kisitlayan, bir tarafin ekonomik
gelecegini tehlikeye atan ve bir tarafi olumsuz bir sekilde
diger tarafa bagimh kilan anlagsmalar kelepceleme sozles-
mesi olarak nitelendirilmektedir.

Dogal olarak, anlagsmalarin bir dereceye kadar taraflarin
ozgirliiklerini kisitlamasi normaldir. Bu tiir sinirlamalar
ahlak ve hukuk kurallarina aykir: olmadikca gecersiz sa-
yilmazlar. Ancak kelepceleme sézlesmeleri izin verilenin
Otesinde kisitlamalara yol acan hiikiimler icermekte ve
ahlak ve hukuk kurallarini ihlal etmektedir.

Tiirk hukukuna gore, taraflar 6zgiirliikklerinden feragat
edemez yahut bunlar1 hukuk kurallarina aykir: olarak si-
nirlandiramazlar. Tiirk Bor¢lar Kanunu'nun 27. maddesi
uyarinca, emredici hukuk kurallarina, ahlaka, kamu dii-
zenine ve kisilik haklarina aykiri ve konusu imkansiz olan
sozlesmeler gecersizdir. Ayni sekilde buna benzer bir hii-
kiim, taraflarin hak ve fiil ehliyetlerinden feragat edeme-
yeceklerinin belirtildigi TMK’nin 23. maddesinde de ifade
edilmektedir. Bu ylizden, kelepceleme sézlesmeleri ile
taraflarin ekonomik ve faaliyette bulunma 6zgiirliiklerini
tamamen veya kismi olarak yok etmek miimkiin degidir.

mandatory rules of laws, rules of morals, public order and
inherent rights as well as which impose impossible obliga-
tions on the parties are invalid. Similar rule is also stated
in Article 23 of the Civil Code statingthat the parties have
capacities to act and obtain rights which the parties may
not waive. Therefore, it is not possible to completely or
partially remove the partys’ economic freedom and ability
to make transaction via unconscionable contracts.

As stated above, the banks lead to qualification of their
agreements as unconscionable contracts by means of add-
ing certain provision therein. Especially in standard loan
and pledge agreements, the banks impose unlawful provi-
sions on the borrowers.

Pledgers who have a weaker position before the banks
need to be protected by mandatory rules of law. For exam-
ple the pledgee may sell the pledged property for less than
it is worth or it may provide advantage to itself or other
parties via sales of such property. Hence, the mandatory
rules of law may invalidate the agreements allowing the
pledgee to sell the pledged property with any price or any-
where determined thereby in case the obligor fails to per-
form its payment obligation,

The question as to whether the private sales methods and
Lex Commisoira are allowed under Turkish law must be
evaluated in terms of the date and content of the agree-
ments providing for such. Eventhough almost all the
standard terms of the banks contain the provisions indi-
cating private sales methods and/or Lex Commissoria,
Turkish law comprises certain provisions in order to pro-
tect the borrowers and customers.

Yukarida da belirtildigi iizere, bankalar s6zlesmelere koy-
duklar1 bazi hiikiimler ile bu so6zlesmelerin kelepceleme
sozlesmesi niteliginde degerlendirilmesine sebep olmak-
tadirlar. Ozellikle genel kredi ve rehin sézlesmelerinde,
kredi alanlara bankalar tarafindan hukuka aykir1 hitkiim-
ler dayatilmaktadir.

Bankaya gore zayif durumda olan rehin verenin emredici
hukuk kurallariyla korunmasi gerekmektedir. Ornegin,
rehin alan rehinli mal degerinden daha az bir fiyata sata-
bilir veya bu malin satimi ile kendisine veya bagka kisilere
menfaat saglayabilir. Bu nedenle, borclunun 6deme yii-
kiimliiliiglinii ifa etmedigi durumlarda rehin alanin rehin-
li mali istedigi yerde istedigi fiyattan satabilmesine izin
veren anlagmalar, emredici hukuk kurallar tarafindan
gecersiz kilinabilmektedir.

Tirk hukuku kapsaminda 6zel satis yontemleri ve Lex
Commissoria prensibine izin verilip verilmedigi konusu,
s0z konusu hususlara iligkin sézlesmelerin icerigi ve tari-
hine bakilarak degerlendirilmelidir. Bankalarin neredey-
se biitiin genel islem sartlar1 6zel satis yontemleri ve/veya
Lex Commissoria’ya iligkin hiikiimler icermekteyse de,
kredi alanlar ve miisteriler lehine Tiirk hukukunda koru-
maya iligkin hiikiimler bulunmaktadir.
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