PART 1 DEMET DOGAN & SEDA SAGIR

ISLAMIC FINANCE AND

SUKUK IN TURKEY

Tiirkiye'de Islami

Finans ve Sukuk

ISLAMIC FINANCE IN GENERAL

SLAMIC FINANCE IS A SYSTEM THAT ALL TYPES OF FINANCIAL
activities and transactions are performed pursuant to
Islamic principles. All types of manners and activities
prohibited in Islamic belief are considered to be prohib-

ited and not applied in this system.

The key element prohibited in Islamic law is the interest;
accordingly the system is based on this prohibition to a
certain extent. In an increase in trade, both parties share
risk and income equally. However, risk is totally on the
indebted party in a transaction with interest. Therefore,
interest is prohibited in Islamic finance in order to pre-
vent this issue. In this respect, creditor can not demand
an increment from the debtor which is predetermined in
proportion to the capital.

Islamic religion also prohibits activities that include un-
certainty. Subject of the agreement should be known and
definite in bilateral contracts in line with the principle of
equality. For instance, there is a regulation in insurance
business that compensation for indefinite loss which
would arise from risks whose realizations in the future
are uncertain is undertaken in return for the payment of
premium. For this reason, since such regulation is an in-
definite field of activity, it is prohibited in Islamic finance.

In line with the foregoing, illicit activities mean income
which is only earned through the other party’s lost. In this
respect, games of chance such as gamble, bet may be an ex-
ample of this issue.

GENEL OLARAK iSLAMi FINANS

B sLAMi FINANS, GENEL iTIBARIYLE HER TURLU FINANSAL FAALI-
yetveislemin Islami esaslara gore uygulandig bir sistem-
I dir. Islam inamginda yasak olan her tiirlii davranis veya
faaliyet bu sistem icerisinde de yasak kabul edilir ve uy-
gulanmaz.

Islam hukukunda yasaklanan temel 6ge faizdir, dolayisiyla
sistem belli bir 6lciide bu yasak {izerine kurulmustur. Tica-
rette goriilen artista, iki taraf esit bir sekilde riski de kazanci
da paylasir. Ancak faizli bir islemde risk tamamen borcla-
nan taraf izerindedir. Bu durumun engellenmesi amaciyla,
Islami finansta faiz yasaklanmistir. Bu dogrultuda alacakl
bor¢ludan anaparanmin belirli bir oraninda énceden belir-
lenmis bir fazlalik talep edemez.

Islam dini belirsizlik iceren faaliyetleri de yasaklamaktadir.
Esitlik ilkesine paralel olarak her iki tarafa borg yiikleyen
sozlesmelerde akdin konusunun belli ve biliniyor olmasi
gerekmektedir. Ornegin, sigortacilikta yapi olarak ileride
gerceklesmesi belirsiz olan risklerden dogacak gayri mu-
ayyen zararin giderilmesinin prim édemelerinin karsihig
sonucu taahhiit edilmesi {izerine bir diizen bulunmaktadir.
Bu sebeple bu diizenleme direkt olarak belirsizlik iceren bir
faaliyet oldugundan, Islam finansinda yer almamaktadur.

Yukaridakilerle paralel olarak, haram sayilan faaliyetlerden
kasit, sadece diger tarafin kaybiyla elde edilmis kazanclar-
dir. Bu kistasta, kumar, bahis gibi sans oyunlar1 buna érnek
olarak gosterilebilir.
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Islamic financial service sector is divided into three cat-
egories, namely Islamic Banking, Islamic Insurance and
Islamic Capital Markets. Islamic Finance Groups may be
listed as Commercial Islamic Banks, Islamic Insurance
Institutions, Islamic Investment Institutions, Islamic In-
vestment Banks and Islamic Asset Management Compa-
nies.

METHODS OF ISLAMIC FINANCE

Islamic finance system is constitutively based on interest-
free finance techniques which are developed within the
scope of principles of profit and loss participation and
difference between purchase and sale. Mudaraba and
Miisaraka are the finance methods based on profit and
loss participation. Moreover, Murabaha and Icara meth-
ods have a wide range of usage area in accordance with
earnings based on purchase-sale and leasing,.

Mudaraba (effort/capital participation): Mu-
daraba gathers capital and effort together. One party
puts in his capital whereas the other party conveys his
knowledge, experience and effort to the job. These
two entrepreneurs’ aim is to realize a joint project. In
the end, profit is shared between parties pursuant to
the rate which was determined and agreed on previ-
ously, and in case of a loss capital owner bears all loss.
The loss of the party who relays his effort is to waste
his effort and to obtain anything in return for such.
Mudaraba is an agreement and accordingly the whole
capital is covered by an Islamic bank. On the other
hand, the entrepreneur finances his project with fund
provided from the bank. Therefore, the bank should
be careful and diligent on entrepreneur’s choice. In
this system, Islamic bank covers the loss except for
the case of breach of the agreement terms by the en-
trepreneur. This method is not often applied in prac-
tice.

Miisaraka (profit/loss participation): Parties
gathers capital and effort together in this method.
Provided that one of the parties is a bank, two or more
parties generally enter into an unincorporated part-
nership pursuant to terms of the agreement in order
to provide financial support to a definite investment
or activity and they share profit and loss in proportion
to their shares at the end of such investment or activ-
ity. In this context, parties may share different rates
of profit although they invest in different rates of
capital; however loss is shared in proportion to their
shares in the partnership. All shareholders invest in
Miisaraka; each shareholder has the right in the man-
agement and they have unlimited liability. Ownership
of all assets is also joint.

islami finansal hizmet sektérii Islami Bankacilik, islami
Sigortacilik ve Islami Sermaye Piyasasi olmak iizere lice
ayrilir. Islami Finansal Gruplar Ise, Ticari Islami Bankalar,
Islami Sigorta Kurumlari, Islami Yatirim Kurumlari, Islami
Yatirim Bankalari, Islami Varlik Yonetim Sirketleri olarak
siralanabilir.

iSLAMi FINANSMAN METOTLARI

Islami finans sistemi temel olarak kar ve zarar ortakligi
ve alim satim arasindaki fark prensipleri cevresinde ge-
ligtirilen faizsiz finansman tekniklerine dayanmaktadir.
Kar-zarar ortakligini temel alan finansman yontemleri,
Mudaraba ve Miisaraka'dir. Ayrica alim-satim ve kirala-
maya dayanan kazan¢ temeline gére de murabaha ve icara
yontemleri genis bir kullanim alanina kavusmustur.

Mudaraba (emek/sermaye ortakligy): Mudaraba,
sermaye ile emegi bir araya getirir. Taraflardan biri
ortaya sermayesini koyarken diger taraf bu ige bilgisi-
ni, tecriibesini ve emegini aktarir. Bu sekilde bir araya
gelen iki girisimcinin hedefi ortak bir proje gercekles-
tirmektir. Sonunda, isin kar1 daha 6nceden belirlenen
ve anlagilan oran iizerinden taraflar arasinda paylagil-
makta, bu isten zarar edilmesi durumunda, sermaye
sahibi zararin biitliniinii tistlenmektedir. Emek sa-
hibinin zarar1 ise emeginin bosa gitmesi ve harcadig:
emek karsiliginda hicbir sey alamamasidir. Mudaraba
bir akittir ve buna gore sermayenin tamamu Islami
banka tarafindan kargilanir. Bu sistemde, girisimci ise
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Murabaha (cost plus sale with profit margin): Mu-
rabaha is a system that provides finance allocation by
way of purchasing goods with advance payment and
selling these goods with a due date. Islamic bank pur-
chases the goods requested by the customer and sells
them to the customer by adding certain costs and prof-
it. Bank takes all risks regarding the goods for the du-
ration it holds the goods; and ownership of the goods
belongs to the institution which provides finance un-
til the goods arrive to the end customer. Accordingly,
bank enters into two different agreements with both
the seller and its customer and price, delivery date
and payment plan should be determined in the agree-
ments. In this case, real goods should be traded and
they should be purchased by a third party. Price of the
goods cannot be increased in the case that buyer does
not pay the price of the goods. One of the most sig-
nificant characteristics of Murabaha different from
the interest is that payment cannot be paid in cash to
the buyer; banks should pay directly to the seller in-
dependently from the buyer. Murabaha is commonly
preferred more than Mudaraba and Miisaraka since
it provides the opportunity for a shorter term profit.

Icara (lease financing): Icara is similar with the
leasing activities of traditional banking system; how-
ever, instead of direct sale, ownership of the goods
passes to the buyer at the end of leasing term in this
system. Islamic banks lease an equipment or build-
ing to one of their customers with a fixed amount and

temin ettigi fon ile projesini finanse etmektedir. Bu
sebeple, banka girisimcingin se¢ciminde ¢ok dikkatli
ve 6zenli olmalidir. Girigimeinin akitte belirtilen sart-
lar1ihlal etme durumu haric zarar1 islami banka kars1-
lar. Bu yontem uygulamada pek kullamlmamaktadir.

Miisaraka (kar/zarar ortakligy)): Bu yontemde
taraflar hem sermayeyi hem de emegi bir araya geti-
rirler. Taraflardan biri banka olmak kaydiyla, iki veya
daha fazla taraf belirli bir yatirimin veya faaliyetin
finansmanim saglamak icin sézlesme hiikiimlerine
gore, genellikle tiizel kisiligi bulunmayan adi ortak-
lik niteliginde bir ortaklik kurarlar ve bu faaliyetin
sonunda kar1 ve zarar1 katilma paylar1 oraminda pay-
lagirlar. Yani taraflar farkh oranda sermaye koyma-
larina ragmen farkli oranlarda kar1 paylasabilirler;
ancak zarar taraflarin ortakliktaki sermaye paylariyla
orantili olarak paylastirilir. Miisaraka’da tiim ortaklar
yatirim yapar, her bir ortak yonetimde hak sahibidir
ve tim ortaklar siirsiz sorumludur. Tim varli§in
miilkiyeti ortaktr.

Murabaha (maliyet arti kar marjli satig): Pesin
mal alip sonrasinda o mali1 vadeli satarak finansman
kullandirmaya yarayan sistemdir. islami banka miis-
terinin istedigi mali alir ve onun iizerine bir takim
masraflar1 ve kar1 da ekleyerek miisteriye satar. Banka
mal: elinde bulundurdugu siire boyunca mala iligkin
biitiin riskleri iizerinde tutar, zaten malin miilkiyeti
de mal nihai alicisina satilana kadar finansmani sagla-
yan kuruluga aittir. Buna gore, banka hem satic1 hem
de miisterisi ile iki ayr1 s6zlesme imzalar ve s6zles-
melerde satilan {iriiniin fiyatinin, teslim tarihinin ve
O6deme planinin belirlenmesi gerekmektedir. Burada
kesinlikle gercek bir malin ticareti yapilmalidir. Ayri-
camali iclincii kisinin alma zorunlulugu vardir. Alici-
nin malin bedelini vadesinde 6dememesi halinde ma-
lin fiyat1 arttirllamaz. Murabaha’yx faizden ayiran en
onemli 6zelliklerden biri de, aliciya nakdi 6deme yapi-
lamamasidir, bankalar 6demeyi aliciddan bagimsiz ola-
rak, direkt saticiya yapmak zorundadirlar. Murabaha,
Mudaraba ve Miisaraka’ya gore daha kisa vadeli getiri
olanagi sundugu icin daha fazla ragbet gormektedir.

Icara (kira Jinansmany): Geleneksel anlamdaki
bankacilik sisteminin finansal kiralama faaliyetlerine
benzer ancak burada dogrudan satis yerine, kiralama
siiresi sonunda miilkiyetin aliciya gecmesi s6z konu-
sudur. Islami bankalar, bir ekipmani ya da bir binay
miisterilerinden birisine sabit bir tutar {izerinden ve
sabit bir dénem i¢in kiraya verir. Bu sézlesmede 6n-
ceden belirlenmis ve sabit kilinmig bir getiri vardir.
Kredi kiraciya nakit olarak verilmedigi i¢in klasik kre-
diden ayrilir.
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for a fixed period. There is a predetermined and fixed
income in this agreement. It differs from the classic
loan since here the loan is not provided in cash to the
lessee.

SUKUK (ISLAMIC BONDS)

Sukuk is an instrument issued pursuant to the abovemen-
tioned Islamic finance methods (being without interest).
Sukuk means “certificates” in Arabic. Bills and bills of
exchange are called “bond”, and “sak”s which are Islamic
bonds are called “Sukuk”.

Sukuk indicates a right to own or benefit from an asset.
The right/claim in Sukuk is not only about cash-flow right,
but also about ownership right. While, traditional bills of
exchange are securities with interest, Sukuk is basically
a security which consists of ownership right in an “asset
box”. Sukuk is taken into account by comparing the tradi-
tional bills of exchange since, instead of interest, it gives to
its enterpriser a share out of profit/income obtained from
the assetitis funded . A bill of exchange may be considered
to be a loan based certificate, and Sukuk may be consid-
ered to be an asset based certificate.

Abill of exchange is a bill of debt released in order to find a
loan. On the other hand, Sukuk buyer has a full right of dis-
position on the relevant asset. Consequently, Sukuk buyer
has right to have a share from the income obtained from
Sukuk assets, as well as the revenue arising from the sale
of assets. Another distinctive characteristic for Sukuk and
bill of exchange is that Sukuk represents ownership on the
relevant asset in proportion to its share whereas bill of ex-
change represents investor’s debt.

Moreover, unlike other bonds, Sukuk has to be based on
an asset. In the interest-free banking model, provision of
cash loan facilities and providing non-business loan facili-
ties are prohibited. The participation bank, as the insti-
tution which provides loan facilities, has to know where
it transfers the collected funds. Likewise, Sukuk system
works this way; a real trade relationship and visible mate-
rial fact are sought at the core of all issued certificates.

In order to understand the Sukuk system, first the Asset
Based Security (ABS) system should be observed. In the
ABS system, a company, which has receivable portfolio,
sells this portfolio to a special purpose vehicle (SPV) and
this company converts the portfolio to a security. In the
meantime, investment banks intermediates to the sale of
these securities to the investors. Since receivables arising
from the real trade relationships or lease agreements are
subject to the asset-based securitization, Sukuk could be
defined as an asset-based bond.

rall (£)
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SUKUK (iSLAMi TAHVILLER)

Sukuk, yukarida sayilan Islami finansman yéntemlerine
(faizsiz olma) dayanmilarak ihrac edilen menkul kiymetler-
dir. Sukuk kelimesi Arapcada sertifikalar demektir. Arap-
cada bono ve tahvillere “senet”, Islami tahvil olan saklara
ise “sukuk” denmektedir.

Sukuk, bir varliga sahip olmay1 veya o varliktan yararlan-
ma hakkinmi gosterir. Sukuk’ta yer alan hak/iddia sadece
nakit akisi hakk: degil, aym1 zamanda miilkiyet hakkidir.
Geleneksel tahviller faiz tagiyan menkul kiymetlerden
olusurken, Sukuk’lar temel olarak varlik sepeti icerisin-
deki miilkiyet hakkindan olusan bir menkul kiymettir.
Sukuk, yatirimcisina faiz yerine finanse edildigi varliktan
elde edilen gelir/kardan pay verdigi icin geleneksel tahvil-
lerle karsilastirilarak degerlendirilmektedir. Tahvil, borca
dayali sertifika; Sukuk ise varliga dayal sertifika olarak ni-
telendirilebilir.
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Sukuk investments made by Sukuk holders give full right
of disposition on the relevant asset and grant right to
have a share from the income obtained from Sukuk assets,
as well as the revenue arising from the sale of the assets.
Sukuk represents proportional ownership and a Sukuk
holder, for a certain period, owns risk and income arising
from a cash-flow originated from a certain asset. Sukuk
differs from a share certificate as Sukuk issuance has a
certain due date and the ownership is limited to a certain
asset of the company.

Characteristics of Sukuk certificates may be specified as
follows:

> They are specified as interest-free bond.

> They are equal valued certificates. They represent
ownership power with indivisible shares.

> They provide establishment of right in favor of cer-
tificate holders on the assets subject to the special
projects or special investments, .

Tahvil, 6diin¢ para bulmak icin ¢ikarilan borg senetleridir.
Buna karsiik Sukuk’ta, Sukuk alicisi ilgili varlikta tam ta-
sarruf hakki kazanmaktadir. Sonug olarak Sukuk alicisina
Sukuk varliklarinin satilmasindan olugacak hasilatin ya-
nminda, Sukuk varliklarindan elde edilen gelirlerden de pay
alma hakki verilmektedir. Sukuk ile tahvili birbirinden ay1-
ran diger bir 6zellik de tahvil, yatirnmcinin borcunu temsil
ederken, Sukuk ilgili varlikta pay1 oraninda malikligi tem-
sil etmektedir.

Diger senetlerden farkh olarak Sukuk varliga dayanmak
zorundadir. Faizsiz bankacilik modelinde nakit kredi kul-
landirmak ve ticari olmayan kredi kullandirmak yasaktir.
Katilim bankasi, kredi kullandiran kurum olarak, topladi-
g1fonlar1 nereye aktardigini bilmek zorundadir. Sukuk sis-
temi de aynen bu sekilde isler; ihrag edilen biitiin sertifika-
larin temelinde gercek bir ticari iliski ve gozle goriilebilir
maddi bir gerceklik aranir.

Sukuk sistemini anlayabilmek icin 6ncellikle Varliga Da-
yali Menkul Kiymet (VDMK) sistemini bilmek gerekir.
VDMK sisteminde alacak portfdyiine sahip olan sirket,
bu portfdyii 6zel amach bir sirkete satmakta ve o sirket
de portfdyli menkul kiymete doniistiirmektedir. Bu arada
yatirim bankalar1 da bu kiymetlerin yatirimcilara satil-
masina araciik etmektedirler. Sukuk sisteminde gercek
ticariiligkilerden dogan alacaklarin veya finansal kiralama
sozlesmesinden dogan alacaklarin varhiga dayali olarak
menkul kiymetlestirilmesi s6z konusu oldugundan, Sukuk
varliga dayal tahvil olarak da tavsif edilebilecektir.

Sukuk maliklerinin yaptiklar Sukuk yatirimy, ilgili varlik-
ta tam tasarruf hakki kazandirmakta ve Sukuk’'un dayan-
dig1 varliklarin satilmasindan olusacak hasilatin yaninda,
bu varliklardan elde edilen gelirlerden de pay alma hakki
vermektedir. Sukuk oransal miilkiyeti temsil etmekte ve
Sukuk sahibi belli bir siire icin, belli bir varligin yaratacag:
nakit akisindan dogacak risk ve getiriye sahip olmaktadir.
Sukuk ihracinin belli bir vadesi olmasi ve miilkiyetin sirke-
tin belli bir varlig ile sinirh olmasi Sukuk’u hisse senedin-
den ayirmaktadir.

Sukuk sertifikalarimin nitelikleri su sekilde belirtilebilir:

» Faizsiz bono olarak da nitelendirilmektedirler.

> Esit degerli sertifikalardir. Béliinmez hisselerle sa-
hiplik yetkisini temsil ederler.

> Ozel projelere veya 6zel yatirimlara konu varhiklar
iizerinde sertifika sahipleri lehine hak tesisini sag-
larlar.

» Bir varliga dayanmaktadirlar(“asset-based” /”asset-
backed”)

> Genel olarak dayanak varliklar bir Ozel Amach Sir-
kete (SPV) devredilir.
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> They are based on assets. (“asset-based”/”asset-
backed”)

> Generally, the base assets are transferred to a Spe-
cial Purpose Vehicle (SPV).

> They establish rights on income arising from assets.

> They have the capability to be quoted in the organ-
ized markets and may be valorized by the rating
agencies.

» They may be traded in secondary markets.

» Their income may be fixed or flexible.

Sukuk removes due date incompatibility as a long-dated
funding instrument in respect of financial institutions
which conduct interest-free banking,

INTEREST-FREE BANKING AND SUKUK IN TURKEY

Participation Banks in Turkey have formed lease cer-
tificates which are similar instruments to Sukuk. Sukuk
structure provided first in Communiqué on the Principles
of Lease (Ijara) Certificates and Asset Lease Companies
of Capital Market Board published in the Official Gazette
dated on April 1, 2010 is “Sukuk Ijara”. Issuance of Sukuk
by financial institutions and firms in Turley has become
possible inside and outside Turkey by means of this Com-
muniqué. In addition, in January 2011, certain tax exemp-
tions regarding Sukuk have been regulated.

Participation Banks currently conducts Sukuk activities
in Turkey are Albaraka Tiirk Katihm Bankasi A.S., Asya
Katihm Bankasi A.S., Kuveyt Tiirk Katihm Bankas1 A.S.
and Tiirkiye Katihm Bankas1 A.S.. Kuveyt Tiirk Katihm
Bankasi A.S. has issued Sukuk for the first time at the end
of 2011.

Definitions Regarding Sukuk System

> Fund Organization (Originator): 1t is defined as
the institution that intends to provide fund from
the capital markets. Originator could ensure the
procurement of fund with the assets it owns (or it
leased from third parties in certain circumstanc-
es).

> Asset Lease Company (ALC): This company is
an SPV established as a joint stock company by
the Originator with the sole purpose of Sukuk is-
suance.

> Assets That Maybe Subject to Sukuk: These
assets are defined as all kinds of movables or real
properties as well as immaterial assets which
would be leased or purchased by the ALC.

> Varliklardan dogan gelirler iizerinde hak tesis eder-
ler.

> Organize piyasalara kote edilme 6zelligine sahip ol-
duklar gibi derecelendirme kuruluglar tarafindan
da degerlendirilebilirler.

> fkincil piyasalarda islem gorebilirler.

> Sabit veya degisken getirili olabilirler

Sukuk, faizsiz bankacilik yapan finansal kurumlar acisin-
dan uzun vadeli bir fonlama araci olarak vade uyumsuzlu-
gunu gidermekte ve bilancgo biiyiimesini desteklemektedir.

TURKIYE'DE FAiZSiZ BANKACILIK VE SUKUK

Tirkiye’de Katilim Bankalar1 Sukuk’a benzeyen bir arac
olan kira sertifikasini olusturmuslardir. Tiirkiye'de Ser-
maye Piyasasi1 Kurulu'nun 1 Nisan 2010 tarihli Resmi
Gazete’de yayimlanan Kira Sertifikalarina ve Varlik Kira-
lama Sirketlerine iligkin Esaslar Hakkinda Teblig'de én-
gorilen Sukuk yapis1 “Sukuk Ijara” dir. Teblig sayesinde
Tiirkiye’deki finansal kurumlarin ve firmalarin yurticinde
ve yurtdiginda Sukuk ihra¢ etmesi miimkiin hale gelmis-
tir. Buna ek olarak, Ocak 2011’deki yasal diizenlemelerle
Sukuk ile ilgili vergi istisnalar1 da diizenlenmistir.

Tiirkiye’de su anda faaliyet gosteren katilim bankalar: Al-
baraka Tiirk Katiim Bankas1 A.S., Asya Katilim Bankasi
A.S., Kuveyt Tiirk Katihm Bankas1 A.S. ve Tiirkiye Finans
Katilim Bankas1 A.S/dir. 2011 y1lsonunda Kuveyt Tiirk ilk
ihraci gerceklestirmistir.

Sukuk Sistemine iligkin Tanimlar

> Kaynak Kurulus: Sermaye piyasalarindan kay-
nak temin etmek isteyen kurum Kaynak Kurulug
olarak tammmlanmaktadir. Kaynak Kurulus sahip
oldugu (veya baz sartlarla ticiincii kisilerden ki-
raladigy) varliklar ile kaynak teminini saglayabil-
mektedir.

> Varlik Kiralama Sirketi (VKS): Kaynak Ku-
rulus tarafindan miinhasiran Sukuk ihra¢ etmek
tizere kurulmus olan anonim sirket niteliginde
bir SPVdir.

» Sukuka Konu Olabilecek Dayanak Varliklar:
VK$'nin satin alacag1 veya kiralayacag her tiirlii
menkul veya gayrimenkul mallar ve maddi olma-
yan varliklar olarak tamimlanmaktadir.

> Sukuk (Kira Sertifikasy): VK$'nin satin almak
veya kiralamak suretiyle devraldigi varliklarin
finansmanini saglamak amaciyla diizenledigi ve
sahiplerinin bu varliklardan elde edilen gelirler-

-

w
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> Sukuk (Lease Certificate): Sukuk is a security is-
sued by ALC in order to ensure financing of the
assets it acquired by way of purchasing and leas-
ing and that procures its owner the right to have a
share from the income obtained from such assets
in proportion to his share.

Operation of Sukuk System

> Originator establishes an ALC in order to issue
Sukuk.

> Originator transfers the relevant assets to the ALC
and ALC issues Sukuk in order to ensure finance of
the assets it acquired and pays the amount collected
from the third parties in return for Sukuk to the
Originator as the transfer price.

> ALCre-leases the assets it acquired to the Originator
and obtains lease income; and periodical payments
of issued Sukuk to the Sukuk holders are made from
such lease income.

I |

den paylar oraninda hak sahibi olmalarim sagla-
yan menkul kiymettir.

Sukuk Sisteminin isleyisi
> Kaynak kurulug Sukuk ihra¢ etmek i¢in VKS kurar.

> Kaynak kurulus ilgili varliklar1 VKS’ye devreder.
VKS devraldig) varliklarin finansmamim saglamak
icin Sukuk ihrac eder ve Sukuk kargilig: ticiincii kigi-
lerden toplanan paralar: devir bedeli olarak kaynak
kuruluga 6der.

> VKS devraldig1 varlig: tekrar kaynak kuruluga kirala-
yarak kira geliri elde eder, ihrac edilen Sukuk’un do-
nemsel 6demeleri elde edilen kira gelirinden karsgi-
lanir.

> Vade sonunda varliklar tekrar kaynak kuruluga dev-
redilir, devir bedeli yatirimcilara paylar oraninda
Odenir.
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> At the expiry of the due date assets are re-trans-
ferred to the Originator and the transfer price is
paid to investors in proportion to their shares.

Lease Certificate and Asset Lease Companies

Pursuant to the new Communiqué on Lease Certifi-
cates published in the Official Gazette dated June 7,
2013, ALCs may (i) issue lease certificate, (ii) take
over and lease all kinds of assets on its own behalf and
on lease certificate holders’ account, and pay income
obtained from assets to the certificate holders in pro-
portion to their shares, and (iii) transfer the assets
subject to lease, to the Originator at the end of lease
agreement in accordance with the conditions agreed
previously.

Pursuant to the Communiqué on Lease Certificates,
ALCs cannot (i) use loan, become indebted and use
the assets they own for any activities other than the
ordinary performance of activities mentioned above,
irrespective of the name under which; (ii) establish a
real right on the assets they own in favor of third par-
ties; (iii) transfer the asset to any person other than
the originator which fulfills all of its obligations aris-
ing from lease agreement.

Potential Application Area of Sukuk in Turkey

> Sukuk may be used for the purpose of Treasury
(Government) loans.

> Public institutions may generally resort to the issu-
ance of Sukuk in infrastructure and investment
projects.

» Municipalities may resort to Sukuk on infrastruc-
ture and other investment projects.

» Housing Development Administration of Turkey
(TOKTI) may resort to the issuance of Sukuk on pro-
ject basis, or it may prefer Sukuk as an instrument
for procurement of long-term fund by using its own
immovable stocks as the base asset..

» Corporate companies in Turkey may issue Sukuk by
utilizing their own assets (all kinds of movables and
real properties and immaterial rights) as the base
asset.

> Since shopping malls have lease income from their
own real properties, they may issue sukuk by way of
such properties.

Kira Sertifikasi ve Varlik Kiralama Sirketleri

7 Haziran 2013 tarihli Resmi Gazete’de yayimlanan
yeni Kira Sertifikalar1 Tebligi (III-61.1) uyarinca,
VKS'ler (i) kira sertifikasi ihra¢ edebilmekte, (ii) ken-
di nam ve kira sertifikasi sahipleri hesabina her tiirlii
varlig1 devralmak, kiralamak, varliklardan elde edilen
gelirleri paylar1 oraninda kira sertifikasi sahiplerine
6deyebilmekte ve (iii) kira s6zlegmesinin sonunda,
baglangicta anlagilan kogullarda kiraya konu varligi
kaynak kurulusa devredebilmektedir.

Yine Kira Sertifikalar1 Tebligi uyarinca, VKS’ler (i)
her ne ad altinda olursa olsun kredi kullanamaz, borg-
lanamaz, sahip oldugu varliklar1 yukarida ifade edi-
len faaliyetlerin olagan ifas1 disinda kullanamaz; (ii)
sahip oldugu varliklar iizerinde ii¢iincii kisiler lehine
hig bir ayni hak tesis edemez; (iii) varligy, kira s6zleg-
mesinden kaynaklanan tiim yiikiimliiliiklerini yerine
getiren kaynak kurulus disinda bagka bir kisiye devre-
demezler.

Tiirkiye'de Sukuk’un Potansiyel Uygulama Alanlan

» Sukuk, Hazine (Devlet) bor¢lanmasi amaciyla kulla-
nilabilir.

» Genel olarak kamu kurumlari, alt yap1 ve yatirim
projelerinde Sukuk ihracina gidebilirler.

> Belediyeler, alt yap1 projeleri ve diger yatirim proje-
lerinde Sukuk ihracina bagvurabilirler.

> Toplu Konut Idaresi Bagkanhg: TOKI, proje bazin-
da Sukuk ihraci gerceklestirebilecegi gibi, sahip ol-
dugu gayrimenkul stoklarini dayanak varlik olarak
kullanip, uzun vadeli fon temininin araci olarak
Sukuk’u tercih edebilir.

> Tiirkiye'deki kurumsal sirketler, sahip olduklar1
varliklar: (her tiirlit menkul ve gayrimenkul malla-
r1 ve maddi olmayan haklar) dayanak varlik olarak
kullamip Sukuk ihraci gerceklestirebilirler.

> Aligveris merkezleri sahip olduklar: gayrimenkuller
iizerinden kira gelirine sahip olduklar icin, s6z ko-
nusu gayrimenkuller iizerinden Sukuk ihraci ger-
ceklestirebilirler.

» Gayrimenkul Yatirim Ortakliklar1 Sukuk ihraci ger-
ceklestirebilirler.

> Real Estate Investment Companies may issue
Sukuk.

Why Would Companies in Turkey Issue Sukuk?

» Provision of alow-cost financing may be aimed
by converting the assets in the companies’ bal-
ance sheet to fund.

» Access to abroad investor mass may be aimed by
producing a product which is in compliance with
Islamic law rules.

» All transfer transactions between ALC and Origi-
nator are free from any taxes.

» The Originator which provides the fund by way
of Sukuk does not pay any taxes for the fund in-
flow. (Sukuk instruments are taxed in terms of
investors the same with other bills of exchange
and bonds.)

Sukuk is one of the important financial instruments in
accordance with interest-free banking principles which
were developed for the purpose of increasing finance in
international capital markets. Private corporations, pub-
lic institutions and financial institutions use the issuance
of Sukuk as an investment instrument. In Turkey, Sukuk is
nowadays recognized as an alternative investment instru-
ment for medium and long-term savings.

Despite the fact that different kinds of Sukuk have been
presented to the market in the course time, most of the
Sukuk certificates issued to date are Icara Sukuk. The
capability of trading in secondary markets has increased
the functionality of Sukuk as an alternative investment in-
strument. In Turkey, even if other types of Sukuk attract
less attention than Icara Sukuk, they have recently started
to have an important role for investors in developing mar-
kets to participate in certain projects such as airports,
bridges, and barrages (public procurement projects).

Tiirkiye'de Sirketler Neden Sukuk Cikarir?

> Sirketlerin bilancolarinda yer alan varliklarin
kaynaga doniistiiriilerek diisiik maliyetli finans-
man saglanmasi amaclanabilir.

> Islami hukuk kurallarina uygun bir iiriin cikarili-
rak genis bir yatirimei kitlesine ulagmak amacla-
nabilir.

> VKS ve Kaynak Kurulus arasindaki tiim devir ig-
lemleri vergiden muaftir.

» Sukuk vasitasiyla fon temin eden kaynak kurulus
bu islem sonucu sagladig fon girisi icin herhangi
bir vergi 6demez. (Yatirimcilar acisindan Sukuk
kiymetleri diger tahvil-bonolar gibi vergilendiri-
lir.)

Sukuk, uluslararas1 sermaye piyasalarinda finansmani
arttirmak icin gelistirilen faizsiz bankacilik ilkelerine uy-
gun énemli finansal araclardan birisidir. Ozel sirketler,
kamu kurumlar ve finansal kurumlar uluslararasi Su-
kuk cikarmayi bir yatirim araci olarak kullanmaktadirlar.
Tiirkiye’de Sukuk bugiin orta ve uzun vadeli tasarruflar
icin alternatif bir yatirim araci olarak gecerliligini kabul
ettirmis durumdadr.

Gecen zaman icerisinde farkl yapida Sukuk’lar piyasa
sunulmus olmakla birlikte, su ana kadar ihra¢ edilmis
Sukuk’larin bityiik kism Icara Sukuk niteligindedir. Su-
kuk’larin ikincil piyasada da alinip satilabilmesi, Sukuk’u
alternatif yatirim araci olarak daha da islevselligini daha
da arttirmigtir. Tiirkiye'de, Icara Sukuk’a nispeten daha
az ilgi goriiyor olsalar da diger Sukuk cesitleri de yakin za-
manda gelismekte olan piyasalardaki yatirimeilar i¢in ha-
vaalani, koprii, baraj gibi belli bagh projelere (kamu ihale
projeleri) katilimlar1 noktasinda etkin bir rol oynamaya
baglamigtir.

ARTICLETTER I WINTER 2014

GSII15




