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'IMPLIED WARRANTIES

Zamni Garantiler

URISDICTIONS ALL ACROSS THE WORLD HAVE DIFFERENT AL SATIM SOZLESMELERINDE YER ALAN GARANTILER
sapproaches to warranties in the contract for the konusunda diinyadaki her yargi sisteminin fark-
sale of tangible goods. This article aims to describe I1 yaklagimi bulunmaktadir. Bu makalede, Ingiliz
. and analyze the difference between the English law hukuk sistemi ile Viyana Konvansiyonu da olarak
approach to warranties and that of United Nations Con- | bilinen, Uluslararasi Mal Satim Sézlesmelerine Iligkin
e ——— vention on Contracts for the International Sale of Goods | Birlesmis Milletler Antlagsmasinin (“CISG”) garantilere
(“CISG”), also known as the Vienna Convention. More | yonelik yaklasimlarindaki farkh noktalara deginilecektir.
specifically, the topic of discussion in this article is that of | Esas olarak bu makalenin inceleme konusu, satim sozles-
implied warranties in the contract for the sale of goods. melerinde yer alan zimni garantilerdir.
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The liability of the seller under these implied warran-
ties cannot be excluded by the incorporation of an exclu-
sion clause. This was highlighted in the Mercini Lady case
where the clause read “There are no guarantees, warran-
ties or representations, express or implied, [of ] merchant-
ability, fitness or suitability of the oil for any particular
purpose or otherwise which extend beyond the descrip-
tion of the oil set forth in this agreement”.

The main principle behind the implied warranties to be
discussed below is to protect and ensure that the con-
sumer is able to purchase a product that meets a minimal
standard of consumer expectation.

COMMON LAW APPROACH

In Common law jurisdictions, the Seller is deemed to
have made certain assurances, which are classified as im-
plied warranties, to the Buyer in a contract for the sale
of goods. English Law has incorporated implied terms
in their contracts for centuries and a case from 1781,
Schoolbred v Nutt, Lord Mansfield ruled that ‘it is an im-
plied warranty that a ship is seaworthy’. The law on im-
plied warranties has moved on and developed further in

Sozlesmeye “sorumsuzluk kayd1” eklenmesi ile saticinin

zimni garantilerden kaynaklanan sorumluluklar kaldi-
rilmis olmaz. Bu husus Mercini Lady davasinda su sekil-
de vurgulanmigtir: “Bu anlagsmada; petroliin niteliklerine
iligkin 6ngdriilenin 6tesinde herhangi sarih veya zimni
olarak ticarete veya miinhasir bir amaca uygunluk garan-
tisi, teminat1 veya beyanm bulunmamaktadir.”

Asagida aciklanacak olan zimni garantilerin altinda yatan
esas etken, satin alinacak bir tiriiniin tiiketicinin en azin-
dan minimum beklentisini karsilar nitelikte oldugunu te-
min etmek ve tiiketiciyi korumaktir.

ANGLO SAKSON HUKUK SiSTEMINiN YAKLASIMI

Anglo Sakson hukuk sistemleri, mal satim s6zlegmeleri
kapsaminda saticinin, zimni garanti olarak nitelendiri-
len baz giivenceleri aliciya saglamis oldugunu varsay-
maktadir. ingiliz hukuku yiizyillardir sozlesmelere zimni
hiikiimler dahil etmis olup 1781 tarihli Schoolbred v Nutt
davasinda Lord Mansfield; “geminin denize acilabilirligi
bir zimni garantidir” hitkmiinii vermistir. Zimni garan-
tilere iligkin hukuk kurallar1 miiteakip yiizyillar boyun-
ca daha da gelismistir ve giiniimiizde Ingiliz hukuku,

the following centuries and we find that English law im-
poses a number of implied warranties on the seller when
contracting with a buyer for the sale of tangible goods. A
few of the key implied warranties derived from case law
are: warranty of merchantability, warranty of fitness for a
particular purpose and warranty of title. There are further
implied conditions that are derived from statute, namely
the Sale of Goods Act 1979, which are designed to protect
the buyer in sale of goods contracts. They are: sale by de-
scription (s. 13), satisfactory quality (s. 14/2), fitness for
the purpose of the buyer (s. 14/3) and an obligation that
the goods must correspond with their sample (s. 15) (if the
goods were sold by sample). Other terms can be implied
such as terms implied in fact (s. 62/2) and trade usage (s.
14/4). These are classified as implied contractual condi-
tions rather than implied warranties. However, for the
purposes of this article, the topic of discussion is implied
warranties and the three implied warranties for the sale of
tangible goods (mentioned above) will be examined more
closely below.

As mentioned above, implied warranties have played an
increasingly prominent role in the law governing the con-
tract for the sale of goods. One of the main reasons for this
is the move to increase the protection afforded to consum-
ers and purchasers of goods, especially when the buyer
is acting in the course of their business. Also, it is a move
that facilitates the ease of business transactions. This was
stated by LJ Bowen in The Moorcock. He stated that any
implied warranties must be based on the presumed inten-
tions of the parties.

An implied warranty may be read into a contract for rea-
sons of “business efficacy” and in order to maintain the
presumed intention of the parties. Perhaps this is one of
the main underlining reasons for the adaptation of im-
plied warranties, which is an inherently Common Law in-
vention, in many leading Civil Law jurisdictions that are
also ‘major players’ in international sale of goods (such as
Germany, France, China and Russia). There is little doubt
that these Civil Law countries are motivated to implement
these implied warranties in their jurisdictions for the sake
of efficiency in business transactions.

One of these implied warranties is that of the warranty
that the goods sold by the Seller to the Buyer are it for a
particular purpose’. What this means is that the Seller is
bound by the representations he makes about the product
to the Buyer. For example, if a particular washing machine
model is recommended to a customer as being able to
wash ten kg of laundry and yet can only effectively wash
five kg of laundry, then the implied warranty provided by
the Seller, which the Buyer relied on, has been breached.
Even though the washing machine is still functioning as

mallarin satimina iligkin olarak alici ile s6zlesme yap-
makta olan saticiya birtakim zimni garanti sorumluluk-
lar yiiklemektedir. Ticarete uygunluk garantisi, belirli
bir amaca uygunluk garantisi ve miilkiyetin saticiya ait
olduguna dair garanti ictihatlarla yerlesmis temel zimni
garantilere 6rnek olarak verilebilir. Ayrica kanundan kay-
naklanan (1979 tarihli Mal Satim Kanunu) ve mal satim
sozlesmelerinde aliciy1 koruma amacini tagiyan “zimni”
nitelikte bir¢ok hukuki kavram bulunmaktadir. Bunlar;
betimleme sonucu satig (bdliim 13), yeterli kalite (boliim
14/2), alicinin 6zel amacina uygunluk (boliim 14/3) ve
mallarin numune ile uyumlu olma zorunlulugudur (bo-
liim 15) (eger mallar, numuneler gosterilerek satilmig ise).
Bagka hukuki kavramlar da uygulamada (boliim 62/2) ve
ticari hayatta (b6liim 14/4) var olanlar gibi zimni olarak
ifade edilebilir. Bunlar zimni garanti olarak degil, s6zles-
menin zimni kosullar olarak siniflandirilmaktadir. Ancak
bu makalenin konusu, yukarida ifade edilen amag dogrul-
tusunda, zimni garantiler olup bu dogrultuda mal satim
sozlesmelerinde yer alabilecek {i¢ zimni garanti, asagida
daha detayl olarak incelenecektir.

Yukarida da bahsedildigi lizere zimni garantiler, mal sa-
tim sozlesmelerine uygulanan hukukta onemi giderek
artan bir rol oynamaktadir. Bu artisin esas sebeplerinden
birisi, tiiketicilere ve 6zellikle ticari islemlerde aliciya sag-
lanan korumay1 artirmaktir. S6z konusu artis ayni zaman-
da ticari iglemlerin kolaylagsmasina imkan tanimaktadir.
Bu durum, Moorcock davasinda LJ Bowen tarafindan da
belirtilmis ve kendisi; tiim zimni garantilerin taraflarin
varsayllan iradelerine dayandirilmasi gerektigini ifade et-
mistir.

Taraflarin varsayilan niyetlerini korumak ve ticaretin et-
kinligini artirmak amaciyla zimni garantilerin sézlesme-
lerde varlig1 kabul edilebilir. Belki de bu durum, aslinda
bir Anglo Sakson hukuk sistemi kavrami olan zimni ga-
rantilerin, uluslararasi ticarette etkin rol oynayan pek cok
Kita Avrupasi hukuk sisteminde de (Almanya, Fransa, Cin
ve Rusya gibi) kabul edilmesinin sebebidir. S6z konusu
iilkelerin kendi sistemlerinde zimni garanti kurumunu
kabul etmelerindeki sebebin ticari etkinligi artirmak ol-
duguna neredeyse hi¢ kugsku bulunmamaktadr.

Zimni garantilerden biri, satic1 tarafindan aliciya sagla-
nan; mallarin “6zel kullanim amacina uygun” olduguna
yonelik glivencedir. Bu giivencede saticy, iirtin hakkinda
aliciya verdigi beyanlar ile baghidir. Ornegin, eger belirli
bir camagir makinesi modeli on kg camasir yikama vaa-
diyle miisteriye Oneriliyor ancak bes kg’lik camasir yiki-
yor ise, satici tarafindan saglanan ve alicinin giivendigi
zimni garanti ihlal edilmistir. Burada camagir makine-
si hala camagir makinesi olarak isler durumda olmasina
ragmen on kg’lik camagir yitkama amacina uymadigindan
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a washing machine, it is still considered to be a breach of
the implied warranty of the washing machine being fit for
the purpose of washing ten kg of laundry. In relation to
goods being “fit for a particular purpose’, three main re-
quirements apply. First, if the Seller is not made aware of
the particular purpose for which the goods are needed, the
doctrine will not be applied. The only exception to this is
where the goods have only one purpose, in which case the
Buyer makes the particular purpose known to the seller by
asking for the goods by their ordinary description, as was
the case in Frost v Aylesbury Dairy C. Secondly, there must
be areliance on the Seller’s skill or judgment in making the
purchase of the goods. Third, the condition will be implied
of the Seller dealt in goods of the same kind before he sold
the goods to the Buyer (Ashington Piggeries Ltd v Christo-
pher Hill Ltd)

Another of the implied warranties is that of the warranty
that the goods being sold by the Seller to the Buyer are ofa
‘merchantable quality’. This is inherently linked with the
previously mentioned warranty that the goods sold are fit
for a particular purpose’. Like “fitness for a particular pur-
pose’ this is also a protection given to the consumer from
the misrepresentation of the Seller. The reason for this is
that in order for a particular product to be merchantable it
also needs to be fit for the purpose it is being sold. Howev-
er, the legislature and the courts have given the doctrine of
merchantability the meaning that the goods sold need to
be of a ‘satisfactory quality’. This shift in the interpretation
of good being ‘merchantable’ to goods being of a ‘satisfac-
tory quality’ was seen as a ‘taming’ of the Sale of Goods Act
1979 and was introduced by the Sale and Supply of Goods
Act (“SSGA”) 1994. Thus, one can make the argument that
there has been a demise of the ‘merchantability’ doctrine
in favor of the ‘satisfactory quality’ standard. The courts
used 2 tests to determine whether a product is of ‘satisfac-
tory quality’ within the meaning of the SSGA 1994. The
first test is that of acceptability, which was determined in
Grant v Australina Knitting Mills. It was clearly stated by
Dixon J that acceptability is established where the Buyer
is fully aware of at the facts (knowing the existence of hid-
den defects and not being limited by the apparent condi-
tion of the goods) would still purchase the goods without
reducing the purchase price. If that standard is met, then
the goods are deemed to be acceptable. The second test
is the usability test, which has become more dominant,
established in the Henry Kendall & Sons Ltd v Wiiliam
Lillico & Sons Ltd case. In this case it was ruled that the
merchantability of the goods was determined in accord-
ance as to whether it was of ‘use for any purpose for which
goods which complied with the description under which
these goods were sold would normally be used.” In relation
to goods bought for business purposes, it seems that the
“usability test” has tended to apply.

dolay1r zimni garanti ihlal edilmigtir. Mallarin “6zel bir
amaca uygun olmasi” i¢in gereken iic sart vardir. Tlk ola-
rak; satici, mallarin hizmet edecegi 6zel amacin farkinda
degil ise bu kurum uygulanmayacaktir. Bu konuda tek is-
tisna, mallarin sadece bir kullanim amaci oldugu durum-
lardir. Frost v Aylesbury Dairy C davasinda belirtildigi gibi
mallarin yalnizca tek fonksiyonunun oldugu ve alicinin
s6z konusu mali mutat haliyle talep ederek ayn1 zamanda
6zel amaca uygunluk talebini de saticiya ilettigi durumlar
istisnai niteliktedir. Tkinci sart; mallarin satin alinmasinda
saticinin yetenegine ve kanaatine giivenilmesidir. I"J(;iincii
sart ise, mal satilmadan 6nce alicida, ayni nitelikteki mal-
larin satisini gerceklestirmis bir satic1 algisinin olugmasi-
dir (Ashington Piggeries Ltd v Christopher Hill Ltd).

Zimni garantilerden bir digeri de aliciya satilan mallarin
“ticarete uygunlugudur”. Bu garanti aslinda daha 6nce
bahsedilen, mallarin “6zel kullanim amacina uygun” olma
garantisi ile dogal olarak baglantihdir. “Ozel kullanim
amacina uygun” olma durumunda oldugu gibi burada da
amag tiiketiciyi saticinmin yamltici beyanlarindan koru-
maktir. Clinkii belirli bir iiriiniin ticarete uygun olmasi
icin ayni zamanda satilma amacina uygun olmasi gerek-
mektedir. Ancak yasa koyucu ve mahkemeler, ticarete
uygunluk kurumuna, satilan iiriinlerin “yeterli kalitede”
olmas: anlamim yiiklemislerdir. Mallarin artik “ticarete
uygun” olarak degil “yeterli kalitede” olarak yorumlanma-
yabaslanmasi, 1979 tarihli Mallarin Satim S6zlesmesi'nin
yumusatilmasi olarak gériilmekte ve bu durum temelini
1994 tarihli Mallarin Satimi ve Tedariki S6zlesmesi'nden
(““SSGA”) almaktadir. Boylece “ticarete uygunluk” pren-
sibinin yerini “yeterli kalite” standardina biraktig1 séyle-
nebilir. Mahkeme, mallarin 1994 tarihli SSGA uyarinca
“yeterli kalitede” olup olmadigini belirlemek icin iki de-
gerlendirme yapmaktadir. Birinci degerlendirme, Grant v
Australina Knitting Mills davasinda belirlenen “kabul edi-
lebilirlik” kavrami acisindan yapilmaktadir. Acikca Dixon
J tarafindan belirtildigi {izere, kabul edilebilirlik hali, ali-
cinin her seyden haberdar olarak (gizli ayiplarin varligini
bilmesi ve mallarin halihazir durumlari ile sinirli kalma-
mas1) maly, satig fiyatini diistirmeden satin almasi halinde
giindeme gelmektedir. Bu kogullarin gerceklesmesi duru-
munda mallarin kabul edilebilir oldugu addedilir. Ikinci
degerlendirme ise daha baskin hale gelen, Henry Kendall
& Sons Ltd v Wiiliam Lillico & Sons Ltd davasi ile ortaya
cikmig “kullanmilabilirlik” kavrami acgisindan yapilmakta-
dir. Bu durumda mallarin ticarete uygun olup olmadigi-
nin, “nitelikleri belirtilerek satilan bir malin s6z konusu
niteliklere uygun olmasi ve bu kapsamdaki olagan kulla-
nim amacina uygun olarak kullanilabilmesi” acisindan
degerlendirilecegi hiikmedilmistir. Ticari amacla satin
alinan mallarailigkin olarak da “kullanilabilirlik degerlen-
dirmesinin” yapilmasi yoniinde bir egilim s6z konusudur.

A further implied warranty is a warranty of title. This im-
plies that the Seller of the goods has the right to sell them.
The Seller is deemed to have the right to sell the goods in
that the Buyer is relying on the Seller not having stolen
the goods, infringed any patent or already sold them to
another Buyer. The rationale behind this doctrine is to
ensure that the Buyer does not pay for the goods twice in
case it the goods are confiscated by the rightful owner, but
only if the seller can be found and makes restitution. This
also applies to cases where the Seller had no right or title
to sell the goods as was the case in Rowland v Divall where
the Seller purported to sell goods which, unknown to the
Seller, were stolen when they were sold to him.

The CISG approach to implied warranties is somewhat
similar, though there are some noticeable differences. Ar-
ticle 35/2 of the Convention states the four implied war-
ranties. The first one under Article 35/2/a is very similar
to the utility test for merchantability in English Law. That
particular subsection of the Article provides that the goods
sold will not conform with the contract unless they are
fit for the purposes for which goods of the same descrip-
tion would be used’. Part (b) of the same Article and sub-
section states that the goods sold won’t conform with the
contract unless they are fit for any particular purpose ex-
pressly or impliedly made known to the seller at the time

Bir diger zimni garanti ise “miilkiyetin saticiya ait oldugu-
na iligkin” verilen garantidir. Diger bir deyisle bu garanti,
saticinin mali satma hakkina sahip oldugunu ifade etmek-
tedir. Alicy, saticinin calinmis mala sahip olmadigina, her-
hangi bir patent hakkini ihlal etmedigine veya s6z konusu
mal1 bagka bir aliciya satmadifina giivenerek saticinin
mali satma hakk: oldugunu diisiinmektedir. Bu prensi-
bin mantig, saticinin tespit edildigi ve aliciy1 tazmin etti-
gi durumlar haric, gercek hak sahibinin mala el koydugu
durumda, alicimin mallar icin iki kez 6deme yapmasinin
oniine gecmektir. Bu prensip ayrica, Rowland v Divall da-
vasinda da goriildiigii lizere, saticinin kendisi de ¢alinmig
mallar1 satin almig oldugu ve bu durum kendisi tarafindan
bilinmedigi halde s6z konusu saticinin mallar1 satmaya
calistig1 durumlarda da uygulanmaktadir.

Baz1 gozle goriiliir farkliliklar olmasina ragmen CISG’de
zimni garantiler konusunda benzer bir yaklasim sz ko-
nusudur. CISG’nin 35/2 maddesinde dort cesit zimni ga-
rantiye yer verilmektedir. CISG madde 35/2’deki ilk zimni
garanti, Ingiliz hukuk sistemindeki ticarete uygunlugun
belirlenmesi icin tatbik edilen “kullamlabilirlik deger-
lendirmesi” ile benzerdir. Maddenin ilgili fikrasina gore,
satima konu mallar, aym tiirden mallarin tahsis edildigi
kullanim amacina uygun olmadigi siirece, sdzlesmeye uy-
gun kabul edilmemektedir. Ayn1 maddenin (b) bendine
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of the conclusion of the contract. It goes on to apply the
same exemption highlighted above under the English war-
ranty of ‘fit for a particular purpose’ to state that the Buyer
needs to rely on the Seller skill in order for this particular
section of the Article to apply. Article 35/2/c states that the
goods will not conform with the contract unless they pos-
sess the qualities of goods which the Seller has hold out to
the Buyer as a sample or model (in cases of sales based on a
sample). This is not seen as an implied warranty under the
English system but it is treated as an implied term of the
contract. Article 35/2/d deals specifically with packaging
of the goods and adequate preservation and protection of
the goods, which is not covered in the English system.

Some examples have shown that there is some interna-
tional uniformity in the application of these implied war-
ranties. A significant precedent was set in an arbitral tri-
bunal in Stockholm that an ‘express warranty’ concerning
the quality of new machinery did not derogate from Arti-
cle 35/2 and the implied warranties contained under that
Article of the CISG. A similar approach was taken by a US
District Court in a case concerning a contract for the sale
of a furnace. The Court rejected the Canadian Seller’s ar-
gument that the ‘repair or replace’ clause in the contract
should be interpreted as a disclaimer of any express or
implied warrant for the conformity of the goods with the
contract.

The implied obligations set forth in Article 35/2 apply
‘except where the parties have agreed otherwise’. A seller
who, by virtue of its standard terms, ‘claims no responsi-
bility that the goods are fir for ordinary purposes or any
particular purpose’ purports to disclaim the implied fit-
ness for purpose warranties under Article 35/2/a and
35/2/b. Whether such a disclaimer of the implied warran-
ties will be given effect depends on the letter and the spirit
of the applicable validity rule. For example, it has been ar-
gued that such a liability disclaimer might be more likely
to survive judicial censorship if judged by the American
Uniform Commercial Code. The corresponding German
statutory rules, however, are clearly applicable within the
CISG context. The same is true of the Scandinavian ‘rea-
sonableness test’ as well as similar standards applicable in
other European States, such as the new Dutch Civil Code.

gore, sdzlesmenin kurulmasi esnasinda acgik¢a veya zim-
nen saticiya bildirilen her tiirlii 6zel kullanim amaclarina
uygunlugun saglanmadig) durumlarda mallar sézlesmeye
uygun degildir. S6z konusu fikranin uygulanmasinda, in-
giliz hukuk sisteminde alic1 tarafindan saticinin yetenek-
lerine giivenilmis olmasin ifade eden “kullanim amacina
uygunluk” garantisi altinda belirtilen ve yukarida ifade
edilen muafiyetler burada da uygulanacaktir. CISG mad-
de 35/2/c’ye gore, saticinin aliciya numune veya model
olarak sundugu (malin numune gosterilerek satildig
durumlarda) mallarin kalitesine sahip degil ise mallar,
sozlesmeye uygun olarak degerlendirilmeyecektir. Bu
durum, Ingiliz sisteminde zimni garanti olarak goriilme-
se de, sozlesmenin zimni gart1 olarak kabul edilmektedir.
CISG madde 35/2/d ise; ingiliz sisteminde yer almayan,
mallarin paketlenmesi ile yeterli 6l¢ciide korunmasina ilis-
kin diizenleme getirmektedir.

Baz1 6rnekler, zimni garantilerin uygulanmasi konusun-
da uluslararas1 yeknesakligin oldugunu gostermektedir.
Stockholm’de gerceklestirilen bir tahkim yargilamasinda
bu yénde emsal bir karar verilmis olup bu kararda, yeni
bir makinenin kalitesine iliskin verilen a¢ik bir garantiye,
CISG madde 35/2 uyarinca 6ngoriilen zimni garantile-
rin varligindan dolay1 halel gelmeyecegi belirtilmektedir.
Benzer yaklasim, Amerikan Bolge Mahkemesi tarafindan
firin satimina iligkin bir davada verilen kararda da goriil-
mektedir. S6z konusu kararda, Kanadali bir satici tarafin-
dan ileri siiriilen; sézlesmedeki “onarim ve degistirme”
hitkmiiniin, mallarin s6zlesmeye uygun olmasina yonelik
zimni ve acik garantileri bertaraf ettigi seklindeki iddia,
mahkeme tarafindan reddedilmistir.

CISG madde 35/2’de yer alan zimni yiikiimliiliikler, ta-
raflarin aksini kararlagtirmadiklar: hallerde uygulanabil-
mektedir. Sozlesmede yer alan genel hiikiimlere istina-
den “mallarin mutat ya da 6zel bir amaca uygun olmasina
iligkin herhangi bir sorumluluk kabul etmedigini” beyan
eden satici, CISG madde 35/2/a ve 35/2/b cercevesinde
mallarin bir amaca uygun olduguna iligkin zimni garan-
tiden sorumlu olmamay1 hedeflemektedir. Boyle bir so-
rumsuzluk kaydinin gecerli olup olmayacagi, mevcut ge-
cerlilik kuralinin lafzina ve amacina baghdir. Mesela boyle
bir kayit, Amerikan Birlesik Ticaret Kanunu cercevesinde
degerlendirildiginde gecerli kabul edilme olasilig1 daha
yiiksektir. Ancak, bu nitelikteki Alman hukuk kurallari,
CISG cercevesinde acik bir sekilde uygulama alanina sa-
hiptir. Aymi durum, Iskandinav hukuk rejimlerinde gorii-
len “makuliyet degerlendirmesi” ve Hollanda Medeni Ka-
nunu gibi diger Avrupa devletlerinde mevcut olan benzeri
hukuk kurallar: icin de gecerlidir.

Inbrowsing through the case law applying the CISG, a Eu-
ropean observer trained in the civil law tradition is bound
to focus his attention on the requirement of conformity
of the goods delivered by the Seller. The French solution
concerning the passing of property when a contract of sale
is concluded. Therefore, the general rule is that as soon as
the parties agree on the goods to be transferred and the
price to be paid, the property passes to the buyer, as long as
the goods are identified and cannot be mixed with similar
goods. For example, Italian lawyers have drawn the con-
clusion that once the goods have been selected and sepa-
rated from the larger group which they belong, the prop-
erty passes to the Buyer and from that moment, the only
conceivable obligation for the Seller is to deliver those
goods, however defective they may be. Italian authors of-
ten insist that it is hard to justify an obligation for the Sell-
er to perform a second delivery with conforming goods.
In addition, some authors ask how many times should the
seller correct his delivery to bring the result up to the ex-
pectations of the Buyer.

Looking at the case law reported on the CISG, one of the
striking features is how often the judges of various juris-
dictions of European tradition have been willing to declare
the autonomous nature of the obligation of conformity set
out in Article 35 of the CISG. One example of this state-
ment is the CLOUT Case No. 219 in Switzerland concern-
ing an Italian party.

From a brief study of some of the cases concerning the
CISG, one can clearly see that everyone is interested in
uniformity in the application of the Convention. The goal
of the CISG itself is to reach a higher level of coherence
between the laws of different States. However, there are
bound to be single divergences between decisions deliv-
ered by judges belonging to various legal cultures. One is
inclined to think these divergences are not so worrying as
long as they do not result in trends firmly established in
one country rather than another. This would bring with it
dangers of ‘forum shopping’, which is not in the interest of
a system that is designed to promote harmonization.

There are many similarities between the application of
implied warranties between the English and the CISG sys-
tems. The English system contains implied warranties of
merchantability, fitness for a particular purpose and good
title. The CISG contains similar implied warranties, but
also requires that the goods match up to those held out to
the buyer as a sample or model and that the goods must be
contained or packaged in the manner usual for such goods
or, where there is no such manner, in a way adequate to
preserve and protect them.

CISG’nin uygulandig: ictihatlara goéz atildiginda, kita
Avrupasi hukuk sisteminde egitim gérmiig bir Avrupals,
satic1 tarafindan teslimi gerceklestirilen mallarin s6z-
lesmeye uygun olmasi gerekliligine odaklanmak duru-
mundadir. Fransizlarin yaklagimi; bir satis s6zlegmesi
tamamlandiginda malin teslimine odaklanma yoniin-
dedir. Bu yiizden genel kural uyarinca; taraflar teslim
edilecek mallar ve 6denecek fiyat {izerinde anlagtiklar:
anda, mallarin belirlenmis olmasi ve benzeri mallar ile
karigma ihtimali olmamasi sartiyla, mallarin miilkiyet
aliciya gecer. Ornegin, italyan hukukculara gore mallar
bir kere secildikten ve bulunduklar: biiyiik grubun i¢in-
den ayrildiktan sonra miilkiyet aliciya gecmekte olup bu
andan itibaren saticinin tek olagan yilikiimliiliigii, mal-
lar1, ayiph olsalar bile, teslim etmektir. Italyan yazarlar
siklikla, saticinin uygun nitelikte olan mallar teslim ede-
rek ikinci kere teslimati gerceklestirme yiikiimliiliigtinii
makul gérmenin miimkiin olamayacagi konusunda israr
etmektedirler. Buna ek olarak bazi yazarlar, alicinin bek-
lentilerini kargilamak i¢in saticinin kac kez teslimati tek-
rarlamasi gerektigini sorgulamaktadirlar.

CISG hakkinda verilen ictihatlara bakildiginda goze
carpan husus, Avrupa yarg: sistemlerindeki hakimlerin
CISG madde 35°de yer alan “uygunluk yiikiimliiliigiiniin”
ozerk yapisim siklikla vurgulama istekleridir. Bu duruma
ornek olarak, taraflarindan biri italyan olan 219 numara-
11 CLOUT davasi (isvigre) verilebilir.

CISG ile iligkili baz1 davalar kisaca incelendiginde,
CISG’nin yeknesak olarak uygulanmasinda herkesin ala-
kadar oldugu goriilebilmektedir. CISG’nin amaci, farkh
devletlerin hukuk diizenleri arasindaki uyumu daha yiik-
sek seviyelere ¢ikarmaktir. Farkli hukuk sistemlerindeki
hakimler tarafindan verilen kararlarda bazi farkliliklarin
olmas1 kacimilmazdir. Fakat bu farkhliklar, bir {ilkede
koklesmis bir uygulamaya sebep olmadiklari siirece kay-
g1 verici olarak nitelendirilmeyebilir. Ancak bu durum,
yeknesakligi saglama amacini giiden bir sistemin aleyhi-
ne olabilecek “yargi yeri tercih etme” tehlikesini de bera-
berinde getirebilir.

ingiliz hukuku ile CISG sisteminde, zimni garantile-
rin uygulanmasina iligkin bircok benzerlik bulunmak-
tadir. Ingiliz hukukunda zimni garanti olarak ticarete
uygunluk, 6zel amaca uygunluk ve miilkiyetin saticiya
ait olduguna iligkin garantiler yer almaktadir. CISG da
benzer zimni garantileri icermektedir. Ancak, CISG ayni
zamanda numune olarak aliciya gosterilen mallar ile sa-
ticiya teslim edilen mallarin ayni nitelikte olmasim ve
ayni nitelikteki mallar icin mutat paketleme isleminin
yapilmasiny; bdyle bir mutat islem yok ise, mallarin ye-
terli 6lciide korunmasim saglayacak bicimde teslimini
ongormektedir.
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