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COLLUSION IN SUBCONTRACTING

RELATIONSHIPS

Asil i§yeren— Alt i§veren

Iliskisinde Muvazaa

INTRODUCTION

S A RESULT OF THE RAPID CHANGES THAT TOOK PLACE BOTH
in the global and Turkish economy due to the tech-
nological developments and constantly escalating
concept of competition, the need for specialization

in specific sectors and service areas and the issue of re-
ducing the production costs for manufacturers has risen
especially over the course of last 40 years. One major cost
among the aforesaid is definitely the costs of labour. In
today’s economy in which the specialization, technology
and the costs have become most prominent, the practice of
subcontracting by assigning of some certain works to the
subcontractors to be performed by the employees of the
subcontractors has become widespread due to the concern
of reducing the costs.

As a result of the complications faced in practice and es-
pecially the experiences gained during the judicial pro-
cesses, the practice of subcontracting of which the legal
history roots back till 1930s in Turkey, has changed over
the course of time and these changes has reflected in the
legislative regulations. Over the period after 1980’ it has
been observed that the rate of problems faced, has in-
creased considerably with the rapid increase in the prac-
tice of subcontracting and the solutions which are brought
by the doctrine and jurisdictional decisions have been
insufficient. The regulations stipulated under the Labour
Law No. 4857, dated 2003 (“the Labour Law”) and the Di-
rective on Subcontracting dated 2008 which aims to con-
cretize and elaborate these regulations stipulated under
the Labour Law has provided a significant development
in overcoming the problems faced in this field by address-
ing the issues with respect to the relationship between the
principal employer and the subcontractor. However, fol-
lowing these regulations, due to the complex structure of
the relationship between the principal employer and the
subcontractor and that each case includes specific, sui gen-
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ZELLIKLE SON 40 YILDA, GEREK DUNYA EKONOMISINDE GE-
rekse Tiirkiye ekonomisinde yaganan hizh ve tekno-
lojiye dayal1 degisim ve siirekli artan rekabet olgusu,
belirli sektérlerde ve hizmet alanlarinda uzmanlag-
ma ihtiyacim ve igverenler bakimindan {iretim maliyetle-
rinin diisiiriilmesi sorununu giindeme getirmistir. Isletme
maliyetlerinin 6nde gelenlerinden biri siiphesiz ki is giicii
maliyetleridir. Uzmanligin, teknolojinin ve maliyetlerin
6n plana cikti81 giiniimiiz ekonomisinde, is giicli maliyet-
lerinin diigiiriilmesi amacryla isletmelerde bazi iglerin alt
igsverenlere verilip, alt isveren iscilerince yerine getirilmesi
seklindeki uygulama yayginlagmistir.

Uygulamada yasanan aksakliklar ve 6zellikle yarg: siire-
cinde edinilen tecriibeler sonucunda, Tiirkiye'de yasal gec-
migi 1930’lara dayanan alt igverenlik uygulamas1 zaman
icerisinde degisikliklere ugramig ve bu durum yasal diizen-
lemelere yansimigtir. 1980’lerden sonraki dénemde, alt
igsverenlik uygulamasinin hizla artmasiyla yagsanan sorun-
larda ciddi artig gézlemlenmis, 6gretideki tartismalar ve
yargl kararlari ile bulunmaya calisilan ¢6ziim yollar: yeter-
siz kalmustir. 2003 yilinda ¢ikarilan 4857 sayih Is Kanunu
(“Is Kanunu”)’nda yer alan diizenlemeler ve 2008 yilinda
bu diizenlemelerin daha ayrintili ve somut hale getirilmesi
amacim tagtyan Alt Isverenlik Yonetmeligi, asil igveren ile
alt igveren arasindaki iligkiyi bircok agidan ele alarak, bu
alanda yaganan sikintilarin engellenmesi yolunda énemli
gelisme saglamistir. Ancak bu diizenlemelerden sonra da,
asiligveren - alt igveren iligkisine iligkin her olayin kendine
6zgii sorunlar barindirmasi ve kavramin karmagik yapisi
sebebiyle, uygulamadaki suistimaller degisik sekillerde
devam etmis ve bu durum bircok Yargitay kararina da ken-
dine 6zgii bir sekilde yansimistir.

Bu makalede, 6ncelikle Tiirk is hukuku uyarinca, yasal bir
alt igverenlik iliskisinde bulunmas1 gereken unsurlar ile
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eris problems, the misuse in the practice has continued in
various aspects and this situation has reflected in many de-
cisions of the Court of Appeals in a specific way.

This article primarily addresses the essential elementsin a
subcontracting relationship and the collusion in the rela-
tionship between the principal employer and the subcon-
tractor, one of the most important and crucial subject of
the practice of subcontracting.

1. SUBCONTRACTING RELATIONSHIP

The fundamental principle in labour law is that the em-
ployer manufactures in its own place of business with his
own employees. However, in some cases the Labour Law
has brought exception to this principle and provides for
the constitution of a subcontracting relationship.

The subcontracting relationship is defined in a controver-
sial and complicated way in the Labour Law. According to
that, the subcontracting relationship is the relationship
between;

¢ thesubcontractor who undertakes to carry out
work in auxiliary tasks related to the produc-
tion of goods and services or in a certain sec-
tion of the main activity due to operational
requirements and for reasons of techno-
logical expertise in the establishment of the
main employer and who engages employees
recruited for this purpose exclusively in the
establishment of the main employer (“the
subcontractor”)

¢ and the main employer from whom the subcon-
tractor undertakes the performance of the work
(“the principal employer”)

According to this definition which is also stated in the
Court of Appeals decisions, in order for a subcontracting
relationship to be mentioned, it is required that there are
two different employers existing, there is a work related
to the production of goods or services; the employees are
charged only for the task for which they are recruited and
that the parties do not engage in a collusive relationship.
Although there is no restriction for the auxiliary tasks
related to the production of goods and services in the es-
tablishment of the principal employer to be given to the
subcontractor, in order for a certain section of the main
activity to be assigned to a subcontractor, it is essential
that the task to be assigned is a task which requires techno-
logical expertise due to operational requirements. In other
words, subcontracting relationship can only be constitut-
ed with respect to the;

asil isveren ve alt isveren arasindaki iligkinin uygulamada-
ki en 6nemli ve kritik noktalarindan biri olan muvazaa ele
alinmaktadir.

1. ASIL iSVEREN - ALT iSVEREN iLiSKiSi

Is hukukunda temel kural, isverenin kendi isyerinde, kendi
iscileri ile {iretim yapmasidir. Ancak Is Kanunuw’nu bazi du-
rumlardabu kurala istisna getirmis ve alt isverenlik iligkisi
kurulabilmesine izin vermisgtir.

Is Kanunu’nda asil isveren - alt isveren iligkisi, anlagilmasi
zor ve tartigmalara yol acacak bir sekilde tanimlanmigtir.
Buna gore, asil isveren - alt isveren iliskisi;

*  Dbirigverenden, o igverenin isyerinde yliriittiigti
mal veya hizmet iiretimine iliskin yardime1
islerinde veya asil isinin bir boliimiinde islet-
menin ve isin geregi ile teknolojik nedenlerle
uzmanhk gerektiren islerde ig alan ve buigicin
gorevlendirdigi iscilerini sadece bu igyerinde al-
dig1iste caligtiran igveren (“alt isveren”) ile

* isialdigiisveren (“asil isveren”)

arasinda kurulan iligkidir.

Yargitay kararlarinda da yer alan bu tanimlamaya gore asil
igveren - alt igveren iligkisinin varligindan s6z edebilmek
icin, iki ayr1 isverenin olmasi, mal veya hizmet iiretimine
dair bir isin varlig), alinan iste gorevlendirilecek iscilerin
sadece bu iste calistirilmasi ve taraflarin muvazaali bir ilig-
kiicine girmemeleri gerekmektedir.

Asil igverenin isyerinde yliriittiigli mal veya hizmet iireti-
mine iligkin yardimer islerin alt isverene verilmesinde
bir stmirlama olmasa da, asil isin bir boliimiiniin verile-
bilmesi icin, verilecek isin isletmenin ve isin geregi, tek-
nolojik sebeplerle uzmanlik gerektirmesi sarttir. Diger bir
degisle, alt isverenlik iliskisi sadece;

e igyerinde yiiriitiilen asil ige iliskin yardimei isle-
reveya

*  igyerindeyiiriitiilen asil isin, isletme ve isin geregi
teknolojik sebeplerle uzmanhk gerektiren
béliimlerine

iligkin kurulabilir. Bahsi gecen iki durum diginda bir alt
igverenlik iligkisinin kurulmasi halinde, bu durum muva-
zaa olarak kabul edilerek, kurulan iliski kanun nezdinde
gecerli bir asil igveren - alt igveren iligkisi sayllmayacaktir.
Hangi hallerde gecerli bir asil igveren - alt igveren iligkisi-
nin kurulabilecegi asagida somutlagtirilmaya caligilmigtir.

« the auxiliary tasks related to the main activity con-
ducted in the workplace;

« certain sections of the main activity conducted in
the workplace that requires expertise with tech-
nological reasons due to operational requirements.

In case a subcontracting relationship is constituted except
the above mentioned two cases, this will be considered as
collusion and such relationship will not be acknowledged
as a valid subcontracting relationship in accordance with
the law. Below is aimed to provide and concretize as to in
which cases a subcontracting relationship could be consti-
tuted.

1.1. Auxiliary Tasks Related to Production of Goods and
Services:

The Labour Law does not stipulate as to what constitutes
auxiliary task related to the production of goods and ser-
vices. According to the preamble of the Labour Law, aux-
iliary tasks are the tasks carried out at the workplace such
as freight, stevedoring, cleaning, catering, refreshment and
food services, staff transportation, security and technical
maintenance, which are not directly included within the
organization of production.

1.1. Mal ve Hizmet Uretimine iligkin Yardimei isler:

Mal ve hizmet iiretimine iligkin asil ise yardimel igin ne
oldugu Is Kanunu'nda diizenlenmemistir. is Kanunu'nun
gerekcesine gore yardimoei igler; dogrudan iiretim organi-
zasyonu icerisinde yer almayan yiikleme, bosaltma, temiz-
lik, yemek hizmetleri, odacilik ve cay hizmetleri, personel
tasima, giivenlik ve teknik bakim gibi isyerinde yiiriitiilen
mal veya hizmet {iretimine iligkin iglerdir.

Alt i§verenlik Yonetmeligi'ne gore ise yardimel ig, isyerin-
de yiiriitiilen mal veya hizmet {iretimine iligkin olmakla
beraber dogrudan iiretim organizasyonu igerisinde yer al-
mayan, iiretimin zorunlu bir unsuru olmayan ancak asil ig
devam ettikce devam eden ve asil ise bagiml olan istir.

1.2. Asil isin Bir Boliimiinde, isletmenin ve isin Geregi ile
Teknolojik Nedenlerle Uzmanlik Gerektiren isler:

Is Kanunwnun 2. maddesinde, asil isin bir boliimiiniin alt
igsverene verilmesinde “igletmenin ve igin geregi” ile “tek-
nolojik nedenlerle uzmanlik gerektiren isler” élciitiiniin
bir arada bulunmasi sart1 diizenlenmisgtir.

Ornegin, bir dokuma fabrikasindaki boyama, dokuma veya
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Additionally, according to the Directive on Subcontract-
ing, the auxiliary tasks are the tasks which are related to
the production of goods and services but yet not directly
involved within the organization of production and are not
an essential component of the production and which carry
on dependently with the main task.

1.2. Tasks that Requires Expertise with Technological
Reasons due to Operational Requirements in Certain Sec-
tions of the Main Activity Conducted in the Workplace:

According the Article 2 of the Labour Law, in order for a
certain section of the task to be given to a subcontractor, it
is required that the conditions that; “the task shall be one
that requires expertise due to technological reasons” and
“operational requirements” shall exist together. For in-
stance, in a weaving factory, the tasks related to colouring,
weaving or clothing can be given to a subcontractor pro-
vided that such task requires expertise due to technologi-
cal reasons. This means the employer is unable to perform
the task with his own technology and the expertise of its
own staff and thus needs further expertise and technology
for the performance of such task.

In order to determine whether the task given to subcon-

konfeksiyon isinin alt igverene verilebilmesi, teknolojik
nedenlerle uzmanlik gerektiren bir is olmasi kosuluna bag-
11 olacaktir. Bu ise, asil isverenin, s6z konusu isleri, kendi
teknolojisi, kendi personelinin uzmanligl ile yerine getire-
memesi, farkli teknoloji ve uzmanliga gereksinim duymasi
anlamina gelmektedir.

Alt igverene verilen isin, igsletmenin ve isin geregi olarak
teknolojik nedenlerle uzmanlik gerektiren bir is olup ol-
madiginin tespitinde, alt isverenin hangi teknolojik 6zel-
likleri haiz makine, alet ya da ekipmana sahip oldugu ya da
calisan personelin hangi uzmanlk belgelerini haiz oldugu
gibi olgular da dikkate alinacaktir.

2. ASIL iSVEREN - ALT iSVEREN iLiSKiSININ MUVAZAALI
ISLEME DAYANMASI

Alt igveren iligkisi, kargilikl ve birbirine uygun irade acik-
lamalariyla olugan bir hukuki iglem oldugundan, gecerlilik
bakimindan genel olarak hukuki islemlerin gecerlilik ko-
sullarina tabidir. Bu cercevede alt isverenlige yonelik irade
aciklamalariin saghikh olmasi, konunun genel ahlaka ve
kamu diizenine aykirilik ile muvazaa tagimamasi ve imkan-
siz bulunmamas: gerekir. Taraflarin aralarinda anlagarak
gercekte yapmak istemedikleri bir hukuki islemi, {i¢iincii

L\
\

tractor is one that requires special expertise and technol-
ogy due to operational reasons, some facts will be taken
into consideration such as the type of the technological
specifications of the machine, tools or equipment that the
employer owns, or the type of certificates of expertise that
the staff owns.

2. SUBCONTRACTING RELATIONSHIP BASED ON A COL-
LUSIVE TRANSACTION (COLLUSION)

As the subcontracting relationship is a legal transaction
based on mutual agreements and declaration of will, in
terms of validity, it will be subject to the general validity
conditions for legal transactions. In this context, it is re-
quired that the declaration of wills with respect to the sub-
contracting are reliable and the subject matter does not
constitutes any collusion and impossibility or any contra-
diction with public morality and order. Where the parties
to alegal transaction which they do not have the intention
of carrying out actually, but seems to do with the purpose
of deceiving third parties is defined as Collusion. As also
stated in the Court of Appeals decisions, in case of collu-
sion, the intention of deceiving third parties exists and the
actual purpose in the agreement is concealed.

The Regulation on Subcontracting, defines collusion be-
tween the subcontractor and the principle employer as the
agreement which contains;

i. Assigning tasks which do not require exper-
tise in certain sections of the main activity relat-
ed to the production of goods or services carried
out at the workplace

ii. Establishing a subcontracting relationship
with the person who had been employed at
that workplace before,

iii. Subcontractor’s recruiting principle employer’s
employees and continue to employ these em-
ployees by restricting their rights,

iv. The transactions with purposes of concealing the
actual intentions of the parties such as avoiding
public obligations or restricting rights of employ-
ees arising from employment agreement, collec-
tive labour agreement or employment legislation.

It is also stipulated in Labour Law that, the rights of the
principle employer’s employees cannot be restricted by
recruitment of such employees by the subcontractor or
that a subcontracting relationship cannot be established
with the person who had been employed at that workplace
before. Otherwise, as it is explicitly set forth in the Labour
Law that, the relationship between the subcontractor and
the principle employer is based on a pretended transac-
tion and so constitutes collusion and the employees of the

kisileri aldatmak amaciyla yapiyormus gibi gdriinmelerine
muvazaa denir. Yargitay kararlarinda da belirtildigi izere,
muvazaada, taraflar arasinda ticiincii kisileri aldatma kast1
bulunmakta ve s6zlesmedeki gercek amac gizlenmektedir.

Alt Isverenlik Yonetmeligi, alt isveren ile asil isveren ara-
sindaki muvazaay1 su sekilde ifade etmistir:

i. i§yerinde ylriitillen mal veya hizmet tiretimine
iligkin asil igin bir béliimiinde uzmanhk gerek-
tirmeyen islerin alt isverene verilmesini,

ii. Daha 6nce oisyerinde calistirilan kimse ile
kurulan alt isverenlik iliskisini,

iii. Asiligverenigcilerinin alt isveren tarafindan ise
aliarak haklar: kisitlanmak suretiyle calisti-
rilmaya devam ettirilmesini,

iv. Kamusal yiikiimliilitklerden kacinmak veya isci-
lerin is s6zlesmesi, toplu is sézlesmesi yahut ca-
lisma mevzuatindan kaynaklanan haklarini kisit-
lamak ya da ortadan kaldirmak gibi taraflarin ger-
cek iradelerini gizlemeye yonelik islemleri ihtiva
eden sézlesmeyi ifade eder.

Is Kanununda da, asil igverenin iscilerinin alt isveren
tarafindan ise alinarak calistirilmaya devam ettirilmesi
suretiyle haklarmin kisitlanamayacag1 veya daha 6nce o
isyerinde calistirilan kimse ile alt igveren iligkisi kurulama-
yacagl hususu diizenlenmistir. Aksi halde asil igveren - alt
isveren iligkisinin muvazaali isleme dayandig kabul edile-
rek alt igverenin iscilerinin baglangictan itibaren asil igve-
renin iscisi sayilarak islem gorecegi Is Kanunu'nda acikca
belirtilmigtir.

Doktrinde ve Yargitay’in pek ¢ok kararinda, asil isverenin,
alt igveren igc¢ileri {izerinde yonetim hakkina dayanarak
emir ve talimat vermesi, alt igveren iligkisinin muvazaal
sayillmasini gerektiren hallerden biri olarak degerlendi-
rilmektedir. Zira, gecerli bir alt igverenlik iligkisinde, alt
igsvereniscilerinin kimler olacagy, tabi tutulacaklar: egitim-
ler, ise aliniglary, istihdamlar siiresince alacaklar1 emir ve
talimatlar, uygulanacak disiplin cezalari, isten ¢ikarma ve
sair konularda tek yetkili igcilerin gercek isvereni olan alt
isverendir. Asil isverenin bu konularda yetkisi olamaz. Asil
igveren, olsa olsa is giivenligi ve benzer konularda genel ni-
telikli talimatlar verebilir. Asil isverenin bunlar haricinde-
ki miidahale ve denetimi, alt isverenligin muvazaali oldugu
ve ig¢inin bagtan beri asil isverenin ig¢isi sayillmasi gerekti-
gi sonucunu doguracaktir.

Ancak, Yargitay'in agagida 6rnekleri yer alan bazi kararlar:
farklilik tasimaktadir:

e “Hizmet alim sdzlesmesinin konusu olan hizmet-
lerin tamami yardimel igler olup, davacinin te-
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subcontractor shall be considered as the employees of the
principle employer from the beginning.

In the doctrine and the several decisions of the Court of
Appeals, it is considered that the principle employer’s giv-
ing instructions and orders to the employees of the sub-
contractor based on the right to govern, does constitutes
collusion between the principle employer and the subcon-
tractor. Likewise, in a valid subcontracting relationship,
the only authorized person to decide as to who are to be
employees of subcontractor and the training they will be
subjected, their recruitment, the instructions and orders
they will take during the time of their employment, the dis-
ciplinary penalties that will be applied, dismissal etc., is the
subcontractor who is the actual employer of such employ-
ees. The principle employer cannot have any authority on
the mentioned subject matters. The principle employer can
only give general instructions related to the subjects such
as work safety and similar issues. Any intervention and su-
pervision of the principle employer other than these issues
will result in collusion and the employee shall be consid-
ered as the employee of the principle employer from the
beginning of the work.

However, some decisions of the Court of Appeals sampled
below constitute some divergence:

e “Allthe services subject to the Service Procure-
ment Agreement are auxiliary tasks and it has not
been detected that the claimant has been physi-
cally employed for the works outside the scope of
the agreement such as sick nursing despite being
a cleaning worker. That the respondent Ministry
has given auxiliary tasks to the subcontractor is
allowed in accordance with the Article 2/6-7 of
the Labour Law No. 4857, although it is provided
in administrative and technical conditions of con-
tracts that the subcontractor shall take the opin-
ion of approval from the administration, in choos-
ing and changing the employees; and that the
place of performance shall not be changed with-
out the knowledge of the subcontractor, acting in
accordance with the will of the administra-
tion while determining the durations of an-
nual leaves; such regulations should be con-
sidered normal due to the joint liability of the
principle employer against employee claims,
work safety and audit mandate of the princi-
ple employer. For this reason, above mentioned
provisions does not show that the practice of sub-
contracting collusive. According to the available
evident, there is valid and non-collusive subcon-
tracting relationship contract existing.” (Court of
Appeals, 9. HD. 2009/42282 E. 2010/6655 K.)

mizlik ig¢isi olmasina ragmen fiilen s6zlesmenin
kapsami disinda hastabakicilik, hemsirelik gibi
ash islerde calistirlldig1 iddia ve ispat edilmig
degildir. Davall Bakanhigin yardime iglerini alt
isverene vermesi 4857 sayili i§ Kanunun 2/6-7.
maddesi uyarinca miimkiindiir, idari ve teknik
sartnamelerde yiiklenicinin eleman secimin-
de ve degisikliginde idarenin uygun gorii-
siinii alacagi, gorev yerlerinin yiiklenicinin
bilgisi olmadan degistirilmemesi, yillik izin
kullanma siirelerinin belirlenmesi konusun-
da idarenin bilgisi ve istegi dogrultusunda
hareket edilmesi gibi diizenlemeler yer al-
makta ise de asil isverenin denetim yetkisi,
isyeri giivenligi ve iscilik alacaklarina kars:
miiteselsil sorumlulugu nedeniyle bu tiir
diizenlemelere yer vermesi olagan karsilan-
malidir. Bu nedenle sozii edilen hiikiimler alt
isverenlik sozlesmesinin muvazaaya dayandig-
n1 gostermez. Keza, alt isverenlerin degismesine
ragmen iscinin ara vermeden yine alt isverene
bagh olarak ¢alismis olmasi da alt igverenlik uy-
gulamasinin muvazaali oldugunu kabule yeterli
degildir. Mevcut olgulara gore gecerli ve muva-
zaaya dayanmayan bir asil isveren-alt isveren-
lik sozlesmesi bulunmaktadir.” (Yargitay 9. HD.
2009/42282 E. 2010/6655 K.)

“According to the content of the file, it is evident

that the defendant employer enters into con-
tracts with subcontractors in order to have 15
employees working in the field works, by making
of a tender every year. It is also evident that the
claimant has been employed at the same work
place of the defendant employer as a subcontrac-
tor employee although the subcontractors have
been changed. The witnesses of the claimant
assert that the subcontractor’s employees
have been employed under the instruction
and supervision of the defendant employer.
This assertion is not enough for determin-
ing whether the relationship between the
subcontractor and the principle employer
is based on collusion. In order to come to a
conclusion as to whether the subcontracting
relationship is collusive, it is required to ob-
tain records of Trade Registry, Social Secu-
rity Authority and Tax Rolls with respect to
the subcontractors who had been notified of
the lawsuit, and also to determine whether
the companies undertakes works by way of
tenders other than the defendant workplace,
and whether their commercial activities are
registered or not, an investigation must be
conducted within the workplace and the re-
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e “Dosyaicerigine gore, davali isverenin her y1l
yaptig1 ihale ile meydan iglerinde 15 isci caligtir-
mak {lizere alt tageronlarla s6zlesme imzaladig1
ve davacinin alt tageronlar degistigi halde, davali-
ya ait isyerinde alt taseron iscisi olarak calistiril-
dig1 anlagilmaktadir. Davaci tamiklari, tageron
iscilerinin daval isverenin talimat1 ve de-
netimi altinda cahstirildiklarim belirtmek-
tedir. Alt-asil igveren iliskisinin muvazaaya
dayandigimin tespiti icin bu beyan yeterli de-
gildir. Dava ihbar edilen alt isverenlerle ilgili
Ticaret ve SSK Sicil, Vergi Kayitlar: getirtil-
meli, sirketlerin davali isyeri disinda ihale
ile is alip almadiklari, ticari faaliyetlerinin
kayit iizerinde kalip kalmadiklar1 belirlen-
meli, isyerinde kesif yapilmali, isyeri kayit-
lar1 ve daval ile ihbar edilen sirketler ara-
sindaki sézlesme 4857 sayili is Kanunu'nun
2/6- son maddesi kapsaminda incelenmeli,
bilirkisilerden bu konular:1 aciklayan ve de-
netime elverisli olan raporlar alinmal ve so-
nucuna gore karar verilmelidir. Eksik incele-
me ve sadece tanik beyani ile yetinilerek sonuca
gidilmesi hatalidir.” (Yargitay 9. HD. 2006/15573
E. 2006/19347K.)

Yargitay'in bu yondeki kararlar1 dikkate alindiginda,
igyerine iligkin is saghg1 ve giivenligi 6nlemlerinin
alinmasindaki sorumlulugu sebebiyle asil isverence,
alt igveren iscilerine verilen talimatlarin muvazaa
olarak kabul edilmemesi gerekmektedir. Keza, alt is-
verence yapilan isin, asil isverence yapilan is ile olan
teknik anlamdaki bagimhlig: sebebiyle isin yoneti-
minde biitiinliik gerektiginden, iiretim siireci boyun-
caasiligverenin kendi ig¢ilerine verdigi gibi alt isveren
igcilerine de talimatlar vermesi veya igyerinin genel
diizenini ilgilendiren disiplin kurallarim tiim iscilere
uygulamak zorunda olmas1 muvazaa olarak degerlen-
dirilmemelidir.

Yargitay'in konuyla ilgili farklilik arz eden kararlari dikka-
te alindiginda, asil igverenin, alt igveren iscilerine talimat
vermesinin ve onlar1 denetlemesinin tek bagina, alt igve-
renlik iligkisinin muvazaali oldugu sonucunu dogurmaya-
cagl kabul edilmelidir. Mevcut iligki tiimiiyle incelenmeli
ve muvazaa olusturan bagka hususlarin bulunup bulunma-
dig1 degerlendirilmelidir.

3. UYGULAMADA SIKLIKLA KARSILASILAN SORUN - Hiz-
MET KURULUSLARIILE KURULAN ALT iSVEREN iLiSKILE-
Ri VE MUVAZAA

Uygulamada siklikla, yemek iiretimi, yilikleme bogaltma,
paketleme, temizlik, giivenlik, bakim onarim, bahce tanzi-
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cords of workplace and the contract between
the defendant and the companies notified of
the lawsuit should be examined within the
scope of Article 2/6 of the Labour Law and
expertise reports which are covering these
issues and available for audit should be ob-
tained. It is wrongful to come to a conclusion
based on only witness statements with a partial
investigation. (9% Civil Chamber of Court of Ap-
peals 2006/32217 E. 2007/3258)

When it is taken into consideration the decisions of Court
of Appeals in this aspect, due to the responsibility of the
principle employer with respect to the health and safety
at work, the instructions of the principle employer to the
subcontractor’s employers should not be considered as
collusion. Likewise, since a harmony is required in the
management of the work due to the technical dependence
between the work performed by the principle employer
and the work performed by the subcontractor; it should
notbe considered as collusion that; the principle employer
gives instructions to the subcontractor’s employees like he
does to its own employees and that the principle employer
is obliged to apply the disciplinary rules to all employees

|
==l

mi gibi, isyerinde yliriitiilmekte olan asil ise yardimci isler,
igsverenler tarafindan “personel yonetimi ve tageronluk
hizmetleri” ve benzeri isimlerle hizmet veren, hizmet ku-
ruluslaria verilmektedir. Bu tiir sirketler, uzun yillardir
yardimci igler acisindan yasadaki tanima uygun alt isveren
iligkileri gerceklestirmektedir.

Ancak zaman icerisinde, maliyetlerin diisiiriilmesi ama-
ciyla isverenlerden gelen yogun talepler {izerine bu tiir
hizmet kuruluglari, kendi alanlarinda olmayan, hatta {ire-
time yonelik islerde dahi devreye girmeye ve bu isler icin
altigverenlik s6zlesmeleri yapmaya baglamiglardir.

Son 10 yildir 6rnekleriyle siklikla kargilagilan bu kuru-
luglar, esasen sadece isci temin etmek ve bunlar1 kendi
bordrolarina almak seklinde bir hizmet sunmaktadirlar.
Yani burada isin operasyonel bakimdan yonetimi yine
asil igveren iizerinde bulunmaktadir. Sonug olarak, ortada
muvazaanin ve buna bagh olarak gecersiz bir asil isveren
- alt isveren iligkisinin mevcudiyeti siiphesizdir. Nitekim,
Yargitay’in bu konudaki emsal karari su sekildedir:

+  Davalisirket ile dava dig1 I. Personel Yonetimi ve
Tageronluk Hizm. Ltd. $ti. arasinda yapilan

as arequirement for the order at the workplace during the
production process.

When the varying decisions of the Court of Appeals is
taken into consideration, it must be accepted that only
the principle employer’s giving instructions and supervi-
sion over the subcontractor employees will not give rise to
collusion in the subcontracting relationship. The existing
relationship must be examined thoroughly and it must be
evaluated whether there are any other facts constituting a
collusive relationship.

3. PROBLEMS FACED FREQUENTLY IN PRACTICE - SUB-
CONTRACTING RELATIONSHIPS WITH SERVICE CORPO-
RATIONS AND COLLUSION

In practice, auxiliary tasks helping the main task at the
workplace such as food service, cargo handling, packag-
ing, cleaning, security, maintenance, garden arrangement,
is given to the service corporations under names such as *
staff management and subcontracting services’. Such com-
panies have been engaging in subcontracting relationships
for long years, in accordance with the definition in the law
with respect to the auxiliary tasks.

However, over the course of time, upon the strong de-
mands of the employers in order to decrease the costs, such
service corporations has started to enter into subcontract-
ing agreements for works which are not within the scope
of their activity field and even started to become a part of
the works related to the production and enter into subcon-
tracting agreements for such works. Such corporations, of
which the examples have been faced frequently over the
last decade, actually have been serving only to provide em-
ployee and take these employees under their own pay rolls.
In other words, the management of the work in an opera-
tional aspect is undertaken by the principle employer. As
aresult, there is no doubt as to the existence of a collusive
and accordingly invalid subcontracting relationship. Like-
wise, the prejudication precedent of the Court of Appeals
in that aspect is as follows;

e “Itisstatedinthe agreement dated 12.03.1999-
12.31.2008, concluded between the respondent
company and extrajudicial I. Personal Yonetimi
ve Tageronluk Hizm. Ltd. $ti., that the labour ser-
vices related to production of rubber and plastic
hose of defendant company shall be provided by
extrajudicial 1. Personal Yénetimi ve Tageronluk
Hizm. Ltd. $ti. While the plaintiff was working on
the performance of the tasks within the scope of
the aforesaid agreement, the employment agree-
ment has been terminated by the defendant em-
ployer.

03.12.1999 - 31.12.2008 yiiriirliik siireli sozles-
mede davali sirketin kaucuk ve plastik hortum
{iretimi ile ilgili iscilik hizmetlerinin dava dig1 1.
Personel Yonetimi ve Tageronluk Hizm. Ltd. Sti.
tarafindan temin edilecegi belirtilmistir. Davaci
anilan sozlesme kapsamindaki islerde ¢alismak-
taiken, is s6zlesmesi davali igverence feshedilmig
bulunmaktadir.

4857 sayili Is Kanunu'nun 2/6. maddesinde "Bir igveren-
den, isyerinde yliiriitiildiigii mal veya hizmet iiretimine
iligkin yardimei iglerde veya asil igin bir béliimiinde iglet-
menin ve isin geregi ile teknolojik nedenlerle uzmanhk
gerektiren islerde is alan ve bu is icin gérevlendirdigi isci-
lerini sadece buisyerinde aldig1 iste caligtiran diger isveren
ile is aldig1 isveren arasinda kurulan iligkiye asil isveren-alt
igveren iligkisi denir.” kuralina yer verilmis, aym1 Kanunun
2. maddesinin son ciimlesinde ise "Isletmenin ve isin ge-
regi ile teknolojik nedenlerle uzmanlik gerektiren igler
disinda asil is boliinerek alt isverenlere verilemez” hitkmii
ongoriilmiistiir.

Buna gore isletmenin ve isin geregi ile teknolojik neden-
lerle uzmanhk gerektiren igler disinda asil isin béliinerek
alt isverene verilmesi miimkiin olmadig gibi, isci temini
amaciyla yapilan sézlesmeler de s6z konusu hiikiim-
ler kapsaminda degerlendirilemez. S6zii edilen sozles-
me ile dava dig1 sirkete yaptirilan isin daval sirketin asli isi
oldugu aciktir.

i§letmenin ve isin geregi ile teknolojik nedenlerle uzman-
lik gerektiren is oldugu da ispatlanmig degildir. Is sézles-
mesinin daval sirket tarafindan feshedilmis oldugu da
dikkate alindiginda davali sirket ile dava dis1 1. Personel
Yoénetimi ve Tageronluk Hizm. Ltd. $ti. arasinda yapilan
sozlesmenin gecersiz oldugu ve aralarida asil isve-
ren - alt igveren iligkisi bulunmadigi kabul edilme-
lidir. Boyle olunca, davacimin tek ve gercek isvereni
davall sirket olup, davacimin sigorta kayitlarinda
dava dis1 firmamn iscisi gibi gosterilmesinin muva-
zaah isleme dayandigi kabul edilmelidir. Muvazaa
olgusu, re'sen dikkate alinmahdir.” (Yargitay 9. H.D.
2006/32217E 2007/3258K).

4. MUVAZAALIISLEMIN TESPITi VE SONUGLARI

i§ Kanunu'nda belirtilen kriterlere uygun olarak kurul-
mus, gecerli bir asil igveren - alt igveren iligkisinin mev-
cudiyeti durumunda, bu iligkide asil igveren, alt isverenin
iscilerine karg1 o isyeri ile ilgili olarak Is Kanunwndan, is
sozlesmesinden veya alt igverenin taraf oldugu toplu is
sozlesmesinden dogan yiikiimliiliiklerinden alt isveren ile
birlikte sorumludur. Asil isveren bu sorumluluk sebebiyle
alt igverenin igcisine herhangi bir 6deme yiikiimliiliigiin-
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In the sixth paragraph of Article 2 of the Turkish Labour
Law No. 4857, it is set forth that; “The connection between
the subcontractor who undertakes to carry out work in
auxiliary tasks related to the production of goods and ser-
vices or in a certain section of the main activity for reasons
oftechnological expertise due to operational requirements
in the establishment of the main employer (the principal
employer) and who engages employees recruited for this
purpose exclusively in the establishment of the main em-
ployer is called “the principal employer-subcontractor re-
lationship”. It is also provided in the last paragraph of the
Labour Law that “The main activity shall not be divided
and assigned to subcontractors, except for the jobs requir-
ing expertise for technological reasons, operational and
work-related requirements.”

Accordingly, it is not only possible for the main activity
tasks to be given to the subcontractor by way of dividing
the main task except for the tasks requiring expertise due
to operational requirements and for technological reasons,
but also not possible for the agreements that are entered
into with the purpose of employee recruitment, to be con-
sidered within the scope of aforesaid provisions. It is clear
that the above mentioned task given to the extrajudicial
company by way of a contract is the main activity task of
the respondent company.

Itis also not proven that there is a task requiring expertise
due to operational requirements and for technological
reasons. When also taking into consideration that the em-
ployment agreement has also been terminated by defend-
ant company, it should be accepted that the agreement
concluded between the defendant company and the ex-
trajudicial 1. Personel Yonetimi ve Tageronluk Hizm. Ltd.
Sti., is invalid and there is no subcontracting relationships
between them. Therefore, the defendant company is the
only and actual employer of the plaintiff and it should be
accepted that the plaintiff simulated as the employee of the
extrajudicial company on the social insurance registry, is
based on a collusive transaction. Collusion as a fact should
be taken into consideration ex officio. (9th Civil Chamber
of Court of Appeals 2006/ 32217 E. 2007/ 3258 K)”

4. DETERMINATION OF THE COLLUSIVE TRANSACTION
AND ITS CONCEQUENCES

In case of a valid subcontracting relationship constituted
in accordance with the criteria set forth in the Labour Law,
in such relationship, the principle employer will be jointly
responsible with the subcontractor for the employees of
the subcontractor regarding that workplace with respect to
the obligations arising from the Labour Law, employment
agreement or the collective labour agreements of which
the subcontractor is a party. If the principle employer had

de kalmis ve 6demisse, bu yaptig1 6demeyi alt isverenden
kendi aralarinda yaptiklar: alt igverenlik s6zlesmesi hii-
kiimlerine dayanarak riicuen talep edebilecektir. Ancak
asil igveren - alt isveren iligkisinde muvazaanin tespit edil-
mesi halinde, alt isverenlik s6zlesmesi hic yapilmamisg sa-
yilacak ve alt isverenin ig¢ileri s6zlesmenin baglangicindan
itibaren asil igverenin iscileri sayilacaktir. Bu durumda, alt
isverenin miisterek ve miiteselsil sorumlulugu s6z konusu
olmayacaktir. Dolayisiyla, muvazaal alt isverenlik iligki-
sinde, asil igveren, alt igveren iscilerinin ise alindiklari ta-
rihten itibaren dogan tiim is¢ilik alacaklarindan tek bagina
sorumlu olacaktir.

Muvazaal alt isverenlik iligkisinde, alt isverenin isverenlik
sifat1 bulunmadigindan, ise iade davalarina iligkin yargila-
mada taraf sifat1 olmayacaktir. Nitekim, Yargitay 9. Hukuk
Dairesi 2007/16559E. 2007/30529K. sayili emsal kararin-
da;

*  Davacy, feshin gecersizligine ve ise iadesine karar
verilmesini istemigtir. Davalilar arasinda yazi-
I1 bir tageronluk s6zlesmesi yapilip yapilmadig:
dosyaiceriginden anlagilamamakla birlikte, tanik
anlatimlarina gére asli igin bir béliimii tageron
oldugu belirtilen davah Y... Ltd. Si. ‘ne yaptiril-
maktadir. S6z konusu isin teknolojik nedenlerle
uzmanlik gerektirdigi kamitlanmadig1 gibi, da-
vacinin igyeri sicil kayitlarina gére davacinin ise
girisine-daval1 B... T.A.S. Yonetim Kurulu Bagkani
ve Genel Miidiirii onay vermisgtir.

*  Mevcut olgulara davahlar arasimdaki alt isve-
renlik uygulamasinin muvazaaya dayandigi
anlasilmaktadir. Bu nedenle, isverenlik sifat
bulunmayan daval Y... Ltd.$i. hakkinda aci-
lan davanin husumet yoniinden reddi gere-
kir. Mahkemece davalilar arasinda gecerli bir asil
igsveren-alt igverenlik iligkisi varmig gibi hiikiim
kurulmasi hatali olmugtur.”

seklinde karar vererek, muvazaaya dayanan alt isverenlik
uygulamasinda alt igverenin, igverenlik sifatinin bulun-
madigim vurgulamugtir. Yargitay 9. Hukuk Dairesi’nin bir
diger kararinda;

*  “Feshin gecersizligi ve ise iade davasinin alt ve
as1l igveren iligkisinde, her iki isverene birlikte
acilmasi ve muvazaa bulunmamasi halinde
ise, davaci isci alt isveren iscisi olup, is s6z-
lesmesi alt isveren tarafindan feshedildigin-
den, feshin gecersizligi ve ise iade yiikiimlii-
Ligii alt isverenindir.

been under an obligation of making a payment to the sub-
contractor’s employee due to this responsibility and made
such payment, he will be able to extend a recourse claim to
the subcontractor for such amount by relying on the pro-
visions of subcontracting agreement. However, in case of
collusion in subcontracting relationship, the subcontract-
ing agreement will be considered as never done and the
employees of the subcontractor will be considered as the
employees of the principle employer from the beginning
of the agreement. In this case, there will be no several and
joint liability of the subcontractor. Thus, in a collusive sub-
contracting relationship, the principle employer will have
the single liability for the labour claims of the subcontrac-
tor’semployees starting from the date of their recruitment.

In the collusive subcontracting relationship, since the sub-
contractor does not have the title as an employer, he shall
have no title as a party in proceeding related to reinstate-
ment lawsuit. Likewise, the exemplary decision of 9th Civil
Chamber of Court of Appeals 2007/16559E. 2007/30529K.
related to the subjects is as follows;

e “The plaintiff claimed for his reinstatement

and for the invalidity of the employment con-
tract’s termination. Although it is not understood
from file contents whether there is a written
subcontracting agreement has been concluded
or not between the defendants, according to wit-
ness statements it is understood that a certain
section of the main activity is exercised by the de-
fendant company Y... Ltd. Sti’ who is stated to be
the subcontractor. Whereas the aforesaid task is
not proven to be one that requires expertise due
to technological reasons, according to the work-
place registry records of plaintiff, it is seen that
the Board Chairman and the General Director
of defendant B... T.A.S. has given approval for the
plaintiff’s recruitment. In accordance with the
present facts, it is understood that the subcon-
tracting application between defendants is based
on collusion. Therefore, the lawsuit brought
against the defendant Y.. Ltd. Sti. who has no title
of employer, shall be rejected in terms of hostil-
ity. It has been wrongful of the Court to render a
verdict as if there is a valid subcontracting rela-
tionship between the defendants.”

It is emphasized that the subcontractor does not hold the
title as an employer in a collusive subcontracting practice.

In another decision of 9 th Civil Chamber of Court of Ap-
pealsitis stated that;

e “Bringing of alawsuit for the invalidity of the con-

e Asiligverenin igiligkisinde s6zlesmenin taraf s1-
fat bulunmadigindan, asil igverenin ise iade yo-
niinde bir yiikiimliiliigiinden s6z edilemez. Asil
isverenin ise iade karar: sonrasl isc¢inin ise
baslamak icin bagvurmasi ve alt isverenin ise
almamasindan kaynaklanan ise baglatmama
tazminati ile dort aya kadar bosta gecen siire
iicretinden yukarda belirtilen hiikiim nedeni
ile alt isverenle birlikte sorumlulugu vardir”

denilerek, muvazaa bulunmamasi halinde ise iade davasi-
nin sonuglar: diizenlenmistir.

Yargitay 22. Hukuk Dairesi'nin 2012/28980 E. 2013/435 K.
Sayili yakin tarihli kararinda;

o  “.feshin gecerli sebebe dayanmadigi sonu-
cuna varildig: takdirde, alt isverenlik iliski-
sinin muvazaaya dayandigi anlasihirsa asil
isveren isyerine, muvazaa bulunmayip asil
isveren-alt isveren iligkisinin varligi sonu-
cuna varilirsa alt isveren isyerine ise iadeye
ve kanuni haklardan alt isverenle birlikte
asll isverenin de sorumluluguna karar veril-
melidir.”

denilerek, ise iade davasinda muvazaanin tespiti duru-
munda ig¢inin asil igverene iadesine, muvazaanin bulun-
madiginin tespiti durumunda ise ig¢inin alt igverene ia-
desine ve maddi sorumluluk acisindan asil isveren ve alt
isverenin miisterek ve miiteselsil sorumluluguna karar
verilmistir.
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tract’s termination and reinstatement against
both the subcontractor and the principle em-
ployer in a subcontractor relationship, with no
collusion, the plaintiff employee is an employee
of subcontractor and as the employment agree-
ment is terminated by the subcontractor, the
liability with respect to the invalidity of the ter-
mination and the reinstatement belongs to the
subcontractor. As the principle employer does
not have the title of a party to the employment
agreement between the subcontractor and the
employee, there cannot be any liability of the
principle employer in terms of the reinstate-
ment. After the reinstatement decision, princi-
ple employer shall have joint liability with the
subcontractor for the compensation of non-
reinstatement and the salary for the time spent
unemployed upto 4 months due to the non-rein-
statement of the employee by the subcontractor
upon the employee’s application in accordance
with the above mentioned provision.”

With this decision, the consequences of the reinstatement
suit are regulated in case there is no collusion.

In arecent decision of 22th Civil Chamber of Court of Ap-
peals 2012/ 28980 E. 2013/ 435 K. it is stated that;

*  “Whenitis concluded that the termination has
not been based on the valid reason, if it is under-
stood that the subcontracting relationship has
been based on collusion, it should be decided that
the employee should be reinstated at the work-
place of the principle employer. In case it is un-
derstood that there is no collusive subcontract-
ing relationship, it should be decided that the
employee should be reinstated at the workplace
of the subcontractor and the principle employer
would be liable for the legal rights with the sub-
contractor.”

With this decision, it is ruled that, in a reinstatement law-
suit, in case of the determination of a collusion, it should
be decided that the employee shall be reemployed by the
principle employer; in case of determination that there is
no collusion, it should be decided that the employee should
be reemployed by the subcontractor and that the subcon-
tractor and the principle employer shall have joint and sev-
eral liabilities in terms of pecuniary liability.
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