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1. LIQUIDATED DAMAGES AND EPC CONTRACTS: A BRIEF
OVERVIEW

ENGINEERING, PROCUREMENT AND CONSTRUCTION (“EPC”)
contracts have become popular and more preferred
way for the owners of major construction projects in
complex sectors such as transportation, energy, irriga-

tion, etc. since the contractors are, under an EPC delivery

model, generally responsible for all design, engineering,
procurement, construction and commissioning of the fa-
cility. Thus, an EPC contractor generally undertakes time,
cost and quality risks whereas the owner undertakes the
payment of the contract price and only needs to control the
execution of the project as to any possible defect or dispute.

In EPC contracts, the contractor generally undertakes to
deliver an entirely operational facility by a certain date
or within a fixed period after the commencement of the
works. The contract price of an EPC contract is mainly
determined on a lump-sum price basis. Furthermore, the
contractor of an EPC contract guarantees that the com-
pleted facility will have certain performance standards and
the defective work and services will be rectified or re-per-
formed as well.

On the other hand, the owner takes certain various risks
although the contractor remains responsible for all works
of the construction. For instance, any failure to perform
the works or a delay in completion of the whole works or
a section by the contractor usually results in the failure of
the owner towards other parties as the owner may have
under other agreements at the horizontal level (e.g. financ-
ing agreements). In major projects it cannot be easy for
the owner to anticipate financial burdens on the project
in advance or during the delay. In addition, as long as the
project is delayed, the commencement of the operations of
the project and cash flow are also delayed. In this regard,
liquidated damages are requested from the contractors
in almost every EPC contract in order to avoid future dis-
putes with respect to the calculation of possible amount of
the losses

1. EPC SOZLESMELERINDE GOTURU TAZMINAT: KISA BiR
BAKIS

UHENDISLIK, TEDARIK VE INSAAT (“EPC”) SOZLESMELERI;

tesislere iligkin tiim tasarim, mithendislik, tedarik,

ingaat ve devreye almaya iligkin sorumluluklari,

EPC modeli altinda, genellikle yiiklenicilere ver-
mesi sebebiyle, ulagim, enerji, sulama gibi kompleks sek-
torlerdeki biiylik ingaat projelerinin sahipleri i¢cin popiiler
ve daha cok tercih edilen bir secenek haline gelmistir. Bu
yiizden, igveren sézlesme bedelini 6demeyi taahhiit edip
yalmizca muhtemel kusur ve anlagmazliklar acisindan isin
yapiligini kontrol etmek durumundayken EPC yiiklenicisi
genellikle zaman, maliyet ve kalite risklerini iistlenmekte-
dir.

EPC sozlesmelerinde yiiklenici, islerin baglamasindan
sonra belirli bir siire icinde veya kesin bir tarihte tesisin ta-
mamuini igler olarak teslim etmeyi taahhiit eder. EPC soz-
lesmesinin bedeli, cogunlukla gétiirii bedel esasina gore
belirlenir. Ayrica bir EPC s6zlesmesinin yiiklenicisi, ta-
mamlanan tesisin belirli performans standartlarina sahip
olacagim ve kusurlu iglerin ve hizmetlerin diizeltilecegini
veya yeniden yapilacagini garanti eder.

Ote yandan yiiklenici, ingaatin tiim iglerinden sorumlu
olmasina ragmen igveren de belirli risklerin altina gir-
mektedir. Ornegin; yiiklenici tarafindan islerin yerine ge-
tirilmemesi veya iglerin bir béliimiiniin veya tamaminin
tamamlanmasinda gecikilmesi hali, genellikle igverenin
de taraf olabilecegi benzer diizeydeki (finansman sozleg-
meleri gibi) diger anlagmalarda temerriide diigmesine ne-
den olabilir. Biiyiik projelerde, projelerin mali yiiklerinin
6nceden veya gecikme esnasida tahmin edilmesi isveren
icin kolay olmayabilir. Buna ek olarak, proje geciktigi siire-
ce, projenin igletme faaliyetlerinin ve nakit akisinin basla-
masi da gecikir. Bu kapsamda, kayiplarin olas1 miktarinin
hesaplanmasina iligkin olarak gelecekte ortaya cikabilecek
anlagsmazliklar1 6nlemek icin hemen hemen her EPC s6z-
lesmesinde yiiklenicilerden gotiirii tazminat talep edil-
mektedir.
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2.LIQUIDATED DAMAGE AS A PROTECTIVE MEASURE?

Principally, the concept of liquidated damages serves to de-
termine a compensation amount which has been agreed by
the parties in advance and which shall be payable in case a
specific event occurs. It should be noted that, in such con-
cept, the parties determine the amount of compensation
before the actual amount of the damage becomes apparent.

Liquidated damages may be tied to a variety of criteria
but the most commons for imposing liquidated damages
are performance guarantees and project delivery rates
(Kelleher) and they are intended to compensate the owner
for loss and damage arising out of the contractor’s failure.
Pre-estimate damages or losses that the owner will suffer
in case of a delay or failure are determined during the nego-
tiation period of the EPC contract between the owner and
the contractor.

The delay liquidated damages may be determined on the
basis of daily, weekly or monthly delays by considering the
extra costs that may be incurred such as extra insurance
charges, supervision fees, financing charges and losses for
each period of delay. For example, if a contract between
an owner and a contractor contains a liquidated damages
clause in the amount of $1,000 per day, and the contractor
is ten (10) days late in finishing the project, then the con-
tractor will be liable to the owner in the amount of $10,000,
despite the fact that the actual damages may be otherwise

(Drewry, C.p.2).

In certain contracts, performance liquidated damages,
which are calculated separately in accordance with a
schedule or a formula, are regulated along with the delay
liquidated damages. In such case, the parties may regulate
sub-caps. For instance, the parties may determine the caps
for each type of liability as thirty per cent (30%) of the total
contract price while they determine the overall cap on both
types of liabilities as fifty per cent (50%). The parties may
also prohibit the claiming of consequential damages as
those damages are recovered by liquidated damage. How-
ever, there is not any legal sanction for setting out clauses
regarding the payment of damages in addition to the liqui-
dated damages provided that both parties agree on it.

Although the liquidated damages seem as an advantage
for the owner, the contracts including liquidated damages
clause may not always be “owner-friendly”. Contractors do
not prefer to enter into contracts with unlimited liability.
Therefore, damages of the owner are subject to the maxi-
mum amount of the agreed liquidated damages for delay
and failure of the contractor. In this regard, EPC contracts
limit the liability of the contractors and this limitation can-
not exceed even if the actual damage is more than pre-esti-

2. KORUYUCU TEDBIR OLARAK GOTURU TAZMINAT?

Esas olarak gotiirti tazminat kavrami, miktar: taraflarca
6nceden kabul edilmig ve belirli bir olayin gerceklesmesi
durumunda 6denecek olan bir tazminatin belirlenmesi
amacina hizmet etmektedir. Belirtmek gerekir ki, bu kon-
septte taraflar, zararin gercek miktar: belli olmadan 6nce
tazminat miktarini belirlemektedirler.

Gotiirli tazminat bircok kritere bagh olabilmekle birlikte
gotiirti tazminat uygulanmasindaki en yaygin kriterler;
performans garantileri ve proje teslim siireleri olup (Kelle-
her) bu baglamda gétiirii tazminat, yiiklenicinin bagarisiz-
ligindan kaynaklanan hasar ve kayiplar acisindan isvereni
tazmin etme amacim tagimaktadir. Gecikme veya basari-
sizliktan dolay1 isverenin ugrayacagi tahmini zarar veya
kayiplar, EPC s6zlesmesinin isveren ve yiiklenici arasinda-
ki miizakere déneminde belirlenir.

Gotiirii gecikme tazminati, ekstra sigorta iicretleri, dene-
tim {icretleri, finansman {icretleri ve kayiplar gibi her ge-
cikilen dénem icin 6denebilecek ekstra maliyetler dikkate
alinarak giinliik, haftalik veya aylik gecikmeler bazinda
belirlenebilir. Ornegin; igveren ve yiiklenici arasindaki
sOzlegme giinliik 1.000 $ tutarinda gotiirii tazminat hitkmii
iceriyorsa ve yiiklenici projenin tamamlanmasinda on (10)
giin gecikmis ise, gercek zarar tutarinin farkh olabilecegi
gercegine ragmen, yiiklenici isverene kars1 10.000 $ tuta-
rinda sorumlu olacaktir (Drewry, C. s.2).

Bazi sozlegsmelerde, bir formiile veya programa gore mik-
tar1 ayr olarak hesaplanan gotiirii performans tazminati,
gotiirti gecikme tazminati ile birlikte diizenlenir. Boyle bir
durumda taraflar alt limitler belirleyebilir. Ornegin, taraf-
lar her bir sorumluluk tiirii icin ayr1 olarak s6zlesme bede-
linin yiizde otuzu (%30) oraninda limit belirleyip, bunlari
toplamda sozlesme bedelinin yiizde ellisi (%50) ile sinir-
layabilirler. Ayrica taraflar, zararlarin gotiirii tazminat ile
giderilecek olmasindan bahisle dolayh zararlarin talep edi-
lebilmesini yasaklayabilirler. Ancak, her iki tarafin anlas-
mas! sartiyla, gotiirii tazminata ek olarak diger zararlarin
O6denmesine iliskin herhangi bir yasal yaptirim yoktur.

Gotiirii tazminat isveren icin bir avantaj olarak goriinse de,
gotiirii tazminat hitkmiinii iceren s6zlesmeler her zaman
“isveren dostu” olmayabilir. Yiikleniciler sinirsiz sorum-
luluk ile s6zlesme akdetmeyi tercih etmemektedirler. Bu
sebeple, isverenin hak kazanabilecegi tazminat, yiikleni-
cinin bagarisizlig1 ve gecikmesi halleri i¢cin 6nceden belir-
lenen gotiirii tazminatin maksimum miktarina tabidir. Bu
baglamda, EPC sozlesmeleri yiiklenicilerin sorumlulugu-
nu sinirlandirir ve bu simirlama, yiiriirliikteki yasalar izin
verdigi olclide, gercek zarar tahmini zarardan fazla olsa
bile agilamaz. Bu sorumluluk sinirlandirmasi, projelerin

mate damage to the extent allowed by applicable law. This
limitation of liability will be different for each project de-
pending on the projects’ features and characteristics and
mutual agreement of the parties of EPC contracts. Gener-
ally, the overall liability cap is not more than one hundred
per cent (100%) of the contract price.

3. GENERALLY ACCEPTED ELEMENTS FOR LIQUIDATED
DAMAGES IN INTERNATIONAL PRACTICE

For valid and well-established liquidated damages clauses,
it is significant to consider three (8) main points; namely
liquidated damage as penalty, prevention principle and
certainty.

At first, understanding the differences between the liqui-
dated damages and penalties is required to draft a valid
liquidated damage clause. Penalties are generally dispro-
portionate to the actual damage and serve as a punishment
or as a deterrent against the contractor in case of breach of
contract. On the other hand, as stated above, the purpose
of the liquidated damages is to provide quick and easy way
to compensate the owner’s loss rather than punishing the
contractor.

For example; under common law systems, if an amount is
determined by the parties as liquidated damages but not as
“genuinely covenanted pre-estimate of damage”, it may be
interpreted that the liquidated damages clause has been
re-characterised as an illegal penalty (Huse, p.275). In this
regard, when the agreed amount is materially excessive,
these clauses may be deemed unenforceable (12" Ameri-
can Law Reports) under common law systems.

The basis of this idea is that the owner should not benefit
from the breach of the contractor. Therefore, the owner
should pre-estimate the amount equal to the extent of its
damages in case of breach of the contract. However, liqui-
dated damages rate can be set less than genuine pre-esti-
mate. At this point, it is important to state that the parties
should be careful to consider the law applicable to the EPC
contract regarding the implementation of liquidated dam-
ages clauses as some jurisdictions may tend to reduce the
agreed amount of liquidated damages instead of deeming
such clauses invalid.

Secondly, liquidated damages should not breach the pre-
vention principle. Prevention principle is that the owner
shall not insist upon the performance of an undertaking
if this situation occurred due to the owner’s own breach
of contract. As specified above, if the contractor fails to
perform its obligation in due time, it will be liable for liqui-
dated damages. The idea in this principle is to prevent the
owners requesting liquidated damages from the contrac-

o6zellikleri ve nitelikleri ile EPC s6zlesmesi taraflarinin an-
lagmasinabaglh olarak, her proje icin farklilik arz edecektir.
Genellikle, toplam sorumluluk limiti sézlesme bedelinin
yiizde yiiziinden (%100) fazla olmamaktadir.

3. ULUSLARARASI UYGULAMALARDA GOTURU TAZMi-
NATIN GENEL OLARAK KABUL EDILEN UNSURLARI

Gegerlive iyi kurgulanmig gotiirii tazminat hiikiimleriigin,
ti¢ (3) ana noktay1 dikkate almak gerekmekte olup bunlar;
ceza olarak gotiirii tazminat, korunma ve belirlilik ilkele-
ridir.

Oncelikle, gecerli bir gotiirii tazminat hiikmii hazirlaya-
bilmek icin gotiirll tazminat ve ceza arasindaki farklari
anlamak gerekir. Cezalar genellikle, gercek zararla oran-
t1s1z olacak sekildedir ve s6zlesmenin ihlali durumunda
yiikleniciye kars1 caydiric1 bir yapi veya bir ceza olarak
kullamilmaktadir. Diger taraftan, yukarida belirtildigi gibi,
gotiirti tazminatin amaci yiikleniciyi cezalandirmak yerine
isverenin kaybim telafi etmek icin hizli ve kolay bir yol sag-
lamaktir.

Ornegin Anglosakson hukuk sistemlerinde, taraflarca go-
tlirii tazminat olarak tespit edilen bir meblag, “samimi
olarak belirlenen tahmini zarar” niteligini haiz degilse s6z
konusu gotiirii tazminatin, mesru olmayan ceza niteligini
kazandig1 yorumuna varilabilir (Huse, s.275). Bu kapsam-
da, belirlenen miktarin énemli 6l¢iide yliksek olmasi ha-
linde, bu hiikiimler Anglosakson hukuku sistemleri altin-
da (12. Amerikan Hukuk Raporlar1) uygulanamaz kabul
edilebilir.

Bu fikrin temeli, isverenin yiiklenicinin ihlalinden fayda-
lanmamasi gerektigidir. Bu sebeple isveren, sdzlesmenin
ihlali durumunda, kendi zararlarina denk gelebilecek bir
miktar1 6nceden tahmin etmelidir. Ancak gotiirii tazmi-
natin miktari, 6nceden tahmin edilenden daha az olacak
sekilde belirlenebilir. Bu noktada énemle belirtmek gere-
kir ki, s6z konusu hiikiimleri gecersiz kilmak yerine gotiirii
tazminat miktarlarim azaltma egiliminde olabilen mevcut
yargl sistemlerinden dolay1 taraflar, gotiirii tazminat hii-
kiimlerinin uygulanabilirligine iligkin olarak EPC sozles-
mesine uygulanacak hukukun belirlenmesinde dikkatli
davranmalidirlar.

Ikinci olarak, gotiirii tazminat korunma ilkesini ihlal et-
memelidir. Korunma ilkesi, kendi ihlalinin varlig: halinde
isverenin; s6zlesmenin diger tarafindan ilgili edimin ifa-
sin1 talep edemeyecek olmasidir. Yukarida belirtildigi gibi
yiiklenici, yiikiimliiliigiinii zamaninda yerine getirmez ise
gotiirli tazminattan sorumlu olacaktir. Bu prensibin amacy;
sozlesme tahtinda bir gecikmeye sebebiyet veren taraf is-
veren ise, isverenin yiikleniciden gotiirii tazminat talep et-
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tors if the owner causes delay in contracts. According to
common law practice, in case of delay or failure, the con-
tractor will have the right to request the extension of time
for the period of delay caused by the owner (Henry Boot
Construction v Malmaison Hotel Case, 1999; De Beers UK
LTD v Atos Origin It Services UK Ltd, 2010). Otherwise,
the contractor will be released from the obligation to pay
liquidated damages, in which case the owner will be pre-
cluded from claiming the liquidated damages as well.

Thirdly, liquidated damages clauses should set out certain
and definitive terms such that the commencement date
for payment of such liquidated damages as well as dura-
tion for payment thereof can be easily deduced from the
EPC contract. Furthermore, it is significant to set out cer-
tain provisions regarding how liquidated damages will be
enforceable considering the relevant law applicable to the
EPC contracts.

4. LIQUIDATED DAMAGES UNDER TURKISH LAW
a. Delay liquidated damages

Implementation of liquidated damages under the Turkish
law is not regulated as precisely as regulated under com-

mesini 6nlemektir. Anglosakson hukuku uygulamalarina
gore, gecikme ya da bagarisizlik durumlarinda yiiklenici,
igveren tarafindan kaynaklanan gecikme dénemi icin siire
uzatimi talep etme hakkina sahip olacaktir (Henry Boot
Construction v Malmaison Hotel Case, 1999; De Beers UK
LTD v Atos Origin It Services UK Ltd, 2010). Aksi takdirde,
yiiklenici gotiirii tazminat 6deme yiikiimliiliigiinden muaf
olacak ve igverenin gotiirii tazminat talebinde bulunmasi
engellenecektir.

Uciincii olarak gotiirii tazminat hiikiimleri gotiirii tazmi-
nat 6demelerinin baglangic tarihi ile bu 6demelerinin sii-
resi EPC s6zlesmesinden kolayca anlagilacak sekilde kesin
ve net sartlar icerecek sekilde diizenlenmelidir. Ayrica,
EPC sozlesmelerine uygulanacak hukuk dikkate alinarak
gotiirll tazminatin nasil uygulanabilecegine iliskin birta-
kim hiikiimlerin diizenlenmesi de oldukca 6nemlidir.

4. TURK HUKUKUNDA GOTURU TAZMINAT
a. Gotiirii gecikme tazminatt
Tirk hukukunda gotiirii tazminat uygulamasi1 Anglo-

sakson hukukunda diizenlendigi gibi acik bir sekilde dii-
zenlenmemistir. Bu baglamda, 6098 sayili Tiirk Borclar

mon law system. In this regard, Turkish Code of Obliga-
tions numbered 6098 (“T'CO”) does not include an article
specifying the difference between the penalty and liqui-
dated damages nor it expressly defines the legal nature and
characteristics of the liquidated damages.

Article 118 of the TCO spells out that the owner is entitled
to request compensation for its losses and damages from
the contractor due to delay in performance of its contrac-
tual obligations. However, the compensation articulated
thereunder needs to be calculated after a dispute or claim
arises amongst the parties. Despite the absence of any ex-
press article regarding the liquidated damages in Turkish
legislation, the Court of Appeals (Yargitay) has certain res-
olutions allowing the application of liquidated damages. In
this regard, the owner and the contractor may determine
a compensation in advance and state the pre-determined
compensation amount in the contract. In such case, this
compensation is called by the Court of Appeals as fixed
compensation (maktu tazminat) or lump-sum compensa-
tion (gétiirii tazminatr) which are almost identical to the
concept of liquidated damages. In this type of compensa-
tion, as stated above, the pre-estimate amount is deter-
mined for the possible damage that may be suffered by the
owner due to delay in performance of the contractor.

It should be noted that the Court of Appeals (Dep. 15,
6894/227) had an approach to allow the validity and im-
plementation of liquidated damages clauses in the agree-
ments to a very broad extent until 2011. By this date, the
Court of Appeals changed its approach and limited the
implementation of liquidated damages in Turkish prac-
tice. The Court of Appeals (Dep. 15, 6894/227) ruled that
the payment of liquidated damages to owners without any
limitation is contrary to good faith and morals. It has been
stated in such resolution that the payment of the amount
specified as liquidated damages may not last for an exces-
sive term as it does not anymore serve for the purposes
of “compensation”. Therefore, the Court of Appeals had
ruled that the judge must have the right to determine the
amount of liquidated damages considering the case spe-
cific elements.

b. Liquidated Damages: Compensation or Penalty?

Even though the Court of Appeals (Dep. 15, 88/3118) has an
approach to validate the liquidated damages clauses under
the agreements; the practitioners still hesitate whether a
liquidated damages clause shall be interpreted as a pen-
alty clause or damage clause. Accordingly, the judges have
different approaches in Turkish law practice to imple-
mentation of the liquidated damages under the relevant
contracts. For example, although the parties agree on a
liquidated damages clause in the agreement, the judge may

Kanunu'nda (“TBK?”) ceza ile gotiirii tazminat arasindaki
farki belirleyen bir hiikiim olmadig gibi gotiirii tazminatin
hukuki niteligi ve 6zelliklerini iceren bir madde de bulun-
maktadir.

TBK’nin 118. maddesi isverenin, yiiklenicinin sézlesme-
sel yiikiimliiliikklerini yerine getirmede gecikmesinden
dogan kayip ve zararlari icin tazminat talep etmeye hakki
oldugunu net bir gekilde aciklamaktadir. Ancak, s6z ko-
nusu tazminat taraflar arasinda dogacak bir ihtilaf veya
iddiadan sonra hesaplanmalidir. Tiirk mevzuatinda gotii-
rii tazminatina iligkin net bir hiikiim olmamasina ragmen
Yargitay’'in, gotiirli tazminatin uygulanmasina izin veren
bazi kararlar1 vardir. Bu baglamda, isveren ve yiiklenici
tazminat tutarini 6nceden belirleyebilir ve bu tutara soz-
lesmede yer verebilir. Bu durumda Yargitay s6z konusu
tazminati, Anglosakson hukuk sisteminde “liquidated
damage” olarak adlandirilan tazminata neredeyse egde-
ger olan “gotiirii tazminat” veya “maktu tazminat” olarak
isimlendirmektedir. Yukarida belirtildigi gibi bu tiir tazmi-
natlar, yiiklenicinin sézlesmeden dogan yiikiimliiliiklerini
yerine getirmede gecikmesi halinde isverenin ugrayabile-
cegi tahmini zararlari belirleme amacini haizdir.

Belirtmekgerekirki Yargitay (15. Hukuk Dairesi 6894/227),
2011e kadar sozlegmelerdeki gotiirii tazminat hiikiim-
lerinin gecerliligine ve bu hiikiimlerin ¢ok uzun bir siire
ylriirlitkte kalmasina miisaade eden bir tutuma sahipti.
Bu tarihten itibaren Yargitay’in gotiirii tazminata iligkin
yaklagimi degismis ve bunun Tiirkiye’deki uygulamasi si-
nirlandirilmigtir. Yargitay (15. Hukuk Dairesi, 6894/227)
isverenlere yapilan gotiirii tazminat 6demelerinin limitsiz
olmasinin iyi niyete ve ahlaka aykiri olduguna hitkmetmis-
tir. S6z konusu kararda, gotiirii tazminat olarak 6denecegi
belirlenen bedelin 6l¢iisiiz bir siire boyunca devam edeme-
yecegi, zira bu durumda s6z konusu bedelin artik tazminat
olmaktan cikacag belirtilmigtir. Bu sebeple Yargitay, so-
mut olaya gore hakimlerin gotiirii tazminatin tutarini be-
lirleme hakkina sahip olmalar gerektigine hitkmetmistir.

b. Gétiirii Tazminat: Tazminat veya Ceza?

Yargitay’'in (15. Hukuk Dairesi, 88/3118) sozlesmelerdeki
gotiirii tazminat hiikiimlerini gecerli addetmeye y6nelik
bir yaklagimi olmasina ragmen uygulamada hala gotiirii
tazminat hitkmiiniin cezai sart olarak mi yoksa tazminat
hiikmii olarak m1 yorumlanacagi hususunda tereddiit edil-
mektedir. Bu sebeple hakimler, Tiirk hukukunda gotiirii
tazminatin sdzlesmelerde uygulamasina iligkin farkl yak-
lagimlara sahiptirler. Ornegin; taraflar sozlesmede gotiirii
tazminata iligkin olarak bir hiikiim iizerinde anlagmus ol-
salar dahi hakim, s6z konusu hiikmii cezai sart olarak yo-
rumlayabilecegi gibi bu durumun tam tersi de miimkiin
olabilmektedir. Bu konuda hakim genellikle taraflarin
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interpret such clause as a penalty or vice versa. The judge
mostly takes into consideration the purpose and intention
of the parties. On the other hand, one of the basic challeng-
es of judges in implementing liquidated damages is how to
differ the penalty from the liquidated damages. Therefore,
it is of a great importance to set out differences of penalty
and liquidated damages in Turkish law.

Main difference between penalty and liquidated dam-
ages is based upon existence of damage. Considering the
liquidated damages are pre-estimate damages, the owner
must incur damages as a result of the contractor’s failure
to timely or duly perform its specific obligations (Court of
Appeals, Dep.11,11465/4671). However, the owner does not
need to suffer any damage in order to claim penalty from
the contractor if it fails to timely or duly perform its con-
tractual obligations.

c. Performance Liquidated Damages

Even though the performance liquidated damages are not
specifically and/or explicitly governed under the Turkish
law, it should be noted that the Court of Appeals allows
the payment of liquidated damages in case the contractor
fails to timely perform its specific obligations. However,
as mentioned in the previous sentence, both the Turkish
legislation and the Court of Appeals remain silent in terms
of the liquidated damages for the performance guarantees.
In other words, there is no provision or ruling setting out
the terms and conditions for how to apply the liquidated
damages clauses envisaged for failure of the contractor in
providing the guaranteed limits of the performance of a fa-
cility or any part thereof.

d. Limitation of Limited-Liability

There is one more significant issue regarding the imple-
mentation of liquidated damages in Turkish law. As stated
above the parties can set a provision which limits the li-
ability of any party. However, Article 115 of the TCO states
that “previous agreements which envisage the debtor to
be relieved of his liabilities in case of his gross negligence
shall be deemed void”. It means that even if the parties
agree on the limitation ofliabilities of the contractor with a
certain amount of money, this provision may be invalid in
case of gross negligence of the contractor. Therefore, if the
contractor’s failure in timely and duly performance of its
obligations is arising out of his gross negligence or wilful
act, he may not be able to raise the limitation of liability as
an objection.

amac ve niyetlerini dikkate alir. Diger bir taraftan, gotii-
rii tazminatin uygulanmasinda hakimlerin karsilastiklar:
zorluklardan biri de cezai sartin gotiirii tazminattan nasil
ayrilacagi hususudur. Bu sebeple, Tiirk hukukunda cezai
sart ile g6tiirii tazminat arasindaki farklarin belirlenmesi
biiyiik 6nem tagimaktadir.

Cezai sart ile gotiirii tazminat arasindaki temel fark za-
rarin varligina dayalidir. G6tiiri tazminatin tahmini bir
zarar oldugu goz 6niinde bulunduruldugunda, isverenin
zarara maruz kalmasi; yiiklenicinin yiikiimliiliiklerini za-
maninda veya gerektigi gibi yerine getirmemesinden kay-
naklanmahdir (Yargitay 11. Hukuk Dairesi, 11465/4671).
Ancak, isverenin cezai sart iddiasinda bulunabilmesi icin,
yiiklenicinin sézlesmesel yiikiimliiliiklerini zamaninda
veya geregi gibi yerine getirememesinden dolay1 zarara
ugramig olmasi gerekmez.

c¢. Gotiirii Tazminatin Uygulanmast

Tiirk hukukunda spesifik ve/veya acik olarak gotiirii per-
formans tazminatinin uygulamasi diizenlenmemis olsa da,
belirtmek gerekir ki Yargitay, yiiklenicinin sézlesmeden
dogan yiikiimliiliiklerini zamaninda yerine getirmedigi
durumda gotiirii tazminatin 6denmesine izin vermekte-
dir. Ancak, bir 6nceki ciimlede belirtildigi gibi, hem Tiirk
mevzuat1 hem de Yargitay performans garantileri ile ilgili
gotiirli tazminatlar acisindan sessiz kalmaktadir. Diger
bir deyisle, yliklenicinin, tesisin veya tesisin herhangi bir
kisminin performansina iligkin olarak verdigi garantileri
saglayamamasi ile ilgili olarak 6ngoriilen gotiirii tazminat
hiikiimlerinin nasil uygulanacagina dair bir hiikiim veya
karar yoktur.

d. Stnwrli Sorumlulugun Sutirlandirilmast

Tiirk hukukunda gotiirii tazminatin uygulanmasina iligkin
onemli bir konu daha bulunmaktadir. Yukarida belirtildigi
gibi, taraflar herhangi bir tarafin sorumlulugunu smirla-
yan bir hiitkiim diizenleyebilir. Ancak TBK’nin 115. mad-
desinde belirtildigi iizere; “bor¢lunun agir kusurunun bu-
lundugu hallerde, bunlardan sorumlu olmayacagina iligkin
6nceden yapilan anlagmalar kesin olarak hiikiimsiizdiir”.
Buna gore taraflar yiiklenicinin sorumlulugunun kesin bir
miktar ile simirlandirilmasi {izerinde anlagmisg olsalar bile,
x yiiklenicinin agir ihmali bulunmasi durumunda bu hii-
kiim gecersiz olabilecektir. Bu sebeple yiiklenicinin kendi
yiikiimliiliiklerini geregi gibi ve zamaninda yerine getir-
memesi, kendi kast1 ve agir ihmalinden kaynaklaniyorsa
yiiklenici, sorumluluk sinirlamasim bir itiraz olarak ileri
siiremeyebilecektir.

5.CONCLUSION

In conclusion, to sum up briefly, owners under the EPC
contracts, executed for major projects, may have various
agreements with third parties, such as financiers. Consid-
ering the complexity of such projects, the owner may al-
ways face diverse risks coming out of such agreements due
to the failure of the contractor under the EPC contract. In
this regard, even one day delay caused by the EPC contrac-
tor may result in breach of the owner in agreements con-
cluded with third parties. Furthermore, the owner may
barely predict its damages as a result of such failure of the
EPC contractor. Therefore, liquidated damages clauses
may be alternative for owners to recover their damages
from the EPC contractor.

In case the liquidated damages clauses are not properly
and duly drafted, owners under the EPC contracts may
not be legally protected as much as they expect and poor-
ly drafted liquidated damages clauses may result in legal
controversy in implementation thereof. Furthermore, the
Court of Appeals accepts the existence of delay liquidated
damages in Turkish law, whereas the existence of perfor-
mance liquidated damages is debated thereunder. In addi-
tion, determining the calculation methods and formulas of
performance liquidated damages is of great importance as
it may be the sole remedy of an owner under an EPC con-
tract if the facility does not operate as compromised by the
parties. In this respect, the parties must carefully draft lig-
uidated damages clauses considering the foregoing and de-
termine a reasonable pre-estimated amount to make such
clauses valid and enforceable.
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5.SONUG

Sonug olarak kisaca dzetlemek gerekirse, biiyiik projelerin
yapilabilmesi i¢in imzalanmis EPC s6zlesmelerinde igve-
renler, finansorler gibi ticiincii kigilerle cesitli s6zlesme-
ler akdetmis olabilirler. Bu tiir projelerin karmagiklig: géz
oniine alindiginda igveren, yiiklenicinin EPC s6zlesmesi
tahtindaki yiikiimliiliiklerini yerine getirmemesi nedeniy-
le ticlincii kisilerle yapilan s6z konusu anlagsmalardan do-
gabilecek cesitli riskler ile her an karg1 karsiya kalabilir. Bu
baglamda, EPC yiiklenicisinden kaynaklanan bir giinliik
gecikme bile igverenin ticiincii kigiler ile imzaladig s6z-
lesmelerin ihlaline yol acabilir. Ayrica EPC yiiklenicisinin
ylkiimliiliiklerini yerine getirmemesinin sonucu olarak
ortaya cikacak zararlarin igveren tarafindan tahmin edi-
lebilmesi neredeyse imkansiz olabilmektedir. Bu nedenle,
gotiirii tazminat hiikiimleri igverenin zararlarim EPC ytiik-
lenicisinden tahsil edebilmesi i¢in bir alternatif olabilir.

Gotlirii tazminat hiikiimlerinin diizgiin ve geregi gibi
hazirlanmadigi durumlarda, EPC sozlesmeleri tahtinda
igsverenler bekledikleri gibi hukuki olarak korunamayabi-
lirler ve kotli hazirlanmig gotiirti tazminat hiikiimleri, bu
hiikiimlerin uygulanmasinda hukuki tartismalara neden
olabilir. Ayrica, Tiirk hukukunda gotiirii performans taz-
minatimin varlig: tartismali iken, Yargitay gotiirii gecikme
tazminatinin varligini kabul etmektedir. Keza gotiirii per-
formans tazminati, tesisin taraflarca anlagildifi sekilde
islememesi durumunda igverenin EPC s6zlesmesi tah-
tindaki yegane caresi olabileceginden, gotiirii performans
tazminatinin hesaplanma formiilii ve metodunun belir-
lenmesi biiyiik 6nem tasimaktadir. Bubaglamda, taraflarin
yukaridabahsedilenler1s1ginda gotiirii tazminat hiikiimle-
rini dikkatli bir sekilde hazirlamalar: ve bu hiikiimleri ge-
cerli ve uygulanabilir hale getirmek icin 6nceden belirlen-
mis makul bir bedel belirlemeleri gerekmektedir.
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