PART 4 ESIN TANERIi & OZGE TUNCEL & YAGMUR TURAN
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FORECLOSURE OF
LIMIT MORTGAGE

1.INTRODUCTION

NE OF THE FUNDAMENTAL PURPOSES OF PRIVATE LAW IS SE-
curing the receivables. In our legal system, right of
mortgage is a collateral security which gives a right
to debtee to foreclosure the movable or real estate

which is subject to the security or another type of right

without the consent of proprietor and receive the debts
from the sum of money when the debt has not paid in due
time. Mortgage which is one kind of the real estate pledge
hasbeenregulated between articles 881 and 897 of Turkish

Civil Code numbered 4721 (“TCC”). Mortgage has defined

as arestricted collateral right through securing the receiv-

ables, without attached a negotiable commercial paper and
giving an opportunity to foreclosure real estate and obtain
the receivables.

As per the Article 881 of TCC, mortgage which is the type of
the real estate pledge may secure three (3) different kind of
receivable; which is (i) determined and existed or (ii) pos-
sible to arise in the future or (iii) certain to arise in the fu-
ture. The significant matter at this point is, the event of the
foreclosure of mortgage right is demanded, and the receiv-
able must be due and payable. In principle, there are two
(2) types of mortgage due to the determination of amount
of the security within the scope of TCC. At the time of es-
tablishing a mortgage;

-
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1. GiRiS

LACAKLARIN TEMINAT ALTINA ALINMASI OZEL HUKUKUN

temel amaclar1 arasinda yer alir. Hukukumuzda,

alacakliya, alacagin vadesinde 6denmemesi halinde,

teminatin konusunu olugturan taginir veya tagin-
maz bir mal veya bir bagka hakki, malikin rizasina gerek
olmaksizin, paraya cevirmek ve elde edilen meblagdan ala-
cagini oncelikle almak yetkisini veren ayni teminat, rehin
hakkidir. Taginmaz rehninin bir cesidi olan ipotek, 4721
sayili Tiirk Medeni Kanunuw'nun (“TMK”) 881 ile 897. mad-
deleri arasinda diizenlenmistir. Ipotek, bir alacag: giivence
altina alma amaci1 giiden, kiymetli evraka bagh olmayan
ve sahibine bir tasinmazi paraya cevirterek alacagini elde
etme olanag saglayan sinirl bir ayni hak olarak tanimlan-
maktadir.

TMK’nin 881. maddesi uyarinca, ipotek, i) belirli ve mevcut
bulunan veya ii) ileride dogmas1 muhtemel veya iii) ileride
dogmasi kesin olan bir alacak olmak {izere ii¢ tiir alacagi te-
minat altina alabilen bir taginmaz rehni tiiriidiir. Bu nokta-
da 6nemli olan husus, ipotegin paraya cevrilmesi talebinde
bulunuldugunda, alacagin muaccel olmasinin gerekliligi-
dir. Kural olarak, TMK kapsaminda, teminat miktarinin
belirlenis tarzina gore iki tiir ipotek mevcut olup, ipotegin
tesisi aninda;
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(@ For the certain receivables, “Principal Mortgage”
(ii) For the receivables which is possible or certain
to arise in the future and which has not deter-
mined, “Limit Mortgage”, can be created.

Aforementioned mortgage types make differences within
the scope of enforcement proceeding law in the event of
the debtee request to foreclosure of mortgage in case of the
failure of the debtor. In another words, debtee may request
the foreclosure of the mortgage by enforcement proceeding
with judgment in regard to principal mortgage or by en-
forcement proceeding without judgment in regard to limit
mortgage. In the presentarticle, characteristics of mortgage
which is a kind of real estate pledge, process of foreclosure
of mortgage, process of enforcement proceeding with judg-
ment in regard to the foreclosure of mortgage and issues
which have been arisen in this regard have been mentioned
by giving examples from the Supreme Court’s precedents.

2. LIMIT MORTGAGE
2.1. Definition and Necessity of Creation

As it is mentioned foregoing, limit mortgage is created for
the uncertain receivables. Such mortgage fulfill the com-
mercial requirements such as; to create a guaranty factor
to secure the receivables which shall arise upon current
account balance between the dealers or the credit relation-
ship between banks and customers within a specific upper
limit.

2.2. The Characteristics of Limit Mortgage Before the Ac-
cessory Principle (Contingency with the Receivable)

Existence of mortgage depends on the existence of receiva-
bles which is subject to the mortgage security. Therefore,
invalidity or termination of receivables shall cause invalid-
ity or termination of the mortgage which aims to secure the
receivables. The fact that expressed as a principle of acces-
sory is not accrued during the establishment of a mortgage
as a limit mortgage, because the receivable is not due and
payable when the mortgage is established. However, this
situation shall not mean to establish a contingent mort-
gage. As per the article 882 sub-clause 1 of TCC, the re-
ceivables which is not certain or changeable is established
on a determined rank and the receivable preserve its rank
without considering the difference of amount of the receiv-
able which shall occur after the registration. For instance;
after the establishment of the first rank mortgage as a limit
mortgage for the receivable amounting 1.000.000.-TL even
mortgages are established as second rank, third rank and
fourth rank,, and the receivable subjected to limit mortgage
shall due after the subsequent mortgage ranks, it shall be
processed as the first rank.

i) miktaribellialacaklaricin “anaparaipotegi” (“ke-
sin ipotek”, “sabit ipotek”),

ii) miktar belli olmamakla birlikte ileride dogmasi
muhtemel veya kesin alacaklar icin ise “{ist siir
ipotegi” (“azami meblag ipotegi”) tesis olunabil-
mektedir.

S6z konusu ipotek cesitleri, bor¢lunun, borcunu 6deme-
mesi iizerine, alacaklinin, ipotegin paraya cevrilmesini
talep etmesi halinde, takip hukukunda farklilik yarat-
maktadir. Bir bagka deyisle, alacakli, anapara ipotegi s6z
konusuysa, ipotegin paraya ¢evrilmesi yolu ile ilamh takip
yoluna, iist sinir ipotegi séz konusu oldugunda ise, ipotegin
paraya cevrilmesi yoluyla ilamsiz takip yoluna bagvurabil-
mektedir. Makalemizde; ipotek tiirlerinden olan {ist sinir
ipoteginin 6zellikleri ve paraya cevrilmesi yoluyla ilamsiz
icra usulii ve bu hususta uygulamada karsilagilan birtakim
sorunlara, Yargitay ictihatlarindan da érnekler vermek su-
retiyle deginilmektedir.

2. UST SINIR iPOTEGI
2.1. Tanimi ve Hangi ihtiyaclarla Kuruldugu

Yukarida da aciklandigi iizere, iist sinir ipotegi, miktari be-
lirli olmayan alacaklar i¢in kurulur. Bu tiir ipotekler, 6rne-
gin, bankalarla miisterileri arasindaki kredi iligkilerinden
veya tacirler arasindaki cari hesap bakiyelerinden dogacak
alacaklarin, belirli bir iist sinir kapsaminda giivence altina
alinmasinda giivenlik unsuru olusturmak gibi ticari ihti-
yaclara cevap vermektedir.

2.2. ipotegin Alacaga Bagli Olmas: (Fer'ilik) ilkesi Karsi-
sinda Ozellikleri

Ipotegin varligy, giivencesini olusturdugu alacagm varh-
gina baghdir. Bu yiizden, alacagin gecersizligi veya sona
ermesi, onu giivence altina alma amaci taglyan ipotegin de
gecersizligine veya sona ermesine yol acar. Fer’ilik ilkesi
olarak ifade edilen bu olgunun, iist sinir ipoteginde, 6zel-
likle ipotegin kuruldugu asamada gerceklesmedigi aciktir,
zira, ipotegin kuruldugu sirada heniiz alacak mevcut de-
gildir. Ancak, bu durum sarta bagh olarak ipotek kuruldu-
gu anlamina gelmemektedir. TMK’nin 882. maddesinin
birinci fikrasi uyarinca, miktar1 belli olmayan veya degi-
sebilen alacaklar da, belli rehin derecesine yerlestirilir ve
tescilden sonra alacak miktarinda meydana gelecek degis-
melere bakilmaksizin sirasini korur. Orne{gin, 1.000.000,00
TLalacakicin birinci sirali derecede iist sinir ipotegi kurul-
masindan sonra iki, i¢ ve dordiincii sirali derecelerde ipo-
tek kurulmus olsa ve iist siur ipotegine bagh alacak, son-
raki siralardaki ipotek derecelerinin kurulmasindan sonra
dogsa bile, birinci sirali derecede islem gorecektir.

2.3. Necessity of Indicating the Limit in Mortgage Con-
tact Deed

Pursuant to the Article 851 of TCC, if the receivable is un-
certain, the amount of the limit which shall be secured
through the real estate within the scope of all the requests
of debtee must be indicated in the mortgage contact deed.
Because, it must be determined that, the mortgage estab-
lished before the real estate in what manners restricts the
value of the real estate. Indicating the monetary value of
the mortgage in the land registry which restricts the real
estate is significant in the way of the principle of public-
ity. There is no doubt there is a legal interest of knowing
the amount of the mortgage for those who wish to create
a mortgage after the former ranking mortgage, to create
another kind of restricted collateral right, to file an attach-
ment or to acquire the real estate which is registered an at-
tachment on it.

2.4. Prohibition of Exceed the Mortgage Limit Included
the Principal Receivable and All the Accessories

During the establishment of limit mortgage, the upper lim-
it securing the receivables is determined and registered to
land register. Accordingly, the upper limit indicated in land
register assesses the highest amount which maybe reached
of the requested amount for all type of receivables which is
secured by mortgage. In other words, all the demands of
debtee (principal, interest, expense of enforcement) are
secure only within highest limit. ( Supreme Court, num-
bered 1989/11-284 E., 1989/379 K. , Supreme Court 11th
Civil Department, dated 09.05.2005 numbered 2004,/8125
E., 2005/4761 K., Supreme Court 12% Civil Department
dated 21.03.2011, numbered 2010/23451 E., 2011/3939 K.)

The receivables of debtee which exceed the highest limit is
constitutes as an unsecure receivable, and could not bene-
fit from the mortgage. . For the receivables of debtee which
exceed the upper limit, are not subject to the requirement
of the legal proceeding of foreclosure of mortgage regu-
lated in article 45 of Bankruptcy and Enforcement Law
numbered 2004 (“BEL”). An attachment proceeding or
bankruptcy proceeding against the debtor as an unsecured
receivable might be started for such receivables. In the
event of mortgage is created by the third party, the third
party is not held liable for the unsecured receivables which
exceed the upper limit.

If the legal proceeding of a receivable exceeds the upper
limit, debtor may always exercise the right of complaint by
appealing to the enforcement court. The seven (7) day time
limit regulated in Article 16 of BEL has not taken into con-
sideration in this regard.

2.3. Ust Sinirin Miktarinin ipotek Akit Tablosunda Goste-
rilmesi Zorunlulugu

TMK’nin 851. maddesinde, alacagin miktarmin belirli ol-
mamas! halinde, alacaklinin biitiin istemlerini kargilaya-
cak sekilde gayrimenkuliin giivence altina alacag iist sini-
rin miktarimin ipotek akit tablosunda gosterilmesi zorunlu
tutulmugtur. Zira, taginmaz {izerindeki rehin yiikiiniin, ta-
sinmazin degerini hangi dlciide sinirladiginin belirlenmis
olmasi gerekir. Taginmazi sinirlayan rehin yiikiiniin para-
sal degerinin tapuda gosterilmesi, kamuya acikhik ilkesi yo-
niinden 6nem tagimaktadir. On siradaki rehinden sonraki
siral1 derecelerde rehin tesis etmek, bagka bir sinirh ayni
hak edinmek, taginmaza haciz koydurmak veya taginmazi
rehinle kayith olarak iktisap etmek isteyen kimselerin, 6n
siradaki rehin yiikiiniin tutarini bilmelerinde hukuki ya-
rarlar1 bulundugu siiphesizdir.

2.4. Asil Alacak ve Tiim Fer'ileri Dahil ipotek Limitinin
Asilamamasi

Ust smir ipoteginin kurulmasinda, teminat saglanan en
yiiksek sinir belirlenerek tapu kiitiigiine tescil edilir. Bu
dogrultuda tapu kiitiigiinde gosterilmis bulunan iist sinir,
ipotegin teminat altina aldig) tiim alacak kalemleri icin ta-
lep tutarinin ulagabilecegi en yiiksek miktar tayin etmek-
tedir. Diger bir ifade ile alacaklinin tiim talepleri (anapara,
faiz, takip gideri), ancak tapu kiitiiglinde gosterilmis bu-
lunan tist sinira kadar teminat kapsaminda yer alir. (Yar-
gitay Hukuk Genel Kurulu, 1989/11-284 E. ve 1989/379 K,
Yargitay 11. Hukuk Dairesi, 09.05.2005 T, 2004/8125 E.,
2005/4761 K., Yargitay 12. Hukuk Dairesi, 21.03.2011 T,
2010/23451E., 2011/3939 K.)

Alacaklinin iist sinir1 agan alacag), giivencesiz alacak nite-
ligi tagidigindan, teminattan yararlanamaz ve 2004 sayili
fcra Iflas Kanununun (“IiK”) 45. maddesinde yer alan
rehnin paraya cevrilmesi yoluyla takip zorunluluguna tabi
olmadan s6z konusu agan kisim icin, bor¢lu aleyhine, adi
alacak olarak haciz veya iflas yoluyla takip yapilabilir. ipo-
tek veren ticiincii kisi oldugu takdirde ise, ticiincii kisi adi
alacaktan sorumlu tutulamaz.

Ust sinir1 agan miktar1 igeren bir takip kargisinda, bor¢lu
her zaman icra mahkemesine bagvurarak sikayet hakkini
kullanabilir. IIK’nin 16. maddesinde diizenlenen yedi (7)
giinliik siire burada s6z konusu degildir.

TMK’nin 864. maddesinde, rehnin tapu kiitiigline tescil
edilmesinden sonra, alacak i¢in zamanagiminin igleme-
yecegi ongoriilmektedir. Ipotek iist sinirini agan alacaklar,
rehin kapsamina girmediginden, bu alacaklar hakkinda za-
managimi isleyecektir.
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As per the Article 864 of TCC, after the registration of
mortgage to the land registry, the statute of limitation shall
not be applied to the receivable. Receivables which exceed
the upper limit, are not within the scope of the mortgage,
therefore statute of limitation shall be applied to such re-
ceivables.

3. FORECLOSURE OF LIMIT MORTGAGE
3.1. Legal Proceedings

Enforcement proceeding with judgment by the way of
foreclosure of mortgage commences by requesting the en-
forcement proceeding to competent enforcement office
by debtee. As per the article 149 of BEL, if the owner of the
real estate and debtor is same, request of enforcement pro-
ceeding must be served to this person, if owner of the real
estate and debtor are different, request of enforcement
proceeding must be served both to debtor and the owner of
real estate. In another words, if the principal debtor is not
included into the enforcement proceeding, it is not possi-
ble to include the debtor into the enforcement proceeding
afterwards. Therefore, the annulment of the enforcement
proceeding is required.. However, there are also contrary
decisions; the Supreme Court’s decisions are generally in
the above mentioned regard. (Supreme Court, 19% Civil
Department, dated 18.01.2012, numbered 2011/4432 E.,
2011/355 K., Supreme Court 12% Civil Department, dated
02.04.1997, numbered 10286 E., 10717 K.) On the contrary,
in the event of that enforcement proceeding is commenced
against the principle debtor, but have not been commenced
against to third party who established the mortgage, the
third party can be included into the enforcement proceed-
ing later on (Supreme Court 8th Civil Department, dated
15.11.2012, numbered 8463 E., 10512 K., Supreme Court
12th Civil Department, dated 19.3.1999, numbered 9512 E.,
10509 K.).As per the article 887 of TCC, if the owner of the
real estate who established the mortgage is not responsible
for the debt personally, effectiveness of request of payment
against to the third party depends upon the request of pay-
ment is made both to the principle debtor and the third

party.

Pursuant to Supreme Court, if the receivable is not due
and payable, the relevant deficiency may be alleged for an
indefinite time period at every stage, and is considered ex-
efficio by the enforcement court.

3.2. Order of Payment

After therequest of foreclosure of mortgage of debtee, head
of execution office sends an order of payment as per the ar-
ticle 60 of BEL to the debtor and to the owner of the real
estate, if the real estate owned by third party. The aim is in

3. UST SINIR iPOTEGiNiN PARAYA CEVRILMESi

3.1. Takip Talebi

Ipotegin paraya cevrilmesi yoluyla ilamsiz takip, alacakli-
nun, yetkili icra dairesine IiK uyarinca yaptig: takip talebi
ile baglamaktadir. IIK’nimm 149. maddesi uyarinca, takip
talebinin, bor¢lu ile tasinmazin maliki aym kisi ise, bu ki-
siye, farkh kisiler ise, hem borcluya hem de malike yonel-
tilmesi gerekmektedir. Bir bagka deyisle, asil bor¢lu, taki-
be dahil edilmemis ise, daha sonra takibe dahil edilmesi
miimkiin olmadigindan, takibin iptaline karar verilmesi
gerekmektedir. Bu hususta, farkh kararlara rastlanmakla
birlikte, Yargitay'in genel olarak verdigi kararlar bu yonde-
dir. (Yargitay 19. Hukuk Dairesi, 18.01.2012 T., 2011/4432
E., 2011/335 K., Yargitay 12. Hukuk Dairesi, 02.04.1997 T,
10286 E., 10717 K.) Ancak, bu durumun tam tersi sekilde,

this respect, if the debtor and owner of the real estate have
objections to the debt separately, to provide an opportu-
nity for them to claim their objections and release the real
estate from the mortgage through paying the debt. Pursu-
ant to Supreme Court, the principle of sending the order
of payment to debtor and owner of real estate separately
isin related with public order; therefore, it is accepted that
failing to fulfill the principle may be subject to complaint
for an indefinite time period (Supreme Court, 11* Civil
Department, dated 09.07.2007, numbered 2006/8151 E.,
2007/10454 K.)

In contradiction to the foreclosure of mortgage by en-
forcement proceeding with judgment, as per the dominant
opinions of doctrine, it is accepted that, unless it is clearly
stated, head of executive office cannot examine the base of
receivable, therefore the head of executive office has not

yani, asil bor¢lu hakkinda takip yapildig: halde, ipotek ve-
ren tcilincii kisi hakkinda takip yapilmamigsa, bu kisinin
daha sonra takibe dahil edilmesi miimkiindiir. (Yargitay
8. Hukuk Dairest, 15.11.2012 T., 8463 E., 10512 K., Yargitay
12. Hukuk Dairesi, 16.3.1999 T., 9512 E. 10509 K.) TMK’nin
887. maddesi uyarinca da ipotekli tasinmaz maliki bor¢tan
sahsen sorumlu degilse, alacaklinin 6deme isteminin ona
kars: etkili olmasi, bu istemin hem bor¢luya, hem kendisi-
ne kars1 yapilmis olmasina baghdir.

Yargitay’a gore, alacagin muaccel olmadigr durumlarda,
s0z konusu eksiklik kamu diizeni ile ilgili oldugundan her
agamada siiresiz olarak ileri siiriilebilecek ve icra mahke-
mesince de re’sen goz oniinde bulundurulacaktir. (Yar-
gitay 12. Hukuk Dairesi, 08.06.2010 T., 2010/2662 E. ve
2010/14487 K.)

3.2. 6deme Emri

Alacaklinin, ipotegin paraya cevrilmesini talep etmesinden
sonra, icra miidiirii, borcluya ve tasinmaz li¢iincii sahsa ait-
se, tasinmaz malikine, {{K’nin 60. maddesi uyarimca diizen-
lenmig birer 6deme emri génderir. Burada amag, hem borg-
lunun hem de taginmaz malikinin ayr1 ayr1 borca itirazlari
varsa, bunlar1 bildirmelerini ve borcu 6deyerek tasinmazi
ipotek yiikiinden kurtarmalarini saglamaktir. Yargitay,
6deme emrinin bor¢lu ve taginmaz maliki {iciincii kisiye
ayr1 ayr1 gonderilmesi gerektigi hususunun, kamu diize-
nine iliskin oldugunu; bu nedenle, bu kurala uyulmamig
olmasinin siiresiz sikayete konu olacagim kabul etmisgtir.
(Yargitay 11. Hukuk Dairesi, 09.07.2007 T,, 2006/8151 E. ve
2007/10454K.)

Ipotegin ilamh takip yoluyla para cevrilmesinden farkh
olarak, ilamsiz takipte, doktrinde hakim olan goriis uyarin-
ca, icra miidiiriiniin, acikca belirtilmedigi siirece, alacagin
esasina iligkin inceleme yapamayacagl ve bu sebeple, ala-
cagin muaccel olup olmadigini inceleme yetkisi bulunma-
dig1 kabul edilmektedir. Bununla birlikte, alacagin muaccel
olmadigl, alacaklinin takip talebine ekledigi belgelerden
acike¢a anlagilmakta ise, icra miidiiriiniin bor¢luya 6deme
emri gonderilmesini reddetmesi gerektigi seklinde goriis-
ler mevcuttur. Yargitay ictihatlar1 uyarinca, icra miidiirii-
niin, taginmaz malikinin {i¢lincii sahis olmas1 durumunda,
TMK’nin 887. maddesinde diizenlenen ipotegin muacce-
liyet ihtarimin bu kisiye de yapilip yapilmadigi hususunu
aragtirmas1 gerekmektedir. (Yargitay 11. Hukuk Dairesi,
20.06.2011T., 2009/15097 E., 2011/7433 K., Yargitay 11. Hu-
kuk Dairesi, 09.07.2009 T, 2006/8151 E., 2007/10454 K.)

3.3. Borglunun Borcunu Odemesi

Odeme emrinin tebligi iizerine borgly, takibin her saf-
hasinda borcunu édeyerek tasinmazin satigini 6nleyebi-
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authority to examine whether the receivable is due and
payable or not, in the enforcement proceeding without
judgment.

On the other hand, some other remarks indicate that, if it
is understood that the receivable is not due and payable
from documents attached to the request of enforcement
proceeding, head of execution office must reject to send
an order of payment to the debtor. Pursuant to Supreme
Court, if the owner of real estate is a third party, head of
executive office must analyze whether the notification of
maturity of the mortgage regulated in Article 887 of TCC is
also made to third party or not. (Supreme Court, 11th Civil
Department, dated 20.06.2011, numbered 2009/15097 E.,
2011/7433 K., Supreme Court 11" Civil Department, dated
09.07.2009, numbered 2006/8151 E., 2007/10454 K.)

3.3. Payment of the Debt by the Debtor

Upon the notification of order of payment, debtor may pre-

lir. Kendisine 6deme emri teblig edilen taginmaz maliki
ticilincii sahis da, takip konusu borcu 6deyerek takibi dur-
durabilir. Bu halde, ii¢iincii sahis, 6098 sayili Tiirk Borglar
Kanunu’nun 127. maddesi uyarinca alacaklinin halefi olur
ve aralarindaki i¢ iligkiye gore borcluya riicu edebilir.

3.4. Borclu Tarafindan Odeme Emrine itiraz Edilmesi

Kendisine 6deme emri teblig edilen bor¢lu ve varsa tagin-
maz maliki iiciincii kisi, 6deme emrinin tebliginden itiba-
ren yedi (7) giin icinde, yazili veya sozlii olarak icra daire-
sine itiraz edebilir. Tcra dairesi yerine, icra mahkemesine
yapilan itiraz gecersiz olup, mahkeme tarafindan reddi ge-
rekmektedir. Siiresi icinde yapilan itiraz, ipotegin paraya
cevrilmesi yoluyla yapilan takibi kendilig§inden durdurur.

Borclu (veya taginmaz maliki {i¢iincii kisi) alacagin varhigi-
na, tutarina veyalimiti agan bir sekilde yapilan takibe itiraz
edebilir. Ote yandan, ipotegin paraya cevrilmesinde ilam-
siz icra takibinde, borclu (veya tasinmaz maliki {i¢iincii

vent the sale of the real estate through paying the debt at
every stage of enforcement proceeding. Third party who is
the owner of the real estate, and received the notification
of order of payment may also suspend the enforcement
proceeding by paying the debt. In such event, as per the
article 127 of Turkish Code of Obligations numbered 6098
(“TCO”), third party becomes a successor of the debtee and
may revoke the debtor in regard to the internal relation-
ship among them.

3.4. Objection to Order of Payment By Debtor

Debtor and third party who is the owner of the real estate
by whom the notification of order of payment made, shall
object to enforcement within seven (7) days, from the date
of the notification of order of payment, in written or ver-
bally. The objection made to the enforcement court instead
of enforcement office is invalid and should be rejected by
the court. The objection made within the abovementioned
time period, suspends enforcement proceeding of foreclo-
sure of mortgage.

Debtor (or third party who is the owner of the real estate)
may object the existence and amount of receivable or legal
proceeding which exceeds the limit. However, debtor (or
third party who is owner of real estate) cannot make an
objection about the statute of limitation and right of mort-
gage of debtee. Because, as well as the statute of limitation

kisi) zamanagimu itirazinda bulunamayacag gibi, alacakli-
nin ipotek hakkina da itiraz edemeyecektir. Zira, ipotekle
glivence altina alinmig alacaklar hakkinda zamanagimu ig-
lemeyecegi gibi, ipotegin tapu siciline tescil edilmis olmasi
da ipotek hakkinin varhigina karine tegkil eder ve ipotek
hakkinin iptali sadece dava yolu ile ileri siiriilebilir.

Alacag iist siur ipotegi ile teminat altina alinmig alacak-
11, takip talebinde ve buna uygun olarak gonderilen 6deme
emrinde, {ist sinir1 agan miktarda alacagini talep etmisse,
bor¢lunun bu takibe kars: siiresi icinde, agilan limite ilis-
kin olarak itirazda bulunmasi gereklidir. Bu halde ipotek
hakkina degil, iist sinir1 agan kismin teminath olmadig ve
ipotegin paraya cevrilmesi yolu ile takip yapilamayacagina
iligkin itiraz ileri siiriilecektir. Itirazin siiresine iligkin ola-
rak Yargitay’in son kararlarinda, bu hususun kamu diize-
nine iligkin oldugu ve bu nedenle siiresiz sikayet biciminde
ileri siiriilebilecegi ve hatta bu durumun icra mahkemesi
tarafindan re’sen dikkate alinacag hiikiim altina alinmig-
tir. (Yargitay 12. Hukuk Dairesi, 22.12.2011 T, 2011/11811 E.
ve 20111/30041 K., Yargitay 12. Hukuk Dairesi, 06.10.2009
T, 2009/9414 E., 2009/18089 K.)

3.5. 0deme Emrrine itirazin Giderilmesi
3.5.1. Itirazin Iptali Davast

Eger bor¢lu veya tasinmaz maliki {i¢iincti kisi, yedi (7) giin
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for receivables secured by mortgage shall not be applied,
registration of mortgage to land registry is a presumption
for the existence of the right of a mortgage and annulment
of right of a mortgage shall be set forward through law suit.

If the debtee whose receivables secured by limit mortgage
request the receivable within the exceeding amount of the
limit, in the request of enforcement proceeding and order
of payment made in accordance with it, debtor should be
made objection to the enforcement proceeding within the
given time period in regard to the exceeding amount. In
this case, the objection shall be bring forward, not to the
right of mortgage, but in regard to the exceeding amount
of the upper limit which is not secured and the exceeding
amount of the upper limit cannot requested by foreclo-
sure. Pursuant to the Supreme Court’s recent decisions, in
regard to time limit of objection, such event is in regard to
the public order, therefore the objection may be served as
a complaint for an indefinite time period and e such event
is considered ex-efficio by execution court. (Supreme
Court, 12th Civil Department, dated 22.11.2011, numbered
2011/11811 E. and 20111/30041 K., Supreme Court 12 Civil
Department, dated 06.10.2009, numbered 2009/9414 E.
and 2009/18089 K.)

3.5. Abolishment of Objection to Annulment Action
3.5.1. Action for Annulment of Objection

If the debtor or the third party who is the owner of the
real estate make an objection to request of the enforce-
ment proceeding within seven (7) days, as per the article
67 of BEL, mortgagee may file a lawsuit in order to bring
an annulment action of objection by means of proving of
existence of receivable within one (1) year from the date
of notification of objection. In the action for annulment
of objection, if the injustice of the objection made by the
debtor is decided then the debtor, if the injustice and bad
intention of the execution proceeding is decided then the
debtee, within the request made by the other party, shall be
sentenced to the appropriate compensation which is not
below %20 of the rejected or the resolved amount.

3.5.2. Release of the Objection

As per the article 68 of BEL, in the event of enforcement
proceedings of debtee whose demand is objected based
upon a promissory note which is notarized or whose sig-
nature is accepted including acknowledgment of debt or
based upon a voucher or deed is duly given by a competent
authority or governmental agencies within the scope of
their power, debtee may want to abolishment of objection
permanently within six (6) months from the date of noti-
fication of objection. On the other hand as per the Article
68 sub-clause (a) of BEL, if the documents which are based

icinde takip talebine itiraz ederse, IIK’nin 67. maddesi uya-
rinca, ipotek alacaklisy, itirazin tebligi tarihinden itibaren
bir (1) sene icinde mahkemeye bagvurarak, genel hiikiimler
dairesinde alacagin varligini ispat suretiyle itirazin iptalini
dava edebilecektir. Itirazin iptali davasinda, takip borclu-
sunun itirazinin haksizligina karar verilmesi halinde borg-
ly; takibinde haksiz ve kotii niyetli oldugunun anlagilmasi
halinde alacakly; diger tarafin talebi {izerine, ret veya hiik-
molunan meblagin yiizde yirmisinden asag1 olmamak iize-
re, uygun bir tazminata mahkum edilebilecektir.

3.5.2. Itirazin Kalduimast

IIK’nin 68. maddesi uyarinca, talebine itiraz edilen ala-
caklinin takibi, imzasi ikrar veya noterlikce tasdik edilen
bor¢ ikrarini iceren bir senede yahut resmi dairelerin veya
yetkili makamlarin yetkileri dahilinde ve usuliine gére ver-
dikleri bir makbuz veya belgeye dayaniyorsa, alacakli, ken-
disine tebliginden itibaren alt1 (6) ay icinde itirazin kesin
olarak kaldirilmasim isteyebilir. Bununla birlikte IiK’nin
68/a. maddesi uyarinca, alacaklinin dayandigi belgeler, adi
nitelikte olup da, bor¢lu bu belgelerden birisinde yer alan
imzasina ayrica ve acikea itiraz ederse, alacakly, itirazin

to the enforcement proceeding of debtee are ordinary,
and the debtor make an objection to his signature before
the documents evidently and separately, debtor may want
to abolishment of objection temporarily within six (6)
months from the date of notification of objection. Unless
the decision of abolishment of objection permanently
turns into the decision of abolishment of objection tempo-
rarily, debtor cannot request the sale of the real estate in
which the mortgage has established before.

3.6. Finalizing the Legal Proceedings and Request of Sale

If the debtee or third party who is the owner of the real
estate has not made objection to order of payment within
seven (7) days or has not paid the debt within thirty (30)
days, then the enforcement proceeding becomes definite,
and debtor shall request to foreclosure sale of real estate
in which the mortgage has established before.. As per the
article 150 sub-clause (e) of BEL, debtor must request to
foreclosure sale of the real estate within one (1) year from
the date of notification of order of payment. If foreclosure
sale of the real estate is not requested within the time limit
given, the enforcement proceeding will be forfeiture.

‘r

kendisine tebliginden itibaren alt1 (6) ay icinde itirazin
gecici olarak kaldirlmasini isteyebilir. Itirazin gecici kal-
dirilmasi karari, kesin kaldirilma kararina doniismedikge,
alacakli, ipotekli taginmazin satigini isteyemez.

3.6. Takibin Kesinlesmesi ve Satis Talebi

Borclu veya tasinmaz maliki ti¢lineii kisi, yedi (7) giin icin-
de 6deme emrine itiraz etmez veya otuz (30) giin icinde
borcu 6demez ise, takip kesinlesir ve alacakly, ipotekli gay-
rimenkuliin satisini isteyebilir. Alacakl, IIK 150/e madde-
si uyarinca, ipotekli tasinmazin satisini, 6deme emrinin
tebliginden itibaren bir (1) sene icinde istemelidir. ipotekli
tasinmazin satis1 bu siire icerisinde istenmezse, yapilan ta-
kip diisecektir.

3.6.1. Tasinmaz Uzerinde Birden Fazla Ipotek Tesis
Edilmesi Halinde Satis

Tasinmaz {izerinde birden fazla ipotek varsa, satim bedeli-
nin alacaklilar arasinda paylag-tirilmasi, derece siralarina
gore yapilacaktir. Ayni derecede bulunan alacaklilar; ta-
sinmazin satim bedeli, bu derecelerde yer alan alacagin ta-
mamini kargilamaya yetmedigi takdirde, o dereceye diisen
miktari, alacaklar1 oraninda paylagirlar.

3.6.2. Tasinmazin Satun Bedelinin Ipotek Borcunu
Karsilamamast

Eger ipotekli tasinmaz veya taginmazlar satildifinda, elde
edilen tutar ipotek borcunu kargilamaz ise, asil borclu hak-
kinda iiK 150/f ve 152. maddeleri uyarinca rehin ac1g81 bel-
gesi verilir. Ancak, ipotekli tasinmaz satilarak paraya cev-
rildiginde {i¢lincii sahsin sorumlulugu sona erecegi icin,
ipotek borc¢lusu iciincii sahis veya ticlincii sahislar hakkin-
darehin ag181 belgesi diizenlenmeyecektir.

3.6.3. Ipotekli Gayrimenkuliin Paraya Cevrilmesi Son-
rasinda Muaccel Olmayan Alacaga Iligkin Temi-
natin Durumu

Ust sinir ipoteginde pratikte karsilagilan ve mer’i mevzu-
attaacik diizenlemesi bulunmayan durum, ipotek alacakl-
sinin, ist sinir ipotegi ile teminat altina alinmig alacaginin,
bir kisminin muaccel hale gelmesi sonucunda, yalnizca bu
kisma iligkin takip baglatmasidir. Béyle bir durumda, s6z
konusu gayrimenkul paraya cevrildiginden dolayi, ipotek
alacaklisinin muaccel olmayan alacagina iligkin teminat
mekanizmasinin nasil devam edecegi sorusu cevapsiz
kalmaktadir. Bu soyut ifadeleri agagidaki 6rnekle somut-
lagtirdigimiz takdirde konu ¢ok daha net anlagilacaktir.
Ornegin; 10,000,000,00 USD iist smir ipotegi olan bir ipo-
tek alacaklisinin, alacaginin 1,000,000,00 USD’lik muaccel
olan kismina iligkin takip baglatmasi ve taginmazi paraya
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3.6.1. Sale Of The Real Estate In Which More Than One
Mortgage Has Been Established Before

If more than one mortgage has been established before
the real estate, the distribution of the sale price shall be
made to debtees in respect with their ranking order. If the
sale price does not fulfill the absolute amount of receiva-
bles, then the amount get on their rank shall be distributed
within the ratio of their receivables.

3.6.2. If The Sale Amount Of The Real Estate Shall Not
Fulfill The Mortgage Debt

When real estate/estates in which a mortgage has estab-
lished before are sold, if the sale price does not fulfill the
mortgage debt, then an open mortgage certificate is given
to principal debtee in regard to the article 150 sub-clause
(f) and 152 of BEL. However, liability of the third party
shall be terminated within the foreclosure sale of real es-
tate in which a mortgage has established, open mortgage
certificate is not formed for the third party mortgager/
mortgagers.

3.6.3. The Situation Of The Security Regarding The Re-
ceivables is Not Due And Payable After The Fore-
closure Of The Real Estate In Which A Mortgage
Has Established Before

The situation faced with the practice, even though it has
not regulated clearly before the relevant legislation is,
after the part of the receivable become due within the re-
ceivables secured with the upper limit mortgage, mortga-
gee shall commence an enforcement proceeding only for
the receivables which become due and payable. In such
circumstances, because the respective real estate is fore-
closed, the security mechanisms of the receivables which
are not due and payable remain unanswered. The situation
which is abstract will be much more clear with a specific
example, for instance a mortgagee whom 10.000.000.-USD
upper limit mortgage has been established on his behalf
commences an enforcement proceedings for the amount
of 1.000.000.-USD which is the due and payable part of
the debt and fulfills his receivable through the foreclo-
sure of the real estate, then the situation of the remaining
9.000.000.-USD shall be appeared as a legal issue.

As it is indicated above, the BEL does not include a spe-
cific regulation for this situation. In a similar situation,
Supreme Court, 12® Civil Department, with the verdict
dated 7.11.2003, numbered 2003/16972 E. and 2003/21995
K. decided that “with the execution proceeding by the way
of foreclosure of mortgage of the Bank, and the situation
where the real estate is responsible of the debt only with a
limit, bank may request to store the amount of the guaran-

cevirerek alacagini tahsil etmesi durumunda, 9,000,000,00
USD’lik kisma iligkin durumun ne olacag hukuki bir sorun
olarak karsimiza ¢cikmaktadir.

Yukarida belirtildigi gibi, IIK bu konuda net bir hukuki
cevap vermemektedir. Benzeri bir olayda, Yargitay 12. Hu-
kuk Dairesi, 07.11.2003 T., 2003/16972 E. ve 2003/21995 K.
sayil kararinda; “Bankanin yapacagi ipotegin paraya ¢ev-
rilmest yoluyla takipte, tasinmazin bor¢tan limitle sorumlu
oldugu hallerde, banka, hentiz nakde cevrilmemis teminat
mektubu bedellerinin depo edilmesini isteyebilir. Taginma-
zin satigt ile ipotek ortadan kalkar, limit dahilindeki artan
bedel bankanin hesabina depo edilir. Bir diger deyisle, ban-
kanin gayrimenkul ipotegi satis sonucu para tizerinde rehin
hakkina doniisecektir.” denilmektedir. Bu dogrultuda, ka-
lan alacaklarin {ist sinir ipotegi teminati kapsaminda ol-
masl ve teminat olarak tek bir gayrimenkuliin s6z konusu
olmasi halinde, yukaridaki 6rnegimizde ipotek alacaklisi-
nin muaccel olmayan kisma iligkin icra dairesine miiracaat
ederek gayrimenkuliin satis1 sonrasinda 9,000,000,00 USD
kisma iligkin bedelin kendi hesabinda depo edilmesini is-
teme hakki bulunmaktadir. Boylelikle ipotek alacaklisinin
muaccel olmayan kisma iligkin teminat1 devam etmis ola-
caktir.

4.SONUC

Yukarida aciklandig {izere, iist sinir ipotegi; ileride doga-
cak veya dogmasi ihtimal dahilinde olan bir alacagin temi-
nati olarak tesis edilir. Belirsizlik s6z konusu oldugundan,
ileride meydana getirecegi sorunlar1 6nlemek amaciyla
tasinmazin belirsiz bu borca karsi ne miktar teminat tegkil
edecegi ipotek akit tablosundaki limitle tespit edilir. Dola-
yisiyla, ileride s6z konusu olacak ana borg, buna eklenecek
faiz, takip giderleri bagka bir ifade ile iist sinir ipotegi ile
teminat altina alinan tutar, ipotek bedeli ile sinirli olacak,
alacaklinin ipotek bedelini asan alacaklar1 icin ancak genel
haciz yoluyla takip yapilabilecektir. Ust simir ipoteginin
paraya cevrilmesi, ilamsiz icra takibi ile yapilacaktir. Bu-
nunla birlikte, ipotek veren iiciincii kisi yoniinden borcun
muaccel hale getirilmesinden 6nce onun hakkinda gecerli
bir takip yapilamayacaktir.

Ipotek alacaklisi, alacagin muaccel olmasiyla birlikte, ipo-
tegin paraya cevrilmesini talep edebilecektir. Bu hususta,
uygulamada cesitli sorunlarla karsilagilmaktadir. Bunlar-
dan biri, icra miidiiriiniin, takip talebinde belirtilen ala-
cagin muaccel olup olmadigini arastirma yetkisinin olup
olmadigidir. Doktrinde hakim olan gériis, icra miidiiriiniin
ilamsiz takiplerde alacagin muaccel olup olmadigina yo6-
nelik olarak arastirma yapamayacagina iligkin olsa da, bu
durumun aksine hitkmeden Yargitay karar1 da bulunmak-
tadir. Ust sinir ipoteginde karsilagilan bir diger sorun ise,
ipotek paraya cevrildikten sonra heniiz muaccel olmayan

tee letters which has not foreclosed yet. With the sale of the
real estate, the mortgage has removed; the exceeding amount
up to the upper limit shall be stored on behalf of the bank. In
other words, the mortgage right before the real estate of the
bank turns into the lien before the money through the sale
of the real estate. Accordingly, if the remaining receivable
is within the upper limit mortgage and if only there is one
real estate as a security, for the given example above, the
mortgagee has right to request to store the 9.000.000.-USD
remaining amount after the sale of the real estate, for the
receivable which is not become due or payable, through ap-
plying to the execution office.

4.CONCLUSION

As it is mentioned foregoing, limit mortgage is established
in order to secure receivables which shall arise or is pos-
sible to arise in the future. Because of the reason of uncer-
tainty,, for the avoidance of issues which may occur in the
future the security amount of the real estate of an uncer-
tain debt has been decided with the upper limit indicated
in the mortgage contract deed. Accordingly, the principle
debt, interest which shall be added to the mentioned debt
and expenses of enforcement proceedings in another
words, the amount which is under the security of the upper
limit mortgage shall be restricted by the upper limit of the
mortgage, therefore for the receivables of debtee which are
exceeded the mortgage amount may only be prosecuted
by an ordinary attachment proceeding. Foreclosure of the
limit mortgage shall be made by an enforcement proceed-
ing without judgment. Besides, for the third parties who
has established a mortgage, a valid enforcement proceed-
ings cannot be made against him before the debt becomes
due and payable.

Mortgagee may demand foreclosure of mortgage in con-
currence with the receivable becomes due and payable. In
thisregard variousissues are faced in practice. One of them
is whether head of execution office has the authority to ex-
amine if the receivable indicated in the request of enforce-
ment proceeding is due and payable or not. Even there are
dominant remarks of the doctrine is that the head of ex-
ecution office does not have an authority to examine if the
receivable is due and payable, or not, there is a Supreme
Court decision contrary to this remark. Another issue
faced in regard to limit mortgage is how the security of the
receivable which is not due and payable yet shall continue
after foreclosure of mortgage. In this respect, in accord-
ance with the principle of trustworthiness of law, when the
real estate has been foreclosed, the security of the receiv-
able which becomes due and payable should continue as a
pecuniary guaranty on condition that the guaranty shall be
restricted up to the amount of the limit mortgage.

alacaklarin teminatinin ne sekilde devam edecegidir. Bu
hususta, hukukun giivenilirligi ilkesi dogrultusunda ta-
sinmaz paraya cevrildiginde muaccel olmayan alacaklarin
teminatinin nakdi teminat olarak, iist siniripotek bedeliile
sinirli olmak iizere devam etmesi gerektigi kabul edilmek-
tedir.
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