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ABSTRACT

To evaluate responsibility under Mining Law, it is imperative
to initially analyze specific notions. It is necessary to conduct
a thorough analysis of the titles “mine”, “miner”, “mine work-
er”,and "mining sector” individually, in order to proceed in the
right direction. It is possible to define the mining concept in
different ways, both geographically and legally. Subsequent-
ly, it is possible to question whether the concepts of miner
and mine worker are similar or even identical. Viewed from
both a worldwide and national sectoral perspective, it is evi-
dent that mining holds a pivotal position in economic terms.
Consequently, the concept of a mine operator assumes im-
mense significance as the operation of mines necessitates
an individual to take on the responsibility. The process of
obtaining licenses and permissions is crucial in the context
of mine operations. It is imperative to carefully examine the
procedures for obtaining exploration and pre-operating li-
censes, the different stages involved in granting licenses and
concessions, and the rights granted by special provincial ad-
ministrations pertaining to the mine. Ignoring these crucial
aspects could result in severe consequences that must be
avoided at all costs. In the realm of mining law, the issue of
legal liability at mining sites holds utmost significance, par-
ticularly the concept of hazard liability, which prevails as the
dominant situation in mining activities. In this regard, Article
71 of the TCO is considered a guiding provision that sheds
light on this form of liability. Hence, the present study aims
to meticulously examine the potential situations that may
emerge from mining operations and the implications of haz-
ard liability, specifically in the context of mines. The royalty
agreement is a crucial contract in mining law, as it involves
the transfer of mining rights from the rightful owners to ei-
ther natural or legal third parties for the exploration or opera-
tion of mines in designated areas. This consensual contract
binds both parties to certain obligations, and its legal nature
falls under the category of consensual agreements. It is note-
worthy that these contracts are not subject to any specific
form prescribed under the TCO.
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OZET

Maden Hukuku anlaminda sorumlulugu inceleyebilmek icin
oncelikle belli basli kavramlari incelemek gerekir. Bu dogrul-
tuda ilk nce maden, madenci, maden is¢isi ve maden sekto-
ru basliklar tek tek irdelenmelidir. Maden kavramini da gerek
cografi gerekse hukuki acidan farkli sekillerde tanimlamak
mumkundur. Devaminda madenci ve maden iscisi kavramla-
rinin da kendi aralarinda benzerlikleri ve hatta ayni seyler olup
olmadigini sorgulamak mumkundur. Sektorel agidan dunya
ve Ulkemiz perspektiflerinden incelendiginde de madenin;
ekonomik acidan onemli bir paya sahip oldugunu gormek
mumkundur. Devaminda, madenlerin kullanilabilmesi icin el-
bette ki onlari isleten bir kisi olmasi gerektiginden, sorumluluk
acisindan maden isleten kavrami 6nem arz etmektedir. Bu
acidan maden isletme hususu baglaminda; sirasiyla isletme
hakki kazanabilmek icin genel basvuru merciinin neresi ol-
dugu, arama ruhsatinin nasil elde edildigi, bunun devaminda
on isletme ruhsati verilmesinin nasil gerceklestigi, ruhsat ve
imtiyaz verilme asamalari ve il 6zel idareleri tarafindan made-
ne iliskin verilen haklar, bu baslik altinda incelenmesi gereken
hususlardandir. Maden hukukuyla ilgili en dnemli konulardan
biri olan maden sahalarindaki hukuki sorumluluk hususunda
ise maden faaliyetlerine egemen olan durumun tehlike sorum-
lulugu hali oldugunu soyleyebilmek mumkundur. Bu agidan
TBK'm. 771in hukmunun bu tarz bir sorumlulukta yol gosterici
bir hukum oldugunu soyleyebiliriz. Bu calismada da madenler
acisindan daha ¢ok maden isletmesinden kaynaklanabilecek
durumlar ve tehlike sorumlulugu Uzerine yogunlasilacaktir.
Maden hukuku acisindan onemli olan so6zlesmelerden biri
olan rédovans sdzlesmesi ise, maden sahalarinda arama veya
isletmeye iliskin hak sahiplerinin gercek veya tuzel tguncu
kisiler arasinda maden ocaginin isletmesinin devrine iligkin
anlasmayi ifade eder. Hukuki niteligi ise tam iki tarafa bor¢
yukleyen rizai bir sozlesmedir. Bu sozlesmeler TBK anlaminda
herhangi bir sekle tabi degildir.
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The present study aims to meticulously examine the potential situations that may emerge from
mining operations and the implications of hazard liability, specifically in the context of mines.

Bu calismada da madenler acisindan daha cok maden isletmesinden kaynaklanabilecek durumlar
ve tehlike sorumlulugu tizerine yogunlasilacaktir.

y'

FOOTNOTE

1 Ece Nur Kesemen, Turk Hukukun-
da Maden Isletenin Hukuki Sorumlu-
lugu (Maden isletenin Sorumlulugu,
Afyon Kocatepe University, Institute of
Social Sciences, Department of Private
Law, Master Thesis, Afyonkarahisar
2019, p. 55

2 Mining Law No. 3213, Articles 2
and 3. 15.06.1985, Official Gazette No.
18785 (Official Gazette).

3 Tugba Yavuz Marim, Madenlerin
Isletilmesi ve Rodovans Sozlesmesi
(Madenlerin Isletilmesi), Ankara Uni-
versity Institute of Social Sciences De-
partment of Private Law, Master Thesis,
Ankara 2021 p, 4.

I.INTRODUCTION

This article presents a comprehensive anal-
ysis of one of the most vital natural resourc-
es - the mine. The exploration commences
by examining the fundamental concept of a
mine, followed by a comparison of the glob-
al and national approaches towards mining.
The article also accentuates the critical role
played by mine operators in the context of
liability, including legal and hazard liabil-
ity. The discussion further encompasses
various topics, including the importance
of royalty agreements, mining law in terms
of damage claims, collusive royalty agree-
ments and other related issues that have
significant implications for mining opera-
tions. By offering a thorough examination of
these topics, the article intends to provide a
comprehensive conclusion that highlights
the complex nature of mining and the asso-
ciated legal framework.

II. MINING, MINER, THE
CONCEPT MINE WORKER
AND MINING INDUSTRY

A. The Concept of Mine

To gain a comprehensive understanding
of the multifaceted nature of mining oper-

1. GIRIS

Bu makalede, en 6nemli dogal kaynaklardan
olan madenin kavramsal olarak degerlendi-
rilmesinin yapilmasiyla baslanarak; madene
dunya ve Ulkemiz acisindan yaklagimin nasil
oldugu, sorumluluk baglaminda madenin
degerlendirilmesi agisindan 6ncelikle ma-
den isletmecisinin sorumlulugu, hukuki so-
rumluluk ve tehlike sorumlulugu hususlari,
rodovans sozlesmesi, ¢esitli zarar kalemleri
acisindan maden hukuku, muvazaali rédo-
vans sozlesmesi ve rodovansli sahalarda
kacak Uretim hususlarina deginilerek bir
sonuca varilacaktir.

Il. MADEN, MADENCI,
MADEN iSCiSi KAVRAMI
VE MADEN SEKTORU

A. Maden Kavrami

ilk olarak maden kavramini inceleyerek
baslamak gerekirse; tanim olarak “gesitli i¢
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ations, it is crucial to begin with a strong
definition of the term “mineral.” Scientifical-
ly, minerals and fossils are formed over cen-
turies due to various internal and external
factors, and their extraction can have sig-
nificant economic and commercial value’.
However, to establish a legal framework
for mining operations, a definition that is
consistent with the law is necessary. If the
Mining Law?is examined for the definition of
the concept; Article 2 provides a definition
that clearly outlines minerals as, “All kinds
of substances found naturally in the earth’s
crust and water resources, other than oil,
natural gas, geothermal and water resourc-
es, which have economic and commercial
value, are mines according to this Law.” Ar-
ticle 3 titled “Definitions” in the same Law,
the concept of resource; “in the earth’s crust
orin its depths; we see it as defined as solid,
liquid and gas accumulations that will meet
possible economic expectations in terms of
form, quality and quantity”. Once the defi-
nition of a mine is established, it becomes
evident that there are two primary systems
used globally to classify mines®. These are
the counting system and the identification
system. In the first system, the scope of
minerals is limited and listed explicitly in
the law, leaving no room for interpretation.
However, the second system takes a broad-
er approach and establishes a definition

ve dis etkenlerle, yazyillardir suren yerytzu
hareketleri ve dongu sonucunda, yerka-
bugunun farkli katmanlarinda olusan fosil
ve mineraller”’ diyebilmek mumkundur.
Kavramin tanimi icin Maden Kanunu? in-
celenecek olursa; m. 2'de “Yer kabugunda
ve su kaynaklarinda tabii olarak bulunan,
ekonomik ve ticari degeri olan petrol, dogal
gaz, jeotermal ve su kaynaklari disinda kalan
her tarld madde bu Kanuna gére madendir.”
seklinde bir tanim gérmek mumkundur.
Ayni Kanun’da “Tanimlar” baslikli m. 3'te
ise kaynak kavramini; “yerkabugunda veya
derinliklerinde; bicim, nitelik ve nicelik olarak
muhtemel ekonomik beklentileri karsilaya-
cak kati, sivi ve gaz birikimleri” seklinde ta-
nimlanmis olarak gorurtz. Maden kavramini
tanimladiktan sonra, dunyada madenlerin
belirlenmesi agisindan baslica iki sistemin
mevcut oldugunu soyleyebiliriz®. Bunlar
sayma sistemi ve tanimlama sistemidir. ilkin-
de, maden sayilan tranler kanunda sinirli bir
sekilde sayilmistir ve bu sekilde tespit edilir-
ler. ikinci sistem olan tanimlama sisteminde
ise; madenin tanimi yapilir ve bu tanima gi-
renler maden sayilirken, tanima uymayanlar
maden sayilmazlar.

Maden kavramina hukuki agidan bir tanim-
lama getirecek olursak; maden hukukunu
“madenlerin ve tas ocaklarinin zilyetligine,
mulkiyetine, bunlarin bulunmasi, acilmasi
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for minerals. This definition is used to de-
termine whether a product falls within the
scope of the law as a mineral or not. Adopt-
ing the second approach allows for great-
er flexibility in defining minerals, and may
help to ensure that no valuable minerals are
left unregulated. Therefore, it is important
to carefully consider which system is most
appropriate for a particular jurisdiction in or-
der to promote responsible and sustainable
mining practices.

In legal terms, mining law can be defined as
“The body of law that governs the rules and
regulations related to the possession, owner-
ship, discovery, opening, and exploitation of
mines and quarries, as well as the underlying
principles that guide such activities"*.

B. The Concepts of Miner and
Mine Worker

Following the elucidation of the notion of
mine, an examination of the concepts of
miner and mine worker is imperative. While
the legislation does not provide a specific
definition of this occupational group, it can
be construed that miners and mine work-
ers refer to the workforce engaged in the
extraction of mines and the subsequent
processing. Notably, the mining sector is as-
sociated with various hazards and potential
perils that may arise due to the nature of the
profession, which primarily entails working
underground. Throughout history and in
modern times, numerous countries, includ-
ing our own, have experienced devastating
mining accidents resulting in significant loss

ile isletilmesine iliskin kanun ve diger mevzu-
at hukuamlerini, bunlarin dayandigi esaslari
duzenleyen hukuk dali"* olarak aciklamak
muamkundar.

B. Madenci ve Maden iscisi
Kavramlari

Madene dair agiklamalar yapildiktan sonra,
madenci ve maden is¢isi kavramlarini irde-
lemek gerekirse; dncelikle Kanun’da direkt
olarak bu is grubunun tanimi bulunmamak-
la birlikte, madenci ve maden isgilerinin ma-
denin ¢ikarilmaktan baglayarak islenme ve
devam eden prosedurlerde yer alan insan
gucu oldugunu sdylemek mumkandur. Bu
is alaninin en 6ne ¢ikan yonlerinden biri, bu
meslegin faaliyet alani, diger bir deyisle isyeri
yeralti oldugundan, icinde barindirdig tehli-
kelilik unsuru ve yasanabilecek olasi kazalar-
dir. Tarihe ve hatta guinumuze bakildiginda
danyanin pek ¢ok ulkesinde ve Ulkemizde,
yuksek can kaybi ve yaralanmalarin gercek-
lestigi maden kazalarini goérebilmek mum-
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of life and injury. The physically demanding
and hazardous nature of mining work means
that it is primarily performed by men. The
forthcoming sections of this study will ex-
amine the topic of liability in the context of
mining enterprises.

It has been previously noted that the Law
does not provide explicit definitions of the
terms “miner” and “mine worker”. Before
exploring how these concepts can be de-
fined based on the Law’s provisions, it is
necessary to address whether there is a
distinction between these terms and, if so,
what that distinction might be. Dictionary of
the Turkish Language Institution® provides
two definitions for “miner”: one who oper-
ates a mine and a laborer who works in a
mine. Therefore, it can be inferred that the
term “miner” encompasses both the oper-
ator and the worker within a mine. Finally,
if we need to take a look at the definitions
related to our subject in the Mining Law Ar-
ticle 3, while mining operations are defined
as “preparatory work for production and ac-
tivities for production”; mining activities are
defined as “all activities related to explora-
tion of minerals, preparation for production,
production, shipment, ore preparation and
enrichment, disposal of wastes, storage/to
store operations in the license area, closure
of mining operations and bringing them
into harmony with the environment and the
construction of temporary facilities for these
activities”. A definition was introduced as
“construction of facilities”. In the light of
these definitions, it is possible to see the
scope of work of a miner in general terms.

C. Mining Industry

In terms of sectoral analysis of the mining
industry, it's important to recognize that
mineral resources can be a crucial factor in
driving economic growth and development
for nations that have the ability to harness
their natural resources effectively. Given its
capacity to create high-value products and
generate employment, the mining industry
has the potential to deter urban migration
and spur regional development, particu-
larly since it tends to be located near rural
areas. The mining sector is a vital compo-
nent of global economic development, and
its impact can be seen in many countries
worldwide, including our own. The United
States, China, South Africa, Canada, Aus-

kundur. Dolayisiyla gerektirdigi beden gtcu
ve dayanikliigindan 6turu, maden isgisi ola-
rak cok buyuk cogunlukla erkekleri gormek-
teyiz. Bu calismanin ilerleyen kisimlarinda,
maden isletmeleri baglaminda sorumluluk
hususu irdelenecektir.

Kanun’da dogrudan madencive maden isci-
si kavramlarini aciklayan maddeler olmadigi
yukarida belirtilmisti. Bu kavramlarn i¢leri-
nin Kanun’da yer alan tanimlamalarla nasil
doldurulabileceginiirdelemeden énce, bah-
si gegen kavramlar (madenci-maden isgisi)
arasinda bir fark olup olmadigi, varsa nasil
bir fark oldugunu tartismak gerekirse; soyle
ki Turk Dil Kurumu Sozlugunde® madenci ke-
limesinin ne anlama geldigi arastinldiginda
iki tanimla karsilasilmaktadir. Bunlar: “ma-
den isleten kimse” ve “maden ocaklarinda
calisan isci“dir. Dolayisiyla burada madenci
kavramindan, o madeni isleten kisi anlami
cikarilabilecegi gibi, o madende calisan isci
anlaminida ¢ikarmak mumkundur. Nihayet,
Kanun’da yer alan konumuzla iliskili tanim-
lara g6z atmak gerekirse, “Tanimlar” baslikli
m. 3'te maden isletme faaliyetleri, “tretime
yonelik hazirlik ¢calismalari ve dretim icin
yapilan faaliyetler” olarak tanimlanmigken;
madencilik faaliyetlerinin ise, “madenlerin
aranmasi, Uretime yonelik hazirlik ¢calisma-
lan, uretilmesi, sevkiyati, cevher hazirlama
ve zenginlestirme, atiklarin bertarafi, ruhsat
sahasindaki stoklama/depolama islemleri,
maden isletmelerinin kapatilmasi ve cevreile
uyumlu hale getirilmesi ile ilgili tum faaliyet-
ler ve bu faaliyetlere ybnelik gecici tesislerin
yapilmasi” seklinde bir tanim getirilmistir. Bu
tanimlar isiginda bir madencinin is kapsami-
nin neler oldugunu genel hatlariyla gérmek
mUumkundur.

C. Maden Sektori

Maden alanini, sektorel anlamda incelemek
gerekirse; ilk olarak, dogal kaynaklarini etkili
bir sekilde degerlendirebilen ulkeler agisin-
dan maden kaynag@inin ekonomik olarak kal-
kinma ve gelismede 6nemli etkenlerden biri
oldugunu soéylemek mumkuandur. Yuksek
katma degeri ve yarattigi istihdam kapasite-
siyle madencilik sektort, cogunlukla kirsal
bolgelere yakin yerlerde gerceklestiginden
kente gocu onlemekte ve bolgesel kalkin-
may! da hizlandirmaktadir. Bu sektorun
dunyadaki ve ulkemizdeki yansimalarini in-
celeyecek olursak; ilk olarak dunya bazinda
maden sektorundeki faaliyetleriyle 6n pla-
na cikmis baslica ulkeler ABD, Cin, GUney
Afrika, Kanada, Avustralya ve Rusya olarak
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lararasi Hukuk Agisindan Madenler
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tralia, and Russia are the leading countries
that have established themselves as major
players in the mining industry. Alongside
these nations, countries like Saudi Arabia,
Kuwait, Iran, and the Turkic Republics boast
significant reserves in the petroleum sector,
which, although not technically a mineral, is
an essential energy source for many coun-
tries. The extraction and utilization of these
natural resources not only add significant
value to a nation’s economy but also have
the potential to create job opportunities,
especially in rural areas, and stimulate re-
gional development. It is clear that the min-
ing sector plays a crucial role in the growth
and development of countries that have the
potential to utilize their natural resources ef-
fectively. In the global trade market, crude
oil, non-ferrous metals, and industrial min-
erals hold a significant position among the
mining products. Recent statistics indicate a
shift in demand towards advanced ceramic
materials, plastic, and polymer-based mate-
rials, while there is a decrease in the use of
traditional metals such as steel, copper, lead,
and tin. The mining industry’s contribution
to the US economy is remarkable, with a total
production value of 27.6 billion dollars and
a total added value of 2.28 trillion dollars,
making it a significant driver of the coun-
try’s economic growth. As such, the mining
sector plays a crucial role in shaping the fu-
ture of the global economy. In the Canadian
mining industry, which is highly prominent
in the global market, the total production
value amounted to approximately USD 45.3
billion as of 2009. Furthermore, the tax rev-
enue generated by this sector in Canada
reaches approximately USD 13.5 billion an-
nually, indicative of the sector’'s economic
significance. Moreover, the United States,
Canada, and Australia stand out as countries
that allocate the highest budgets for mineral
exploration activities, further underscoring
the vital role that mining plays in the global
economy. It should be noted that prices in
the mining sector, like in any other industry,
are largely influenced by supply and de-
mand dynamics. The mining industry has
undergone an extraordinary expansion on
a worldwide scale since 2001, with excep-
tional growth in nations like China, Brazil,
and India, where economic prosperity has
been substantial. Despite the adverse effects
of the economic downturn in late 2008, the
mining sector has made an astonishing re-
surgence, spurred on by favorable develop-
ments in the global economy and a surge in
demand in the subsequent years.

belirtmek mumkuandar. Bu ulkelerin yanin-
da; maden grubuna girmeyen bir enerji taru
olarak petrol sektorunde ise Suudi Arabis-
tan, Kuveyt, iran, Rusya ve Turk Cumhuriyet-
leri sahip olduklari 6nemli rezervlerle bilin-
mektedir. Madencilik trunlerinden ihracat
bazinda ham petrol, demir disi metaller ve
endustriyel minerallerin dunya ticaretinde
onemli bir payl mevcuttur. istatistikler in-
celendiginde; celik, bakir, kursun ve kalay
gibi metallerin kullaniminda bir azalma mev-
cutken, ileri seramik malzemeleri, plastik ve
polimer kékenli malzemelerin kullaniminin
ise git gide yayginlastigi gozlemlenmek-
tedir. Su an dunyada ekonomik olarak en
guclu ulkelerden biri olan ABD ekonomisi
incelendiginde, maden sanayisine dayall
Uretimin deg@erinin toplamda 27,6 milyar
dolar ve ABD ekonomisine yaptigi toplam
katma degerin ise 2,28 trilyon dolara ulas-
tig1 kaydedilmektedir. Maden sektoruyle 6n
plana c¢ikan diger bir tlke olan Kanada’'da
ise madencilige dayali toplam uretim dege-
ri 2009 yili verilerine gore 45,3 milyar dolar
civarinda ve bu sektérden elde edilen vergi
geliri ise yillik 13,5 milyar dolar civarinda-
dir. Bu verilere paralel olarak, maden arama
faaliyetlerine en ¢ok butge ayiran ulkelerin
basinda dayine ABD, Kanada ve Avustralya
gelmektedir. Her sektoérde oldugu gibi, ma-
den sektortinde de fiyatlar arz ve talebe gore
sekillenmektedir. 2001 yilindan beri 6zellik-
le Cin, Brezilya ve Hindistan gibi ekonomik
acidan buyume surecinde olan ulkelerde
maden sektoriine olan yuksek talep, kuresel
bazda da madencilik sektorunun hizli gelisi-
minde buyuk bir etki sahibi olmustur. Tum
bu gelismelerin yaninda 2008 yili sonlarina
dogru kendini gosteren ekonomik krizin
beraberinde getirdigi olumsuz etkilere rag-
men, sonrasindaki yillarda dinya ekonomi-
sindeki ileriye dogru gelismeler ve talebin
artmasiyla orantili olarak maden sektora de
kendi icinde bir duzelmeye girmistir.

Maden sektorunu Turkiye agisindan irdele-
yecek olursak; bilindigi Uzere Ulkemiz cog-
rafi agidan jeolojik ve tektonik yapi 6zellikleri
geredi pek cok maden yatagina sahiptir. Ve-
rilere gbre tum dunyada toplamda 90 farkli
cesitte maden Uretimi yapilmaktayken, bu
say! ulkemizde 60'tir. Turkiye; endustriyel
ham maddeler basta olmak tzere, ¢esitli me-
talik madenler, linyit ve jeotermal kaynaklar
gibi enerji ham maddeleri agisindan zengin
bir tlkedir. Ulkemizin kaynaklar agisindan
zengin oldugu madenlerin basinda bilindigi
Uzere, dunya rezervlerinin %72'si oraninda
bor minerallerine sahiptir. Sayisal verileri
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By analyzing Turkiye’'s mining industry, it
becomes evident that our nation possesses
a multitude of mineral deposits, thanks to
its distinctive geological and tectonic char-
acteristics. Comparatively, while the global
production of 90 diverse types of mines is no-
table, it pales in comparison to our country’s
output of 60. Turkiye boasts an abundance
of raw materials for energy production, in-
cluding industrial and metallic minerals,
lignite, and geothermal resources. Notably,
our country stands out for its remarkable re-
serves of boron minerals, owning an aston-
ishing 72% of the global total. It is widely ac-
knowledged that Turkiye's resource wealth
is one of the richest in the world. When we ex-
amine the numerical data, it can be observed
that Turkiye's export of mineral sector goods
increased by 24% to reach 4.7 billion USD in
2017, in comparison to the previous year.
For the year 2018, the overall export target
for Turkiye is set at 170 billion USD, with the
mineral sector aiming for a 20-25% increase
compared to 2017, reaching 6 billion USD. In
order to achieve the ambitious target of 15
billion USD by the year 2023, a growth rate
of 20-25% is required®.

I1l. MINING LAW TRENDS
INTHE WORLD AND IN
TURKEY

To gain a broader understanding of global
and Turkish mining law, it is important to
recognize that mineral resources are not the
only focusin today’s world. Rather, there has
been an incredible upsurge in sustainable
development efforts that impact all aspects

—
)

incelemek gerekirse; Turkiye'nin 2017 yilin-
da maden sektorune ait ihracati 2016 yilina
kiyasla %24 artis gostermis ve 4,7 Milyar
USD’ye ulasmistir. 2018 yili Turkiye ihracat
hedefi 170 Milyar Dolar, maden sektoru he-
defi ise 2017 yilina goére %20-25 artis ile 6
Milyar Dolardir. 2023 yili i¢in ise hedef 15
Milyar USD'dir ve buna ulasabilmek igin %20
-25 bir artis saglanmasi gerekmektedir®.

11l. DUNYA’DA VE TURKi-
YE'DE MADEN HUKUKU
EGiLiMLERI

Maden hukukuna dunya ve Turkiye perspek-
tifinden yaklasimin ne sekilde oldugunu ge-
nel hatlariyla incelemek gerekirse; 6ncelikle
maden kaynaklarina danyanin son zaman-
lardaki bakis acisi, sadece maden alaniyla
sinirli olmamakla birlikte, diger bir deyisle
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6 Dunyada ve Turkiye’de Madencilik
Sektoru https://www.corlutso.org.tr/
uploads/docs/dunyada_ve_turkiye-
de_madencilik_sektoru.pdf (Erisim
tarihi, 23.10.2022), s. 3.
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Temel Bilgiler http://www.surdurulebil-
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of access, 23.10.2022).

9 Topaloglu, Maden Hukukuyla Il-
gili Yeni Yaklasimlar, p. 15665'den from
Dalupan, M.C.G., Mining and Sustain-
able Devolopment: Insights from In-
ternational Law, in: International and
Comparative Mineral Law and Policy
- Trends and Prospects, Kluwer Law
International, The Hague 2005, p.151.

10 Regulation on the Implementation
of the Mining Law, 22.08.1985, Official
Gazette No. 18850.

11 Demet Ozdamar, “Maden Hak-
kinin Verilmesi ve Bu Hakkin Devri”
(Maden Hakki), A Gift to Prof. Dr. Tur-
han Tufan Yuce, izmir, 2001, p. 119.

EVALUATION OF LIABILITY WITHIN THE SCOPE OF MINING LEGISLATION

of countries’ industrial and commercial
sectors. The world has undergone a signif-
icant shift in its approach towards mineral
resources, with a focus on sustainability and
environmentally responsible practices. This
perspective is not only limited to mining,
but is evident across a multitude of fields.
Therefore, it is crucial to consider the wider
context when examining mining law from a
global and Turkish perspective’. As a gener-
al explanation of the concept of sustainable
development; “The basic philosophy of sus-
tainable development is to evaluate the inter-
action of the economic and social structure
and the environment in a holistic way and to
ensure that present and future generations
benefit from the opportunities brought by
development in an equitable way”® can be
given.

The world is reaching a critical tipping point
in environmental protection and sustain-
able development, and countries must act
to ensure that economic growth is achieved
without compromising the health of the
planet. As a result, there has been a nota-
ble shift in attitudes towards sustainable
development in the mining sector, with
many companies implementing codes of
conduct that emphasize environmentally
responsible practices. To remain competi-
tive and future-proof, it is imperative for the
mining industry to embrace sustainable
development, which not only ensures the
preservation of our planet, but also leads
to a stronger and more prosperous econo-
my in the long run. Thus, it is imperative for
all players in the mining sector to embrace
sustainable development and work towards
achieving a balance between economic
growth and environmental protection®. The
principles governing the mining sector are
closely aligned with initiatives like the Min-
ing, Minerals, and Sustainable Development
(MMSD) Project, which is being spearhead-
ed by international organizations including
the United Nations and the World Bank. It is
arguable that countries are becoming more
cognizant of the ecosystem, leading to a
shift in their policies towards a greater rever-
ence for the environment and climate, while
considering the utilization of natural re-
sources. One such approach is exemplified
by the World Commission on Environment
and Development’s (WCED) report: “devel-
opment that meets the needs of the present
without compromising the ability of the next
generation to meet their own needs”.

Ulkelerin sanayi ve ticaret sahalarina temas
eden hemen her alanda son yillarda hizli bir
ivme kazanan surdurulebilir kalkinma hare-
ketini gérmek mumkuandur’. Surdurulebilir
kalkinma kavramina dair genel hatlariyla bir
aciklama olarak; “ekonomik ve sosyal yapi
ile cevre etkilesiminin butancul bir sekilde
degerlendirilerek bugunku ve gelecekteki
nesillerin kalkinmanin getirdigi firsatlardan
hakkaniyetli bir sekilde yararlanmasinin sag-
lanmasi, strduardlebilir kalkinmanin temel fel-
sefesini olusturmaktadir.”® verilebilir.

Dolayisiyla sunu séyleyebilmek mumkundur
ki; ulkelerin, cevreyi koruma ve cevreye veri-
len zarari minimalize etme yénundeki biling-
leri gelistikge, buna paralel olarak ekonomik
kalkinmaya ve bunu surdurulebilir hale ge-
tirmeye yonelik tutumlan da degismektedir.
Madencilik sektorayle ilgili bircok firma bu
donusumu kolaylastirmak ve yerlestirmek
icin tavsiye kurallari (codes of conduct) olus-
turmuslardir®. Bu kurallar Birlesmis Milletler
ve Dunya Bankasi gibi ¢ok uluslu kuruluslar
tarafindan gelistirilmeye ¢alisilan MMSD (Mi-
ning, Minerals and Sustainable Development
Project) projesi gibi galismalarla paralellik
gostermektedir. Bu baglamda soyleyebilmek
mumkundur ki tlkelerin ekosisteme dair far-
kindaliklarinin artmasiyla birlikte, politikalar
da cevreye ve iklime saygili ve dogal kaynak-
lari da bu prensipleri g6z 6nunde bulundu-
rarak degerlendirme egilimine kaymaktadir.
Bu yaklasimin érnegini de WCED raporunda;
“bugunan ihtiyaglarini gelecek neslin kendi
ihtiyaclarini karsilama olanaklarini tehlikeye
atmadan kargilayan kalkinma” seklinde gor-
mek mamkundur.
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IV. THE CONCEPT OF
MINE OPERATOR IN
TERMS OF RIGHTS ON
MINES

Upon reviewing the rights afforded to in-
dividuals who operate a mine, it should be
emphasized that mining rights encompass
various stages including the issuance of
exploration, pre-operation, and operation li-
censes. Additionally, it should be noted that
transferring this right is subject to specific
provisions as set forth in the Mining Law No.
3213 and the accompanying Regulation for
itsimplementation. These legal frameworks
provide a comprehensive set of guidelines
forthe granting and transfer of mining rights,
ensuring that all activities related to the ex-
traction of mineral resources are carried out
in a lawful and transparent manner''. The
rights related to mining, such as the explora-
tion, pre-operation, and operation licenses,
aswell asthe right to discovery, can be trans-
ferred to real or legal entities that possess the
necessary qualifications to exercise the rights
outlined in Article 6 of the Mining Law, which
pertains to “mining capacity,” provided that
there are “no legal obstacles”. According to
Article 6/2 of the Mining Law, the principle of
indivisibility of the mining right dictates that
the mining right can only be granted to a
single natural or legal person. This provision
ensures that the mining rights are granted in
a manner that is consistent with the Mining
Law and that the individual or entity receiv-
ing the rights is capable of carrying out the
necessary mining activities.

IV. MADENLER UZERIN-
DEKi HAKLAR BAKIMIN-
DAN MADEN ISLETEN
KAVRAMI

Maden isleten kisinin, bu faaliyeti dolayisiy-
la madenler Uzerinde ne gibi haklara sahip
oldugunu irdeleyecek olursak; 6ncelikle be-
lirtmek gerekir ki maden hakki kendi icinde
arama, On isletme ve isletme ruhsatlarinin
verilmesi agamalarini barindirir ve bu hakkin
devriiglemleri 3213 sayili Maden Kanunu ve
bunun Uygulanmasina Dair Yonetmelik'”te
6zel hukumlere tabi tutulmustur™. Yukari-
da bahsedilen (arama ruhsati, 6n isletme
ruhsati, isletme ruhsati) ve buluculuk hak-
ki gibi, kisacasi tum maden haklar, Maden
Dairesi Baskani tarafindan, “kanuni sakinca”
gorulmedigi takdirde Maden Kanunu’'nu m.
6'da belirtilen haklarini kullanma kabiliyetini
haiz, yani “maden ehliyeti”"ne sahip gercek
veya tuzel kisilere devir edilebilir. Maden
Kanunu m. 6/2'de, maden hakkinin bolun-
memesi ilkesinin dogal bir sonucu olarak,
maden hakkinin tek bir gercek veya tuzel
kisiye verilebilecegi goralmektedir.

MAKALELER

A

7 Mustafa Topaloglu, Dunyada Ma-
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A. General Application Au-
thority

To explain the process of obtaining mining
rights, it is important to discuss the entity
responsible for granting these rights. In gen-
eral, it can be stated that the authorization
for exploration, pre-operation, and operation
licenses is considered an “administrative
permit” from a legal perspective. The right
to obtain these licenses is similar to the right
of ownership and is considered arightin rem,
as established by the Supreme Court of Cas-
sation’. As previously mentioned, the grant
of mining rights is deemed an administrative
act, therefore any disputes arising from it fall
under the jurisdiction of administrative judi-
cial review. In exchange for a certain fee, the
private individual who acquires these rights
is entitled to operate the mine solely for their
own benefit. This represents a significant
responsibility, as the exploitation of natural
resources must be carried out in a respon-
sible and sustainable manner to ensure the
long-term health of the environment and the
community.

B. Granting an Exploration
License

If we examine the process of obtaining the
exploitation right, the next stage is the grant-
ing of an exploration license. According to
Article 3 of the Mining Law, an “exploration
license” is an official permit to conduct min-
eral exploration activities in a designated
area. As stipulated in Article 17 of the Mining
Law, the power to issue this license lies with
the Mining Department and may be issued
for a maximum duration of 30 months.

C. Granting of Preliminary
Operating License

After the exploration phase, the next step in
obtaining the exploitation right is to secure
a “pre-operating license”, which is an autho-
rization certificate granted for a maximum
of three years. The pre-operating license
allows for the continuity of mining activities
and the preparation for the operation phase,
including any additional research that may
be necessary. It is governed by Article 19 of
the Mining Law and serves as an essential
link between the exploration and operation
phases of mining operations, providing a
clear regulatory framework to ensure com-
pliance with legal requirements’s.

A. Genel Basvuru Mercii

Maden haklarinin verilmesi agamalarini agik-
lamak gerekirse; ilk olarak genel basvuru
merciinden bahsetmek gerekir. Bu dogrul-
tuda; arama, 6nisletme ve isletme ruhsatlari-
nin verilmesinin hukuki acidan bir “idariizin”
oldugunu séylemek mumkundur. Yargitay,
bu hakkin tipki mulkiyet hakki gibi bir ayni
hak oldugunu ictihat etmistir'2. Belirtildigi
Uzere bu hakkin verilme niteligi bir idari is-
lem olarak nitelendirildiginden, ortaya ¢ikan
uyusmazliklar da idari yargi denetimine tabi-
dir. Belli bir har¢ 6denmesinin sonucunda
bu hakki elde eden 6zel kisi, madeni kendi
yararina isletme hakkini elde eder.

B. Arama Ruhsati Verilmesi

isletme hakkinin elde edilme surecinin de-
vamindaki asama, arama ruhsatinin veril-
mesidir. Maden Kanunu m. 3’e gore “arama
ruhsati”; belirli bir alanda maden arama faa-
liyetlerinde bulunulabilmesi igin verilen yet-
ki belgesidir. Bahsi gecen bu ruhsati verme
yetkisi, Maden Kanunu m. 17’'de belirtildigi
Uzere Maden Dairesindedir ve en fazla 30 ay
sure ig¢in verilmesi mumkundur.

C. On isletme Ruhsati Veril-
mesi

Arama ruhsatinin verilmesini, 6n isletme ruh-
sati verilmesi agsamasi takip eder. “On isletme
ruhsatl”; arama safhasindan sonra isletme
donemine hazirlik ve gerek duyulabilecek
diger arastirmalarin yapilabilmesini sagla-
mak icin, azami Ug¢ yil sure ile faaliyetlerin
devamliligi amaci ile verilen yetki belgesidir.
On isletme ruhsati, Maden Kanunu m. 19'da
duzenlenmis olup, eski Maden Kanunu’'nda
yer almayan bir duzenlemedir ve maden is-
letmesi prosedurunde arama asamasindan
sonra ve isletme safhasina gegmeden 6nceki
donemi duzenler’.
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To secure a pre-operating license, the hold-
er of an exploration license must submit a
preliminary operation project to the Mining
Department and formally request the license
at the end of the exploration license period
or during the exploration stage (Regulation
Article 9). Once the requisite formalities have
been completed, a pre-operating license is
issued for a duration of three years, as man-
dated by Article 20 of the Mining Law.

D. Granting an Operating
License

To conduct mining activities, an “operation
license” is required, which is a legal certifi-
cate of authorization (Mining Law Atrticle 3).
Pursuant to the Mining Law No. 3213 and the
Regulation on its Implementation Article 12,
the license holder is required to apply to the
Mining Department for an operating license
by the end of the exploration or pre-opera-
tion license period (Article 24). By complying
with this process, the right to an operation
license is granted™.

E. Granting an Operating
Concession

The Mining Law No. 3213 has introduced
significant changes to the previous mining
laws, including the exclusion of “operating
concession” from the provisions. However,
the provisional Articles 2 and 3 of the Law
make it clear that any existing operating con-
cessions, exploration and operating licenses
on the date of the law’s entry into force will
continue to be valid in accordance with the
provisions of the Law No. 3213, but only for
the minerals for which they were granted by
the Law No. 6309. This demonstrates a clear
intention to regulate and control the mining
industry by ensuring that all existing mining
activities are subject to the new law’s provi-
sions, including those that were previously
granted under different laws’®.

F. Rights Granted by Special
Provincial Administrations

Finally, to mention the rights granted by
special provincial administrations, “the
stones which are not capable of being cut
and polished; rough construction or road
construction works are excluded from the
Mining Law (Article 2/3 ofthe Mining Law No.
3213) These are subject to the Quarries Reg-
ulations”™®. Notwithstanding the foregoing,

On isletme ruhsati alabilmek igin, arama ruh-
sati sahibinin, arama ruhsati suresi sonunda
veya arama ruhsati safhasinda, Maden Dai-
resi’'ne 6n isletme projesi vererek talepte bu-
lunmasi gerekir (Yon.m.9). islemlerin tamam-
lanmasi halinde 3 yil i¢in 6n igletme ruhsati
verilir (Mad.K.m.20).

D. isletme Ruhsati Verilmesi

“isletme ruhsat!”; isletme faaliyetlerinin yu-
ratulebilmesi icin verilen yetki belgesidir.
(Mad. K. m.3). 3213 sayili Maden Kanu-
nu’'nun 24. Maddesi ve bunun uygulanma-
sina dair Yonetmelik m. 12°de 6ngoérulen
usul uyarinca; ruhsat sahibinin, arama veya
oOnisletme ruhsati sonuna kadar Maden Dai-
resi’'ne basgvurarak, isletme ruhsati talebinde
bulunmasi gerekir. Boylece, isletme ruhsati
hakki dogar™.

E. isletme imtiyazi Verilmesi

Guncelyani 3213 sayili Maden Kanunu, eski
Maden Kanunlarinin aksine “isletme imtiya-
z1”"na yer vermemektedir. Ancak, Kanun’da
gecici m. 2 ve 3'te bu Kanunun yururluge
girdigi tarihte yarurlukte bulunan arama ve
isletme ruhsatlar gibi isletme imtiyazlarinin
da 6309 sayili Kanun ile hangi maden igin
verilmisse, yalniz o madenlere ait olmak
Uzere kaldiklar yerden 3213 sayili Kanun
hukumlerine gore devam edecegini hukme
baglamaktadir's,

F. il 6zel idareleri Tarafindan
Verilen Haklar

Son olarak, il 6zel idareleri tarafindan veri-
len haklardan bahsetmek gerekirse, “kesilip
parlatilabilme ézelligi tasimayan; kaba insaat
veya yol yapimi vs. islerde kullanilan taslar,
Maden Kanunu disindadir (3213 sayili Maden
Kanunu m. 2/3) Bunlar Tasocaklar Nizamna-
mesi’‘ne’® tabidir”. Ancak, yururlukte olan
tagsocag ruhsati sahasinda isletmeye elveris-
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in the event that the license holder provides
certification indicating that the material in
question is suitable for use in the industry or
forexport, and considering its reserve status,
the substance may be incorporated within
the scope of the Mining Law. However, such
inclusion shall be subject to the proposal of
the Ministry of Energy and Natural Resourc-
es and approval by the Council of Ministers
(Mining Law Article. 2/3). Therefore, in this
context; if a person operates a quarry for his
own needs in his own possession or on the
land he owns, he does not need to get per-
mission from the state (Quarries Regulations
Article 3). However, if he is going to open and
operate the quarry for commercial purposes,
then the owner or the tenant must apply to
the special provincial administration with a
petition and get permission (Quarries Regu-
lations Article 4).

V. MINE OPERATOR'S RE-
SPONSIBILITY

As previously mentioned, mining operations
involve a variety of inherent risks, which in
turn entail various responsibilities for the
mine operator. These responsibilities can
be traced to a number of legal sources, in-
cluding but not limited to the Mining Law,
the Criminal Code, the Code of Obligations,
and the Labour Law. The legal and practi-
cal aspects of mining sites are regulated by
a combination of laws, such as the Mining
Law No. 6309, the Public Hygiene Law No.
1593, and the Labour Law No. 3008. Once
again, the General Hygiene Law and Labour
Law No. 3008 contain provisions pertaining
to occupational health and safety. Addition-
ally, the 1953 by-law concerning safety mea-
sures in mining operations mandates that
any incidents of accidents, fire, explosion,
or cave-ins that occur in the quarry must be
promptly reported to the relevant ministry. It
also requires that machinery be maintained
in proper working order to ensure the health
and safety of workers, and that all necessary
clothing and protective gear be provided for
worker protection. Furthermore, it is required
that personnel who identify potential haz-
ards take necessary precautions and report
the situation to the authorities. In case of dan-
ger, workers must be safely evacuated from
the quarry, and they must be trained on all
entry and exit points™’.

During mineral exploration activities, it is
necessary to drill wells and galleries on the
land to determine the reserve and establish

li olan maddenin rezerv durumu da dikkate
alinarak sanayinin hammaddesi veya ihra¢
konusu oldugunun, ruhsat sahibince bel-
gelenmesi halinde bu madde Enerji ve Tabii
Kaynaklar Bakanligi'nin teklifi ve Bakanlar
Kurulu karari ile Maden Kanunu kapsamina
alinabilir (Maden Kanunu m. 2/3). Dolayisiyla
bu baglamda belirtmek gerekirse; bir kimse
kendi tasarrufu altinda veya sahibi oldugu
arazide kendi ihtiyaci icin tasocagi isletirse,
bununicin devletten izin almasina gerek yok-
tur (Tasocaklari Nizamnamesi, m. 3). Ancak,
tasocagini ticari bir amacla acip isletecekse,
bu durumda malik veya kiracinin il 6zel ida-
resine dilekge ile basvurup izin almak zorun-
dadir. (Tas.N. m.4).

V. MADEN ISLETENIN
SORUMLULUGU

Maden isletenin sorumlulugu hususunu
inceleyecek olursak; ilk basta belirtildigi
Uzere, bu faaliyet alani dogasi gerediicinde
pek cok riski barindirdigindan, tarlt sorum-
luluklarn da beraberinde getirmektedir. Bu
sorumlulugun mevzuat anlaminda kaynak-
larini; basta Maden Kanunu olmak Uzere
Ceza Kanunu, Borglar Kanunu ve is Kanunu
gibi ¢esitli kanunlarda gérmek mumkuandur.
Maden is yerlerinin hukuki ve fiili durumlari,
6309 sayili Maden Kanunu’'nda, 1593 sayili
Umumi Hifzissihha Kanunu’nda ve 3008 sa-
yiliis Kanunu’nda diizenlenmisti. Yine Umu-
mi Hifzissihha Kanunu’nda ve 3008 sayili is
Kanunu'nda, is sagligi ve guvenligi ile ilgili
tedbirlerin alinmasi éngéralmustar. Bu ko-
nuyla alakali olarak 1953 tarihinde maden
isletmelerinde alinacak olan emniyet ted-
birleri ile alakali ttzukte; ocakta olusacak
herhangi bir kaza, yangin, patlama ve go-
¢cUk durumunun ilgili bakanliga bildirilmesi,
iscilerin sagligi ve guvenligi icin makinelerin
arizasiz ve galisir vaziyette tutulmasi, is¢inin
korunmast icin gerekli tum giyim ve koruyu-
cu malzeme saglanmasi, tehlike goren per-
sonelin 6nlem almasi ve yetkililere haber
vermesi, tehlike anindaiscilerin ocaktan gu-
venli sekilde ¢ikarilmasi ve iscilere tum giris
ve cikiglarin 6gretilmesi duzenlenmisti®’.

Maden arama faaliyetleri esnasinda meyda-
na gelen zararlar hususuna deginmek ge-
rekirse; bu faaliyetlerin gerceklestirildigi es-
nada Uzerinde caligilan arazide bozulmalar
gerceklesmesive araziye mudahale edilmek
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operational facilities. Additionally, the land
where mineral exploration is conducted, as
well as neighboring lands, may be utilized
for transportation purposes’. In the field
where, mineral exploration is carried out,
there is the possibility of opening a well,
gallery for the determination of the reserve,
establishing the necessary facility for the
operation activity, and making use of the
land where the mineral exploration is made
and the neighboring lands for transpor-
tation™. According to Article 46 of Mining
Law No. 3213, in situations where private
property is required for mining activities, the
law permits the granting of easement and
usufruct rights on such properties, subject
to the purpose of the mining activity. These
rights may be extended for the duration of
the operation license. As a result, miners are
entitled to acquire easement and usufruct
rights over immovable properties relevant
to both exploration and operation periods,
in accordance with the law.

VI. LEGAL RESPONSIBIL-
ITY IN MINING AREAS

Before delving into the concept of legal li-
ability in mining sites, it is crucial to gain a
thorough understanding of the broader
definition of legal liability. In simple terms,
it is an established principle that if a person
causes harm to another person, they are
bound to compensate for the damage. How-
ever, this definition alone is insufficient to
fully explain the complexity of legal liability.
In legal terms, liability can be interpreted in
two distinct ways - narrow and broad sens-
es. Legal liability is crucial in mining and is
broadly categorized into contractual and ex-
tra-contractual liability. The former pertains
to contractual obligations, while the latter
involves legal responsibility for harm or loss
caused to an individual or entity. Liability
in the broad sense is more comprehensive
than liability in the narrow sense, which only
pertains to non-contractual liability?. In legal
terms, itis highly likely that tort liability arises
in such cases, as tort is a significant source
of obligation in law. While tortious acts may
not always stem from faults, the Turkish Code
of Obligations upholds the principle of fault
liability. Article 49 of the Turkish Code of
Obligations, which pertains to torts, states
that “any individual who causes damage to
another through an unlawful and negligent
act is responsible for compensating for such
damage”?'. To establish fault liability in ac-

zorunda kalinmasi bu faaliyet alaninin kagi-
nilmaz bir gercegidir. Dolayisiyla, arama ve
isletme faaliyetleri sirasinda, madenin bulun-
dugu tasinmaz malikine, komsu malike, bas-
ka maden hakki sahibine zarar verilmesi du-
rumunun ortaya ¢ikma olasiligi mevcuttur’@,
Maden aramasi yapilan arazide, rezervin
tespiti icin kuyu, galeri agilmasi ve isletme
faaliyeti icin gerekli tesisin kurulmasi, yine
maden aramasi yapilan araziden ve komsu
arazilerden ulasim icin faydalanma durumu
vardir'®. Bu gibi durumlaricin 3213 sayili Ma-
den Kanunu m. 46'da maden aramasi yapan
kimseye, maden faaliyetinin amacina uygun
olarak 6zel mulkiyet Gzerinde irtifak ve intifa
hakki verilmesini 5ngérmustur. Bahsi gecen
irtifak ve intifa haklarinin stresinin, isletme
ruhsati suresince uzatilmasi mumkundur.
Dolayisiyla kanunda, hem arama hem islet-
me doneminde madenciye, ilgili tasinmazlar
Uzerinde intifa ve irtifak haklarinin taninabi-
lecegi duzenlenmistir.

VI. MADEN SAHALARIN-
DAKi HUKUKi SORUMLU-
LUK

Maden sahalarindaki hukuki sorumluluk
kavramini incelemeden 6nce genel olarak
hukuki sorumluluk kavraminin ne anlama
geldigini irdelemek gerekirse; genel bir
tanim olarak bir kisinin bagkasina zarar
vermesi durumunda, bu zarari karsilamak
mecburiyetinde olmasi verilebilir. Bu tanim
elbette hukuki sorumlulugu tam anlamiyla
aciklamaya yetmemektedir. Hukuksal aci-
dan sorumlulugu; dar ve genis anlamda ol-
mak Uzere iki tarlt incelemek mamkundur.
Oncelikle genis anlamda sorumluluk gerek
sOzlesme disi gerekse sdzlesmesel sorum-
lulugu ifade eder ve bu anlamda dar anlam-
da sorumluluga kiyasla daha kapsamlidir.
Dar anlamda sorumluluktan anlasilan ise
sozlesme digl sorumluluktur?, Burada bir
haksiz fiilden dogan sorumluluk oldugu-
nu sdylemek mamkuandar. Bildigimiz Gze-
re, borcun kaynaklarindan biri de haksiz
fiillerdir. Haksiz fiillerin her zaman bir ku-
sur sonucu meydana geldigini séylemek
mumkan degildir. Fakat hukukumuzda
esas olan kusur sorumlulugudur ve bunu,
Turk Borglar Kanunu’nunda?' haksiz fiilleri
duzenleyen m. 49'da; “kusurlu ve hukuka
aykiri bir fiille baskasina zarar veren, bu
zarari gidermekle yukumludur” gérmek
mumkundur. Dolayisiyla bu maddeden
kusur sorumlulugu halinin mevcut olmasi
icin; hukuka aykirn bir fiil, ortaya c¢ikan zarar,
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cordance with this article, it is necessary to
demonstrate the presence of four key ele-
ments: firstly, an illegal action; secondly, re-
sultant harm; thirdly, the illegal action must
have been carried out in a faulty manner; and
fourthly, a clear causal connection must exist
between the action and the harm suffered.

As stated previously, not all cases of liabili-
ty arise from fault, as strict liability can also
apply. The principles underlying the ac-
ceptance of strict liability are the principles
of care and diligence, equity, and danger.
While the general rule is one of fault liability,
it is essential to note that there are exception-
al circumstances in which liability may arise
in the absence of fault. For instance, liability
may arise where an individual causes dam-
age as a result ofan act that they themselves
did not perform, but which they nonetheless
benefited from. Additionally, liability may
arise where there exists a legal connection
between the individual and the person who
carried out the damaging act, even where
the individual had no direct involvement in
the act itself. It is important to understand
that liability in such cases may be imposed,
notwithstanding the absence of any fault
on the part of the individual concerned, as
stipulated by law”?2. It should be noted that
within the domain of mining law, one may
encounter instances where strict liability
applies.

Itis pertinent to observe that in the sphere of
mining operations, a delicate balance exists
between the benefits and the drawbacks
of such activities. Put simply, the operator
of a mine should not solely profit from the
advantages that are afforded by the area in
question, but should also bear the responsi-
bility for any problems or damages that may
arise as a result of their activities. When it
comes to compensating for these damag-
es, the primary consideration is to ensure
that an equitable balance is maintained
between the various interests at play. It is
crucial to maintain a balance between the
responsibilities imposed on mining opera-
tors and the need to avoid discouraging en-
trepreneurs from engaging in mining activi-
ties, as overly burdensome regulations may
impede the development of the industry.
Conversely, failure to adequately compen-
sate injured parties for damages suffered
may cause undue harm and injustice. There-
fore, it is of paramount importance to strike
a fair and equitable balance between these
competing interests.

hukuka aykiri fiilin kusurlu sekilde gercek-
lestirilmesi, fiille zarar arasinda uyguniilliyet
bag@i bulunmasi gerekir.

Yukarida da belirtildigi gibi, sorumluluk hal-
lerinin tamami kusurdan kaynaklanan du-
rumlar degildir, kusursuz sorumluluk halleri
de mevcuttur. Kusursuz sorumlulugun kabul
edilmesinde g6z 6nune alinan ilkeler; dikkat
ve Ozen ilkesi, hakkaniyet ilkesi ve tehlike
ilkesidir. “Kural kusurlu sorumluluk olsa da
istisnai olarak kisi gerceklestirdigi fiilin so-
nucunda zararin ortaya ¢cikmasina neden ol-
mussa ya da fiili kendisi gerceklestirmese bile
zarar doguran fiilden fayda saglamissa veya
bu fiili gerceklestiren ile kanunda éngértlen
baglantisi varsa zararin meydana gelmesinde
kusuru olmasa bile sorumlulugu séz konusu
olabilir??. Bu baglamda soylemek gerekir ki
maden hukuku alaninda da kusursuz sorum-
luluk halleriyle karsilagilmasi mumkundar.

Bu dogrultuda, maden isletmesine iligkin ola-
rak ortada bir nimet-kulfet dengesi oldugu-
nu, diger bir deyise isletmecinin o bolgenin
getirilerinden faydalandigi gibi, ortada ¢ikan
cesitli sorunlara ve zararlara da katlanmasi
gerekir. Bu zararlarin tazmini esnasinda dik-
kat edilmesi gereken husus, hakkaniyetli bir
dengenin saglanabilmesidir. Zira, isletmeci-
ye ¢cok buyuk él¢ude bir sorumluluk yuklen-
mesi durumu, girisimcilerin faaliyetlerinde
cekinmelerine ve bunun sonucu olarak bu
daldaki gelismenin yavaslamasina sebebi-
yet verebilecedi gibi, zarar gérenin zararinin
yeterince tazmin edilmemesi durumu da za-
rar gérenin magdur bir duruma dasuralme-
sine neden olur. Dolayisiyla aradaki denge-
nin adaletli bir bicimde saglanmasi hususu
onemlidir.
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VIl. MINE OPERATOR’S
RESPONSIBILITY IN
CONTEXT OF DANGER
LIABILITY

As previously outlined, an infringement upon
an individual's rights need not always result
from a defective or negligent act. There ex-
ist situations in which the party causing the
harm may be held liable for their actions,
even in the absence of any fault or negli-
gence. The evolution of such a legal frame-
work was undeniably influenced by the
advent of the Industrial Revolution, which
brought about a proliferation of cases involv-
ing strict liability. The rationale behind this
legal framework is rooted in the fact that the
substantial risks associated with the large en-
terprises that emerged from the commercial
and industrial activities of the post-Industrial
Revolution era. To this end, the concept of
“Danger Liability,” which is enshrined in the
Turkish Code of Obligations, serves to as-
sign responsibility to the owner or operator
of a particularly hazardous enterprise for any
damages resulting from the operation of said
enterprise.

To provide a general definition of the prin-
ciple of danger liability, we can refer to the
explanation given by Ulusan, which states?3:

“Hazard liability is the phenomenon of being
held liable for the damages arising from the
dangerous nature of enterprises, undertak-
ings, facilities and things, which are econom-
ically and socially necessary to be established
and constructed as a result of the compulsory
conditions of social life, even if the persons
who have control over these dangerous ob-
jects are not at fault and have taken every care
to prevent the danger.”

The main objective of introducing a liability
provision in cases where there is no fault is
to ensure fairness and provide relief to the
injured party. The concept of hazard liability
can be classified into two categories, namely
enterprise liability and non-enterprise liabili-
ty. The former, which is the more significant
of the two, is a primary source of hazard lia-
bility?4.

A. Concept
The legal definition of hazard liability refers

to the responsibility that arises when haz-
ards are inherent in a specific enterprise,

VIl. TEHLIKE SORUMLU-
LUGU BAGLAMINDA MA-
DEN iSLETENIN SORUM-
LULUGU

Yukarida da acgiklandigi Uzere, kisiye ait bir
hakka zarar meydana gelmesi her zaman
kusurlu bir eylem sonucunda ortaya ¢cikmak
zorunda degildir. Zarar verenin kendi eyle-
minden, kusuru olmasa dahi sorumlu oldugu
haller mevcuttur. Bu tarz bir hukuki yaklasi-
min gelisiminde, suphesiz ki Sanayi Devrimi
ile ortaya cikan gelismelerin etkisi buyuktar
ve beraberinde kusursuz sorumluluk hallerini
de getirmistir. Zira, bu devrimden sonra geli-
sen sanayi ve ticaret faaliyetleri ile ortaya ¢I-
kan buyuk isletmeler, buyuk risklerle beraber
gelmistir. Bu baglamda hukukumuzda Turk
Borclar Kanunu’nda dizenlenme alani bulan
“Tehlike Sorumlulugu” maddesi, 6nemli 6l
cude tehlike taslyanisletmeden dogan zarar-
larin tazminiicin isletme sahibi veyaisletenin
gorevlendirilmesi anlamina gelir.

Tehlike sorumlulugunu genel olarak tanimla-
mak gerekirse Ulusan’in su sekilde bir tanim
getirdigini gorebiliriz?.

“Tehlike sorumlulugu toplum yasantisinin
zorunlu kosullari sonucu kurulmasi, yapilma-
siekonomik ve sosyal acidan gerekli bulunan
isletme, girisim, tesis ve seylerin kullanilmasi
veya isletilmesiyle beliren, tehlikeli mahiyetin-
den dogan zararlardan, bu tehlikeli nesneler
uzerinde egemen olan kimselerin kusuru bu-
lunmasa ve tehlikenin 6nlenmesi amaciyla
hertarld 6zeni géstermis olsalar dahi sorumlu
tutulmalari olayidir.”

Bu duzenlemenin amacinin, yani ortada bir
kusur bulunmasa dahi bir sorumluluk kalemi
duzenlenmesinin amaci, hakkaniyete uygun
davranmak ve zarar gérenin magduriyetini
karsilamaktir. Tehlike sorumlulugunun kay-
naklarini isletme sorumlulugu ve isletme
disi sorumluluk olarak iki baslikta incelemek
mUumkunddr ve esas olan isletme sorumlu-
lugudur?s,

A. Kavram

Tehlike sorumlulugunun anlami; bir isletme,
faaliyet veya nesneye 6zgu tehlikelerin mey-
dana gelmesiile olusan sorumluluktur?. Son
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activity, or object, and an accident or harm
occurs as a result?®. The concept of hazard
liability has become increasingly important
in modern times due to the proliferation of
dangerous industrial activities and advanc-
es in technology. In light of this, those who
engage in such activities or possess, store,
or use hazardous objects must be held re-
sponsible for any damages that result from
the realization of a particular danger. In gen-
eral, this form of liability mandates that indi-
viduals involved in hazardous undertakings
are responsible for any resulting damages
regardless of their fault. One notable aspect
of hazard liability that distinguishes it from

zamanlarda gelisen teknoloji ve tehlike arz
eden sanayi faaliyetlerinin artmasi ile birlik-
te, bu sorumluluk tartnun de énemi artmis-
tir. Buna gore, agir tehlike arz eden faaliyette
bulunanlar veya boyle bir nesneyi elinde bu-
lunduranlar, depolayanlar ya da kullananlar,
bu 6zel tehlikenin gergeklesmesinden dogan
zarar telafi etmekle yukamla tutulmalidirlar.
Bu sorumluluk kaleminin, genel anlamda,
tehlikeli bir girisimde bulunan kisinin, kusu-
ru olsun olmasin, bu faaliyetleri sebebiyle
bir zarar meydana gelirse, sebep oldugu
zararlardan sorumlu olmasini saglar. Tehlike
sorumlulugunu, diger kusursuz sorumluluk
turlerinden ayiran ve daha agir bir sorumlu-

Itis the employer’s primary responsibility to take all necessary
measures to prevent occupational hazards and to ensure that
the workplace is safe for their workers.

Maden sahalarinda calisan iscilerin is saghgi ve giivenliginin
saglanmasi acisindan isveren sahada gerceklesebilecek tehli-
keler kapsaminda calisanlarini egitmek ve bilgilendirmek du-

rumundadir.

other forms of strict liability is the absence
of any means to evade or escape the con-
sequences of this type of liability?. In the
realm of legal liability, hazard liability is the
most stringent form of liability that cannot
be escaped unless the causal link is severed.
Regardless of whether the enterprise has
obtained all required permits and licenses
and its experts have demonstrated due dil-
igence, if an activity poses a considerable
risk, then it is unquestionable that sufficient
care has been taken. It is noteworthy that
hazard liability is distinct from the duty of
care and is applicable to any individual or
entity that engages in, stores, or employs
hazardous materials. Consequently, those
who undertake dangerous activities are
strictly accountable for any ensuing dam-
ages, irrespective of whether they acted
negligently or not.

luk taru kilan 6nemli hususlardan biri, tehlike
sorumlulugundan kurtulma imkani olmama-
sidir®8, Dolayisiyla tehlike sorumlulugundan
kurtulmak, illiyet bagi kesilmedigi surece
mumkun degildir. Bu sebeple, uzman kisiler
kendilerinden beklenen 6zeni géstermis, fa-
aliyet icin gerekli tum izin ve ruhsatlari almis
olsalar bile tehlike sorumlulugundan kag-
malari mumkun degildir. Belirtmek gerekir
ki tehlike sorumlulugu dogasi itibariyle 6zen
sorumlulugundan farkli oldugundan, isletme
belli bir 6lctude tehlike arz ediyorsa, bu nok-
tada yeterli 6zenin gosterilip gosterilmedigi
tartisilmaz. Bu tur sorumlulugun, sorumluluk
tarleri arasinda en agiri oldugunu séylemek
mumkundar.
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B. Hazard Liability According
to Article 71 of the Turkish
Code of Obligations

Prior to the enactment of the New Code of
Obligations, a general liability for hazardous
activities was not clearly established in Turk-
ish law. Article 71 of the Turkish Code of Ob-
ligations sets out the necessary conditions
for the existence of such liability, which are
as follows:

- The presence of a business that poses a
significant danger,

- The damage caused by the activity of the
business that poses a significant danger,

- The ability of the business to cause fre-
quent and severe damage

- The inevitability of the harm despite all rea-
sonable precautions taken by experts,

- The authorization of the activity by the le-
gal order,

- Joint liability for losses on the part of the
business owner and operator,

- Compensation of the injured party with an
appropriate price,

- The application of special liability provi-
sions in the case of a specific danger situa-
tion regulated by special laws.

In this context, it isimportant to highlight that
the final paragraph of the aforementioned ar-
ticle refers to the idea of compensating the
injured party with a suitable price for damag-
esincurred due to the activity of a hazardous
business, even if the operation is authorized
by legal regulations. It is noteworthy that
this concept of compensation is distinct
from that of compensating for harm caused
by wrongful intent, as is the case in liability
for intentional torts. The latter involves dam-
ages caused deliberately by the responsible
party, while in hazard liability, the damages
incurred are unintended.

After listing the elements of the danger re-
sponsibility above, if we need to draw a gen-
eral framework about this responsibility; first
of all, it can be said that the concept of posing
a significant danger should be understood
that the operation in question tends to cause
frequent and heavy losses, and the subjec-

B. Tiirk Bor¢lar Kanunu Mad-
de 71'e Goére Tehlike Sorum-
lulugu

Yeni Borglar Kanunu’na kadar hukukumuzda
tanimlanmig bir genel tehlike sorumlulugunu
gormek mumkun degildi. TBK m. 71'e gére
tehlike sorumlulugunun varligindan bahse-
dilebilmesi i¢in gerekli sartlar:

-Onemli olgude tehlike arz eden bir isletme
olmalidir,

-Meydana gelen zarar 6nemli 6lgude tehlike
arz eden isletmenin faaliyetinden kaynaklan-
malidir,

-isletme sikga ve agir zarar dogurmaya elve-
risli olmalidir,

-Zarar uzman kisiden beklenen her turlt 6zen
gosterilse bile dnlenemeyecek olmalidir,

-Onemli 6lcude tehlike arz eden isletmenin
faaliyetine hukuk duzeni tarafindan izin ve-
rilmis olmasi gerekir,

-Isletmenin faaliyetinden faydalanan isletme
sahibi ve varsa isleten zarardan muteselsilen
sorumludur,

-Zarar gorenin zarari uygun bir bedelle denk-
lestirilir,

-Belirli bir tehlike hali i¢in 6zel bir kanun du-
zenlemesi varsa 6zel sorumluluk hukumleri
uygulanir.

Burada belirtmek gerekir ki maddenin son
fikrasinda "6nemli 6lcude tehlike arzeden
bir isletmenin bu tur faaliyetine hukuk duze-
nince izin verilmis olsa bile, zarar gérenler, bu
isletmenin faaliyetinin sebep oldugu zarar-
larinin uygun bir bedelle denklestirilmesini
isteyebilirler” seklinde bir ifadeyle denkles-
tirme kavramindan bahsetmistir. Bahsi gecen
denklestirme kavrami, fedakarligin denklesti-
rilmesinden farklidir. Zira, fedakarligin denk-
lestirilmesinde zarar, zarar veren tarafindan
bilerek ve istenerek verilmesine karsilik, teh-
like sorumlulugunda bu durum istemeden
ortaya cikmaktadir.

Yukarida tehlike sorumlulugunun unsurlarini
siraladiktan sonra, bu sorumluluk hakkinda
genel bir cerceve cizmek gerekirse; ilk basta
soylenebilir ki 6Gnemli 6lctde tehlike arz et-
mek kavramindan anlasilmasi gereken, s6z
konusu isletmenin sik sik ve agir zararlar do-
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tive element is that the damage will still occur
despite all the care expected from an expert.
When the element of danger is evaluated on
an objective basis, it is understood that the
danger is permanent and the damage that
may arise is severe. As it is known regarding
the damage, the damage must occur in order
for a legal liability to arise. In terms of min-
ing activities, this damage can be material or
moral. The important point here is that the
damage is caused by the activity of the en-
terprise that poses a significant danger and
without the fault of the enterprise. In the le-
gal context, it is essential to establish a clear
causal link between the event that occurred
and the resulting damage in order to estab-
lish liability. This causal link is crucial and
cannot be broken by any means, including
the defective acts of the injured party or a
third party, or force majeure. When the caus-
al link is severed, the responsibility of the
enterprise may be removed, especially in
cases of force majeure or gross negligence
on the part of the injured party. To establish
liability for a workplace accident, the acci-
dent must have occurred in the workplace,
and there must be an unmistakable causal
link between the operation of the workplace
or the hazards arising therefrom and the
resulting damage. Therefore, it is of utmost
importance to identify the causal link to de-
termine the existence of hazard liability, as it
is a critical factor in determining the liability
of the enterprise.

VIil. ROYALTY CON-
TRACT

A. Definition, Legal Nature
and Form of Royalty Contract

1. Definition of Royalty Contract

gurmaya egilimli olmasi ve subjektif unsuru
da, uzman bir kisiden beklenen tum 6zene
ragmen yine de zararin meydana gelecek
olmasidir. Objektif esasa gore tehlike unsuru
degerlendirildiginde, tehlikenin devamli ve
ortaya cikabilecek zararin da agir olmasi anla-
silir. Zarar hususunda bilindigi Uzere, hukuki
bir sorumluluk dogabilmesiicin zarar meyda-
na gelmelidir. Maden faaliyetleri agisindan
bu zarar, maddi veya manevi olabilir. Burada
onemli husus, zararin 6nemli 6l¢ude tehlike
arz eden isletmenin faaliyetinden ve igletme-
nin kusuru olmaksizin meydana gelmesidir.
illiyet bagi noktasinda, elbette meydana
gelen olay ile ortaya cikan zarar arasinda bir
nedensellik aranir. illiyet baginin kesildigi
durumlar, tum sorumluluk hallerinde oldugu
gibi burada da goérulur. Mucbir sebep, zarar
gorenin agir kusurunun olmasi gibi hallerde
artik illiyet baginin kesildigini séylemek du-
ruma gore mumkun olacaktir ve bu haller is-
letmenin sorumlulugunu kaldirir. Dolayisiyla
genel ifadeyle soylenebilir ki tehlike sorum-
lulugunun varligindan bahsedebilmek igin;
kazaigyerinde gerceklesmis olmali, bu husu-
sunyaninda igyerinin igletilmesi veya bundan
dogan tehlikelerle zarar arasinda uygun bir
illiyet bagi bulunmali ve bu illiyet baginin,
zarar gorenin veya Uguncu kisinin kusurlu
hareketleri veya mucbir sebeple kesilmemis
olmasi gerekmektedir.

Viil. RODOVANS SOZLES-
MESI

A. Rédovans Sozlesmesinin
Tanimi, Hukuki Niteligi ve
Sekli

1. R6édovans Sézlesmesi Tanimi

In the context of mining activities, a royalty
agreement refers to a contractual arrange-
ment between a license holder who holds
the right to explore or exploit minerals in a
mining area and a third party, either an indi-
vidual or a legal entity, for the transfer of the
mine operation. The terms and conditions
of the royalty agreement are governed by
the Turkish Code of Obligations No. 6098
("TCQO"), particularly the provisions related to
product rent. Under a royalty agreement, the
third party agrees to pay a fee to the license

Rodovans S6zlesmesi maden sahalarindaki
maden arama veya isletme ruhsat sahipleri
ile gercek veya tuzel Gguncu kisiler arasin-
da maden ocaginin isletilmesinin devri icin
gerceklestirilen s6zlesme anlamina gelmek-
tedir. Uguincu kisilerin maden sahalarinda
hak sahibi konumunda olan ruhsat sahibine
karsi, aretilen her bir ton maden karsiliginda
bir bedel 6demeyi taahhut ettigi rodovans
sozlesmesine iliskin 6098 Sayili Turk Borg-
lar Kanunu'nun (“TBK") urun kirasina iliskin
hukumleri kiyasen uygulanir?’. Buna karsilik
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holder, who holds the right in the mining ar-
eas, for each ton of mineral produced. The
TCO's provisions on product rent apply by
analogy to the royalty agreement?. On the
other hand, royalty contracts are accepted as
subcontracting contracts within the scope of
some Supreme Court of Cassation Decisions.

The term “royalty” refers to “the amount
that a private or legal person who operates a
mine, under contract with the right holder for
a limited period of time, agrees to pay to the
original license holder for each ton of mineral
produced, while the legal rights and respon-
sibilities of the mining areas remain with the
right holder. This payment is made in return
for the right to operate the mine, which is
temporarily transferred to the private or legal
person by the right holder”?.

2. Legal Character of the Royalty

bazi Yargitay Kararlari kapsaminda rddovans
sozlesmeleri bir alt isverenlik s6zlesmesi ola-
rak kabul edilmektedir.

Rodovans kavrami “Maden ruhsat alanlarinin,
hukuki hak ve sorumluluklar kendisinde kal-
masi kosuluyla hak sahibi tarafindan sézles-
meile 6zel veya tuzel bir kisiye, bir sire tahsis
edilmesi durumunda, maden ocaginin igletil-
mesini Ustlenen 6zel veya tlzel kisinin, esas
ruhsat sahibine, drettigi her birton maden icin
odemeyitaahhut ettigi meblag” olarak tanim-
lanmaktadir®,

2. Rédovans Sozlesmesi Hukuki

Contract

In accordance with the provisions of the
TCO, royalty agreements are a legal relation-
ship that arises from the mutual declarations
of will of the contracting parties. Such agree-
ments involve the license holder transferring
the right to operate the mine for a fixed du-
ration, while the royalty payer agrees to pay
the agreed portion of the production to the
license holder. Thus, royalty agreements
are a consensual contract that places obli-
gations on both parties. It should be noted
that such agreements impose an immediate
performance obligation on the royalty payer
and a continuous performance obligation on
the license holder®.

Niteligi

TBK'da acikea belirtildigi Uzere s6zlesmenin
taraflaninin karsilikli irade beyanlarina dayali
olarak kurulan bir hukukiiliski olan rédovans
sozlesmeleri, ruhsat sahibinin belirli bir stre
ile maden isletme hakkini devretmesi ve bu-
nun karsiliginda rédovans verenin yaptigi
uretimin kararlastinlan kismini ruhsat sahi-
bine 6demesine dayanan hukuki iliskidir.
Yukarida anlatilanlar isiginda rodovans s6z-
lesmeleri tam iki tarafa borg yukleyen rizai bir
sozlesme olup rédovans veren bakimindan
ani edim ruhsat sahibi bakimindan ise surekli
edim borcu s6z konusudur?.
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3. Form of Royalty Contract

In light of the fact that royalty agreements do
not entail the transfer of mining licenses, but
rather the transfer of rights to a third party
for a predetermined period under the terms
of the agreement, such agreements are not
required to adhere to any specific form ac-
cording to the Turkish Code of Obligations.
The parties are free to conclude the agree-
ment through a simple written contract or by
notarizing it, as long as they mutually agree
to the chosen form.

B. Damages Caused by Occu-
pational Health and Safety
Provisions

In the realm of workplace safety, employees
working on job sites face daily risks of oc-
cupational accidents. In the case of mining
sites, the risk of occupational accidents is
particularly high. It is the employer’s prima-
ry responsibility to take all necessary mea-
sures to prevent occupational hazards and
to ensure that the workplace is safe for their
workers. The employer’s duty does not end
with taking these measures; they are also
accountable for ensuring that their workers
comply with them. Additionally, the employ-
er is obligated to supervise their workers at
the worksite, as failure to do so may result
in legal and criminal liability. It is therefore
imperative that employers take all necessary
precautions and remain vigilant in their ef-
forts to promote workplace safety.

The safety of workers in mining sites is of
utmost importance and employers have
a legal obligation to ensure it. To this end,
employers must provide adequate training
and information to their workers regarding
the potential hazards associated with their
jobs. In high-risk areas, employers must ap-
point an occupational health and safety ex-
pert holding a Class A occupational safety
expertise certificate to identify and mitigate
potential hazards®. The expert must warn the
employer, in writing, of the risks associated
with the workplace, and it is the employer’s
responsibility to take all necessary measures
to ensure the safety of the site®’.

As per the requirement of Article 21 of the
Mining Law for a license holder to appoint
a permanent supervisor, mining activities
in the fields must be carried out under the
supervision of a qualified mining engineer.
This legal obligation ensures that mining op-

3. Rédovans S6zlesmesinin Sekli

Rodovans sozlesmelerinde maden ruhsati-
nin devri degil hakkin Gguncu kisiye sozles-
me kapsaminda belirlenmis sture boyunca
devri s6z konusu oldugundan TBK uyarinca
rodovans sozlesmeleri herhangi bir sekle tabi
degildir. Taraflar aralarinda mutabik kaldikla-
ri surece basit yazili sekilde s6zlesmeyi akde-
debilecekleri gibi noterde duzenleyerek bu
sOzlesmeye resmiyet kazandirabileceklerdir.

B. is Sagligi Ve Giivenligi
Hikimlerince Ortaya Cikan
Zararlar

is sahalarinda calisan isciler her gun is kaza-
sI gecirme riski ile karsi karsiya olmakla bu
durum isveren acgisindan hukuki ve cezai
sorumluluk dogurabilmektedir. Ozellikle
maden sahalarinda ¢alisan isciler icin is ka-
zasl gecirme riski daha da yuksek oranlarda
gorulmektedir. Oncelikle mesleki riskleri on-
lemek amaciyla gerekli tedbirleri alinmasi ve
is sahasinin isciler icin gavenlikli hale getiril-
mesi isverene verilen yukumluluklerdendir.
Bu tedbirlerin alinmasinin yani sira alinan
tedbirlere uyulmasi hususunda da igverene
sorumluluk taninmistir. isveren is sahasinda
calistirdigi iscileri gdbzetmekle yukumluddar.

Maden sahalarinda ¢alisan iscilerin is sag-
lgr ve guavenliginin saglanmasi agisindan
isveren sahada gerceklesebilecek tehlikeler
kapsaminda calisanlarini egitmek ve bilgi-
lendirmek durumundadir. Tehlike olasilig
yuksek olan alanlarda isveren tarafindan A
sinifi is guvenligi uzmanli@i belgesine sahip
bir is sagligi ve guavenligi uzmani gérevlen-
dirilir®®, Gorevlendirilen uzmanca is sagligi
ve guvenligi kapsaminda dogabilecek olan
riskler hakkinda isveren yazili olarak uyarilir,
sahanin gavenliginin saglanabilmesiicin ali-
nabilecek dnlemlerin gerceklestirilmesi isve-
renin sorumlulugundadir®'.

Ruhsat sahibinin Maden Kanunu m. 21 nez-
dinde daimi nezaretci bulundurma yukam-
lulugu uyarinca sahalarda yapilan faaliyetler
maden muhendisi esliginde gerceklestiril-
mektedir®2. Maden muhendislerinin asli go-
revi sahada gerceklestirilen faaliyetlerin is
sagligi ve guvenligi acisindan tetkiki degil sa-
hanin teknik isletmesinin kontrolt Gzerinedir.
Maden sahalarinda rédovanscginin sundugu
kisiler ruhsat sahibince daimi nezaretciolarak
atanmakla birlikte ruhsat sahibinin ¢alisani
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erations are conducted in compliance with
applicable laws and regulations, promoting
safe and responsible mining practices®.
Mining engineers are primarily responsible
for controlling the technical operation of
mining fields and are not obligated to in-
spect the activities carried out in the field in
terms of occupational health and safety. In
mining sites, the license holder must appoint
a permanent supervisor from candidates pro-
posed by the royalty owner. The supervisor,
although appearing as an employee of the
license holder, has their expenses covered
by the royalty owner. In the decision of the
21% Chamber of the Court of Cassation De-
cision No: 2005/791, 2005/6574 it is stated
that “If the royalty owner’s opportunity to act
independently is restricted and if the license
holder has the opportunity to intervene in
production, then the existence of the main
employer sub-relation is mentioned”?.

Employer liability for accidents in a mine site
is based on fault liability, and competent
authorities are responsible for determining
whether such liability exists. To claim com-
pensation from the employer, a causal link
between the accident and the work per-
formed by the employer must be established.
If the worker has suffered physical or men-
tal harm, a material compensation lawsuit
may be filed, in addition to receiving health
aid from the SSI. Under the Turkish Code of
Obligations, Article 56 allows workers who
have suffered physical or mental harm as a
result of occupational accidents or diseas-
es to seek moral compensation if they have
endured pain and suffering in addition to
material damages. This means that in addi-
tion to the financial compensation, workers
may also be entitled to compensation for the
emotional distress they have experienced.
Furthermore, in the unfortunate event of a
worker's death, their family may also be eli-
gible for moral compensation to help them
cope with the pain and suffering of losing a
loved one. Such provisions not only ensure
that workers’ rights are protected but also
reinforce the accountability of employers in
maintaining safe working conditions.

C. Simulated Royalty Con-
tracts

The license holders of mining enterprises
delegate the operations performed on site
to the royalty owner, who then directs the
mine production. The royalty agent is not an
autonomous entity and provides labor ser-

olarak gérunen nezaretginin masraflar roédo-
vansgcl tarafindan karsilanmaktadir. Yargitay
21. Hukuk Dairesi 2005/791 Esas 2005/6574
Karar sayili kararinda “Rédovansg¢inin bagim-
Siz hareket etme imkani kisitlanmis ve ruhsat
sahibinin uretime mudahalede bulunma im-
kéani varsa bu durumda asil isveren alt iliski-
sinin varligindan s6z edilir” denilmektedir3s.

isverenin sorumlulugu kusur sorumlulugu
olup bu kusurun varlig yetkili makamlarca
tayin edilmektedir. Maden sahasinda yasa-
nan bir kazadan dolayi is¢inin isverene karsi
tazminat talebi olabilmesi icin kaza ile isve-
ren tarafindan gerceklestirilen is arasinda bir
illiyet bagi bulunmalidir. isginin ugradigi be-
densel veya ruhsal zarara istinaden maddi
tazminat davasi agilabilir, SGK tarafindan ya-
pilan saglik yardiminin yani sira isverenden
maddi talep s6z konusudur. Maddi zararin
tazmininin yani sira Turk Borglar Kanunu m.
56 uyarinca “is kazasi veya meslek hastaligi
nedeniyle bedensel ya da ruhsal zarara ug-
rayan is¢ci maddi zarardan bagka elem ve aci
cekerek manevi zarara da ugramissa manevi
tazminat isteyebilmesi mumkundar” denil-
mektedir. Tum bunlara ek olarak iscinin 6lU-
mu halinde ailesine, 6lum nedeniyle yasadi-
g1 aci ve istirap dolayisiyla manevi tazminat
o6denebilecektir.

C. Muvazaali Rodovans S6z-
lesmeleri

Maden igletmelerinde ruhsat sahipleri saha-
da gerceklestirilen faaliyetlerini rodovansgi-
ya devrederek kendi direktifleri dogrultusun-
da maden uretimini gerceklestirmektedirler.
Rodovansgi ruhsat sahibinden bagimsiz de-

MAKALELER

A

DiPNOT

30 Topaloglu, Maden Hukuku ile
ilgili Makaleler, s. 351.

31 Topaloglu, Maden Hukuku ile
ilgili Makaleler, s. 353.

32 Topaloglu, Maden Hukuku ile
ilgili Makaleler, s. 357.

33 Yargitay 21.HD. E.2005/791
K.2005/6474 (www. karararama.yar-
gitay.gov.tr, Erisim Tarihi: 06.11.2022).

2023 SUMMER 155



ARTICLES

PART 9

DESPITE THE IN-
CREASED LIKELIHOOD
OF OCCUPATIONAL
ACCIDENTS IN MINING
SITES, EMPLOYERS HAVE
A PARAMOUNT RESPON-
SIBILITY TO GUARANTEE
THE SAFETY OF THEIR
WORKERS.

4

FOOTNOTE

34 Topaloglu, Maden Hukuku ile
ilgili Makaleler, p. 381.

35 Supreme Court 10.HD.
E.1992/11117 K.1993/3693 (www.
kararama.yargitay.gov.tr, Access Date:
06.11.2022).

EVALUATION OF LIABILITY WITHIN THE SCOPE OF MINING LEGISLATION

vices to the license holder’s location®. In the
context of providing workers to the license
holder, the use of the royalty system is often
viewed as a collusive transaction due to the
dependency of the workers on the license
holder. This dependency makes it challeng-
ing to establish a clear subcontractor and
principal employer relationship, particularly
in the case of fields operated with royalty.
When the royalty operator is identified as a
sub-employer and the workersin the field are
recognized as employees of the license hold-
er, the workers are entitled to labor rights
provided by the license holder. Given this
scenario, it is crucial to ensure that the em-
ployment relationship between the workers
and the license holder is accurately defined
and that the workers are protected by the ap-
plicable labor laws.

In the decision of the 10th Civil Chamber
of the Court of Cassation No: 1992/11117,
1993/3693 it is stated that “inthe eventthat a
portion or all of the shareholders of the royalty
company are transferred to another compa-
ny, which is operated under a royalty agree-
ment, a subsidiary company relationship is
established, and the legal entity veil between
the second acquiring company and the first
company is lifted. As a result, the workers are
entitled to their labor rights and the second
acquiring company is held responsible for
fulfilling these obligations”®.

IX. CONCLUSION

In the context of mining activities, there ex-
ist various employment opportunities that
fall under the ambit of occupational health
and safety as well as the Labour Law No.
4857. Despite the increased likelihood of
occupational accidents in mining sites,
employers have a paramount responsibil-
ity to guarantee the safety of their workers.
Employers are required to take necessary
measures to ensure the safety of their work-
ersin mining sites, in line with the extensive
regulations governing mine workers in our
law. Given the importance of this issue, the
relevant legislation has been detailed, and
employers are subject to the principle of
perfect liability in case of any liability aris-
ing in this context. In accordance with the
legal requirements discussed previously,
the employer is under a legal obligation not
only to implement the prescribed occupa-
tional health and safety measures but also
to monitor their implementation within the
relevant work site. It is crucial for employ-

gildir ve ruhsat sahibinin sahasina isci temin
etmektedir®4. Ruhsat sahibine is¢i temin edil-
mesi durumu, ¢alisan isciler ruhsat sahibine
bagli olarak degerlendirildiginden ve roédo-
vansla igletilen sahalarda alt isveren ve asil
isveren iliskisinin kurulmasinin zorlugundan
hareketle bu sistem muvazaali islem olarak
gorulmektedir. Rddovanscinin alt isveren
olarak gérundugu ve sahada calisan iscile-
rin ruhsat sahibinin iscileri olarak sayildig
durumda isciler, ruhsat sahibinin is¢ilik hak-
larindan yararlanirlar.

Yargitay 10 Hukuk Dairesi 1992/11117 Esas
1993/3693 Karar sayili kararinda “rédovans
sozlesmesi ile igletilen bir sahayi rddovansci
sirketin ortaklarin bir kismiya da tamami ayni
baska bir sirkete devredilmesi halinde islet-
me batunlugu - kardes sirket iliskisi olustu-
dunu ve devralan ikinci sirketle birinci sirket
arasindaki tuzel kigilik perdesi kaldirilarak
devralan ikinci sirketin devreden birinci sir-
ketin iscilerinin iscilik haklarindan sorumlu
olduguna” karar vermistir®.

IX. SONUC

Sonug olarak; genis bir istihdama yer ve-
ren maden sahalarinda maden iscileri ile
ilgili gerek is sagligi ve guvenligi kapsa-
minda gerekse 4857 Savyili is Kanunu kap-
saminda bir¢ok duzenleme yer almaktadir.
Maden sahalari yapilari geregi is kazala-
rina daha ¢cok mahal vermekle beraber
iscilerin faaliyet alanlarinda guvenliginin
saglanmasinin ne kadar elzem oldugu
isverenlerce dikkate alinmalidir. isbu kap-
samda alinacak 6nlemler isverenler tara-
findan gerekli gorulmeli ve mutlaka is sa-
halarinda uygulanmalidir. Hukukumuzda
bu durumun énemine binaen ilgili mevzu-
at detaylica duzenlenmis dolayisiyla isve-
renin sorumlulugu kusursuz sorumluluk
kapsaminda degerlendirilmistir. Yukarida
da anlatildigi Uzere igverenin anilan is
sagligi ve guvenligi tedbirlerini almasinin
yani sira bu énlemlerin faaliyet alaninda
uygulanip uygulanmadiginin denetimini
de saglamakla da yukumluadur. isbu yu-
kamluluklere uymamasi halinde igveren
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ers to recognize and comply with this ob-
ligation in order to safeguard the safety of
their employees. Failure to adhere to these
obligations may result in both tortious and
contractual liability for the employer, as
they would be in breach of their legal re-
sponsibilities towards their workers.

4
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