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ABSTRACT

In this study, what are the waybills in Turkish Mar-
itime Trade Law, the differences between bills of
lading and seaway bills, the definition of the bill of
lading, by whom the bill of lading is issued and the
legal nature of the bill of lading shall be discussed.
In addition, the role of the bill of lading in proving
the legal relationship between the parties involved,
the role of the carrier, the general type of the goods,
their signs, the number of parcels or pieces, the role
of proving the weight and quantity, and the signifi-
cance of the bill of lading will all be examined and
evaluated. While in principle, the carrier delivers the
cargo in exchange for presenting the bill of lading;
the emergence of delivery without a bill of lading
will be discussed due to the development of ship-
building technology, the speed of shipbuilding, the
slowness of postal services, and the delays in pro-
viding bills of lading to the destination port. None
the less, in this study, four different types of delivery
without bill of lading will be discussed and it will
be explained what problems will arise in delivering
the cargo without presenting a bill of lading. Last-
ly, with the emergence of delivery without a bill of
lading and the potential issues brought on by the
various types of delivery without a bill of lading, the
subject of an electronic bill of lading has been ex-
amined in response to the issues brought on by the
traditional bill of lading.

KEYWORDS
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OZET

Bu ¢alismada, Turk Deniz Ticareti Hukuku'nda tasl-
ma senetlerinin ne olduguna, konismento ile deniz
yuk tasima senetlerinin farklarina, konismentonun
tanimina, konismentonun kimin tarafindan duzen-
lendigine ve konismentonun hukuki niteligine de-
ginilecektir. Bunun disinda, konismentonun hukuki
iliskiyi ispat islevine, tasiyani ispat islevine, esyanin
genel olarak cinsini, isaretlerini, koli veya parca ade-
dini, agirlik ve miktarini ispat islevine ve navlunu
ispat islevine dair incelemeler ve degerlendirmeler
yapilarak konismentonun neden énemli oldugun-
dan bahsedilecektir. Kural, konismentonun ibraz
edilmesi karsiliginda taslyanin yuku teslim etmesiy-
ken; gemi insa teknolojisinin gelismesi gemi yapl-
minin hizlanmasi, buna karsilik posta hizmetlerinin
yavas kalmasl ve konismentolarin varis limanina
ulastinimasindaki gecikmeler nedeniyle konismen-
tosuz teslimin ortaya ¢ikisindan so6z edilecektir. Bu-
nunla birlikte, bu ¢calismada dort farkli konismen-
tosuz teslim turu ele alinacak ve konismento ibraz
edilmeksizin yukun teslim edilmesi hususunun han-
gi problemleri ortaya c¢ikaracagi anlatilacaktir. Son
olarak ise geleneksel konismentonun sebep oldugu
problemlere karsilik konismentosuz teslimin ortaya
cikmasi ile konismentosuz teslim turlerinin neden
olabilecegi sorunlara karsilik elektronik konismento
konusu incelenmistir.
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KONISMENTO, KONISMENTOSUZ
TESLIM, KONISMENTONUN ISPAT
ISLEVI, DENIZ TASIMACILIGINDA
TESLIM.

2023 SUMMER




ARTICLES

PART 7

WAYBILL, BILL OF LADING AND DELIVERY WITHOUT BILL OF LADING
IN THE PRACTICE OF TURKISH MARITIME TRADE PRACTICE

In this study, what are the waybills in Turkish Maritime Trade Law, the differences between
bills of lading and seaway bills, the definition of the bill of lading, by whom the bill of lading is
issued and the legal nature of the bill of lading shall be discussed.

Bu calismada, Tiirk Deniz Ticareti Hukuku’nda tasima senetlerinin ne olduguna, konismento ile
deniz yiik tasima senetlerinin farklarma, konismentonun tanimina, konismentonun kimin tara-
findan diizenlendigine ve konismentonun hukuki niteligine deginilecektir.

y'

FOOTNOTE

1 Turkish Commercial Code No.
6102 m. 856, Official Gazette dated
14.02.2011, and numbered 27846
(0G).

2 Turkish Commercial Code No.
6102 m. 858, Official Gazette dated
14.02.2011 and numbered 27846
(0G).

I.INTRODUCTION

As a result of the development of national
and international trade in the world, the cre-
ation of new markets by technology, with
the ease of access to information and devel-
opments through technology, national and
especially international transportation has
started to gain importance. In the internation-
al transport of goods, distinctions regarding
road transport, air transport and maritime
transport have begun to be elaborated and
regulations have been made at the interna-
tional level regarding these concepts. Within
the framework of these regulations, waybills
are used in order to protect the rights of the
parties and to regulate transportation activi-
ties. In the continuation of our article, in this
context, the waybills and bill of lading which
is a waybill in general, will be examined and
the effect of the delivery without a bill of lad-
ing on the carriage transaction and the its
parties will be detailed.

Il. WHAT IS WAYBILL?

In article 856 of the Turkish Commercial
Code No. 6102 (“TCC")", the waybill is de-
fined as "“issued upon the request of one of
the parties.”. In Article 858 of the same code,
“The waybill signed by both parties con-

1. GIRIS

Dunyada, ulusal ve uluslararasi ticaretin ge-
lismesi, teknolojinin yeni pazarlarin olusma-
sina sebep olmasi ve yine teknoloji vesilesiy-
le insanlarin bilgi ve gelismelere erisiminin
kolaylagmasi sonucu ulusal ve 6zellikle ulus-
lararasi tasimacilik 6nem kazanmaya basla-
mistir. Uluslararasi duzeyde gerceklestirilen
esya tasimalarinda karayolu tasimaciligl,
havayolu tasimaciligi ve denizyolu tasimaci-
ligina iliskin ayrimlar detaylandirilmaya bas-
lanmis ve bu kavramlara iliskin uluslararasi
duzeyde duzenlemeler yapilmistir. Bu du-
zenlemeler gcercevesinde, taraflarin haklarini
korumak ve tagimacilik faaliyetlerini duzenle-
mek amaciyla tagsima senetleri kullanilmak-
tadir. Makalemizin devaminda, bu kapsam-
da genel anlamda tagsima senedi ve tasima
senedi olan konismento incelenecek olup,
konismentosuz teslimin tagima muamelesi-
ne ve taraflarina etkisi detaylandinlacaktir.

Il. TASIMA SENEDi NE-
DiR?

6102 sayili Turk Ticaret Kanununun (“TTK")
856. maddesinde tasima senedi “Tasima se-
nedi taraflardan birinin istemi tizerine dtizen-
lenir.” seklinde tanimlanmistir. Ayni kanunun
858. maddesinde yer alan “iki tarafca imza-
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stitutes proof of the contract of carriage, its
content and the receipt of the goods by the
carrier."?the evidence function of the waybill
is regulated. In line with the references made
in the aforementioned code, it is possible to
define the waybill as “a bill prepared upon
the request of one of the parties and which
constitutes evidence of receipt of the goods”.

In the legislative intention of the TCC, it is
stated that the waybills are not negotiable
instrument, but are a means of proof that be-
comes evidence if signed by both parties. In
addition, it is stated that in order for the way-
bill to have the quality of evidentiary function
as stated in the code, it must be arranged in
accordance with the law in its form, first of
all, it must primarily contain the signature
and the records contained in Article 858. The
solution to the problem of whether the defi-
ciencies in the aforementioned records will
completely eliminate the evidentiary power
of the deed or will it lose its power only in
relation to the incomplete record are found
in the doctrine and judicial decisions. In the
continuation of the legislative intention; it
is stated that unilateral changes in the way-
bills, as a rule, will not affect the evidentiary
function of the waybill, the evidentiary func-
tion is against the consignee and its effect
begins with the delivery and acceptance of
the goods and the contrary can be proved.

lanan tasima senedi, tasima sozlesmesinin
yapildigina, icerigine ve esyanin taslyici ta-
rafindan teslim alindigina kanit olusturur.”?
hukmu ile tagima senedinin ispat gucu du-
zenlenme altina alinmistir. Anilan kanunda
yapilan atiflar dogrultusunda tagima senedini
“taraflardan birinin talebi tizerine hazirlanan
ve esyanin teslim alindigina dair delil teskil
eden bir senet” olarak tanimlamak mumkan-
dar.

TTK'nin gerekcesinde, tagima senetlerinin
kiymetli evrak olmadigy, iki tarafin da imzala-
masi durumunda delil haline gelen bir ispat
araci oldugu ifade edilmektedir. Ayrica tasI-
ma senedinin kanunda ifade edildigi sekilde
ispat gucu niteligine sahip olabilmesi igin
sekli olarak kanuna uygun bir bicimde du-
zenlenmis olmasi, dncelikli olarak imzayi ve
858‘inci maddede yer alan kayitlari icermesi
gerektigi belirtilmistir. S6z konusu kayitlarda
bulunan eksikliklerin senedin ispat gacunu
tamamen mi ortadan kaldiracagi ya da yal-
nizca eksik kayitla ilgili olarak mi1 gtcunu
kaybedecegi problemine iliskin ¢6zim 6g-
retide ve yargi kararlarinda bulunmaktadir.
Gerekgenin devaminda; tagima senetlerinde
tek tarafli olarak yapilan degisikliklerin kural
olarak senedin ispat gucunu etkilemeyece-
gi, ispat gucunun gonderilene karsi oldugu
ve etkisinin esyanin teslim edilmesi ve kabul
edilmesi ile basladigi ve aksinin ispat edile-
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While it is explained that the waybills have
animportant function in terms of payment, it
is also explained that it means that the goods
have been delivered appropriately?.

With the development and change of the
commercial life, in addition to the bill of lad-
ing, other sea waybills have also been used.
Sea waybill (“seawaybills”), ship’s delivery or-
der (“ship’s delivery order”) and electronic bill
of lading are among the mentioned waybills®.
Sea waybill (“sea waybills”) is a waybill used
in maritime trade and is a non-negotiable bill
of lading. Ship’s delivery order (“ship’s deliv-
ery order”) is the document used in national
and international transportation and signed
by the carrier, in which it approves the deliv-
ery of the cargo.

Sea wayhbills other than bills of lading, which
will be examined within the scope of this ar-
ticle, are defined as;

“Any bill, other than the bill of lading drawn
up by the carrier to show that he/she has
received the goods to be transported, con-
stitutes a presumption that the contract of
carriage has been made and that the goods
have been received by the carrier as written
in the bill of lading; but this presumption can
be disproved.”

in article 1242 of the TCC. Considering the
records they contain and the way they are ar-
ranged, it will be seen that there is no signifi-
cant difference between the sea waybill and
the bill of lading. The biggest difference that
distinguishes sea waybills and bill of lading
is that the bill of lading is negotiable. The sec-

bilecegi belirtilmektedir. Tagima senedinin
6deme yonunden onemli islevinin oldugu
aciklanmakla birlikte mallarin uygun teslim
edildigi anlamina geldigi izah edilmistir®.

Ticaret hayatinin gelismesi ve degismesiy-
le beraber konismentoya ek olarak bagka
denizde tasima senetlerinin de kullanimi da
s6z konusu olmustur. Deniz yuk senedi (“se-
awaybills”), gemi teslim talimatlari (“ship’s
delivery order”) ve elektronik konismento
bahsedilen tagima senetlerindendir®. Deniz
yuk senedi (“sea waybills") deniz ticaretinde
kullanilan bir tasima senedi olup ciro edi-
lemez bir kongimento turudur. Gemi teslim
talimatlar (“ship’s delivery order”) ise ulusal
ve uluslararasi tasimacilikta kullanilan ve ta-
slyan tarafindan imzalanmasi suretiyle yukan
teslimine onay verdigi belgedir.

isbu makale kapsaminda incelenecek olan
konismento disindaki diger deniz tasima se-
netleri TTK m. 1242'de;

“Tasiyanin taginacak egyayi teslim aldigini
gostermek Uzere ddzenledigi konismento-
dan bagska her tuir senet, tasima s6zlesmesinin
yapilmig ve esyanin senette yazili oldugu gibi
tasiyan tarafindan teslim alinmis olduguna
karine olusturur; ancak bu karinenin aksi is-
patlanabilir.”

seklinde tanimlanmustir. icerdikleri kayitlar ve
duzenlenme sekline bakildiginda deniz yuk
tagima senedi ve konismento arasinda bu-
yuk olarak addedilebilecek bir fark olmadig
gorulecektir. Deniz yuk tasima senetleri ve
konigsmentoyu birbirinden ayiran en buyuk
fark konismentonun ciro edilebilir olmasidir.
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ond important point is the record in the sea
waybill stating that “the right to demand the
delivery ofthe cargo is not dependent on the
possession of the sea waybill”. In addition, it
should be noted that, “sea waybill ... does not
givetitle to the goods™.

I1l. DEFINITION OF BILL
OF LADING

In the TCC, a distinction has been made re-
garding the transport bills at sea between
bills of lading and other sea wayhbills. Bill of
Lading is defined as,

“Bill of lading is a bill that proves that a con-
tract of carriage has been concluded, shows
that the goods have been received by the
carrier or loaded on the vessel, and that the
carrier is obliged to deliver the goods only in
return for its presentation””.

in Article 1128 of the TCC. The obligation
mentioned in the definition of the code is
an accessory obligation arising from the law
and the contract®.

In the doctrine, the bill of lading is defined
as a valuable document that includes the
acknowledgment that the goods have been
delivered for the purpose of transportation
and the commitment that the goods will be
delivered to the holder, who seems to be
holder of the right, in exchange for the return
of the bill after the goods are transported at
the port of destination®.

Bill of lading is a negotiable instrument
signed before loading or to prove to confirm
that the cargo has been received at the port
of loading for transportation. “This docu-
ment shows the relationship between the
shipper and the carrier"'°. The bill of lading
is issued by the carrier upon the request of
the shipper and in the amount requested by
the shipper. In order for the shipper to exer-
cise the relevant right, all of the transported
goods must have been loaded or delivered.
Unless otherwise openly agreed, the shipper
is not permitted to request the issuance of
a partial bill of lading for the portion of the
goods that have already been put into the
ship. The right to claim to issue bill of lading
rests with the shipper, and the authority to
issue the bill of lading rests with the carrier.
“Regardless of whether the carrier is also the
owner, the bareboat charterer, the sub-car-
rier or not, every person who undertakes to
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ikinci 6nemli husus ise, deniz yuk senedinde
yer alan “yukun teslimini talep hakkinin deniz
yuk senedinin Zzilyetligine bagl olmadigini”
ifade eden kayittir®. ilaveten belirtmek gerekir
ki “deniz yuk senedi, ... mallara malkiyet hakki
vermez”s.

I1l. KONISMENTONUN
TANIMI

TTK'da denizde tasima senetleri hususunda
konigsmento ve diger denizde tagima senet-
leri olarak ayrima gidilmistir. Konismento,
TTK'nin 1128. maddesinde;

“Konismento, bir tasima s6zlesmesinin yapil-
digini ispatlayan, esyanin tasiyan tarafindan
teslim alindigini veya gemiye yuklendigini
gosteren ve tasiyanin esyayl, ancak onun
ibrazi karsiliginda teslimle yukamld oldugu
senettir”.

seklinde tanimlanmigtir. Kanun taniminda
bahsi gecen yukumluluk, kanundan ve s6z-
lesmeden dogan bir yan edim yuokamlulugu-
durs.

Doktrinde ise konismento; tek tarafli sekilde
tasglyan ya da tastyani temsilen kaptan veya
yetkili acenta tarafindan duzenlenen, esya-
nin tasinmasi maksadiyla teslim edildigi ik-
rarini ve varma limaninda esyanin tasinmasi
sonrasi senedin iade edilmesi karsiligi hak
sahibi gérunen hamiline aynen teslim edile-
cegine dair taahhudu iceren kiymetli evrak
olarak tanimlanmistir®.

Konsimento, yukleme 6ncesinde veya yukun
tasinmak Uzere yukleme limaninda teslim
alindigini tevsik etmek amaciyla imzalanan
kiymetli bir evraktir. “Bu evrak ytikleten ile
tasiyan arasindaki iliskiyi gésterir”*°. Konis-
mento yukletenin talebi Gzerine taglyan tara-
findan ve yukleteninistedigi miktarda olacak
sekilde duzenlenir. Yukletenin ilgili hakkini
kullanabilmesi i¢in taginan esyanin tama-
minin yuklenmis veya teslim edilmis olmasi
gerekmektedir. Aksi agik¢a kararlastinlmadik-
cayukleten, yuklenecek esyanin tamami ge-
miye yuklenmeden esyanin yuklenen kismi
icin kismi konismento duzenlenmesini talep
edemez. Konismentoyu duzenlemeyi talep
hakki yukletende, konismentoyu duzenle-
me yetkisi ise tastyandadir. “Tagiyanin ayni
zamanda donatan, gemi isletme muteahhidi,
alt tasiyan olup olmamasi énemli degildir,
deniz yolu ile esya tasimayi taaahut eden her
sahis konismento ddzenlemeye yetkilidir”™.
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transport goods by sea is authorized to issue
abill of lading”™". On the contrary, in practice,
this right is transferred to the shipper due to
some needs. A Bill of lading; is a transpor-
tation document that bears witness to the
conclusion of a transportation contract be-
tween the shipper and the carrier. The TCC
states that there are two ways to arrange bills
of lading: loading and receiving. “Bill of lad-
ing received for shipment, is a bill of lading
issued for the goods received for carriage
with the permission of the shipper but not
yet loaded on the vessel”'?. “The onboard
bill of lading, is the bill of lading issued in the
number of times requested by the shipper as
soon as the goods are taken on board, in re-
turn for the return of the provisional receipt
or bill of lading received for shipment which
was given to the carrier at the time of receipt
of the goods”™. Since it is arranged after the
goods to be transported are loaded on the
vessel, onboard bill of lading is used in char-
ter transportation; contrarily, the bill of lad-
ing recieved is used in transports carried out
under contracts for the Common Carriage of
Goods by Sea, as it is in situations when it
is unclear whose ship the goods would be
transported on.

IV. LEGAL NATURE OF
THE BILL OF LADING

Pursuant to Article 1228 of the TCC, bill of
lading is a bill proving that the contract of
carriage has been concluded, indicating
that the goods have been received by the
carrier or loaded on vessel, and that the
carrier is obliged to deliver the goods only
in exchange for its presentation. The related
definition made in the TCC also reveals the
functions of proving the carrier, proving the
goods and proving the freight of the bill of
lading. The bill of lading also has the qual-
ity of a document indicating that the cargo
to be transported has been received by the
carrier for transportation as specified in the
bill of lading, or that the goods to be trans-
ported have been loaded onto the vessel.
Due to the negotiable nature of the bill of
lading, the right specified in the bill of lading
cannot be asserted separately from the bill
itself. In exchange for presenting the bill of
lading, the carrier may only deliver the items
to a person who is related to the products.
With the expression in paragraph 1 of Article
1228 of the TCC, “it is a bill in which the car-
rier is obliged to deliver the goods only upon
its presentation.”, this function of the bill of
lading is also regulated.

Buna karsilik uygulamada bazi ihtiyaclar se-
bebiyle bu hakkin tasitana devredilmesi s6z
konusu olmaktadir. Konsimento; taslyan ve
tagitan arasinda bir tagima sozlesmesi yapil-
digini ispatlayan bir tasima senedidir. TTK
uyarinca konismento, yukleme ve tesellum
olmak uzere iki sekilde duzenlemektedir.
“Tesellum konismentosu, yukletenin izniyle
tasinmak Uzere teslim alinan; fakat henuz ge-
miye yukletilmemis olan esya icin dlizenlenen
konsimentodur”™. "Ytkleme konismentosu
ise esya gemiye alinir alinmaz, tagiyana esyay!
teslim aldigi sirada verilmis olan gecici mak-
buz veya tesellum konismentosunun iadesi
karsiliginda yukletenin istedigi sayida duizen-
lenen konismentodur”™. Yukleme konismen-
tosu tasinacak olan esyanin gemiye yuklen-
mesi akabinde duzenlenmesi sebebiyle
carter tagimalarinda, tesellum konismentosu
ise taginacak olan esyanin hangi gemiile tagi-
nacaginin belli olmadigi durumlarda kullanil-
digindan kirkambar s6zlesmesiile gercekles-
tirilen tagimalarda kullanilmaktadir.

IV. KONiISMENTONUN
HUKUKI NITELIiGi

TTK m. 1228 uyarinca konismento, tasima
sOzlesmesinin yapildigini ispatlayan, esya-
nin tasiyan tarafindan teslim alindigini veya
gemiye yuklendigini gosteren ve tasiyanin
esyayl, ancak onun ibrazi karsiliginda teslim-
le yukamlu oldugu senettir. TTK’da yapilan
ilgili tanim ayni zamanda konismentonun
tasiyani ispat, esyay! ispat ve navlunu ispat
islevlerini de ortaya koymaktadir. Konismen-
to tasinacak yukun konismentoda belirtildigi
sekilde tasinmak Uzere taslyan tarafindan tes-
lim alindigini veya tasinacak esyanin gemiye
yuklendigini gosteren bir evrak niteligine de
sahiptir. Kiymetli evrak niteligi dolayisiyla
konismentoda belirtilen hak senetten ayri
olarak ileri surulemez. Taslyan ancak konis-
mentonun ibrazi karsiiginda mali yuk ilgilisi-
ne teslim edebilir. TTK 1228'inci maddenin
1'inci fikrasindaki tanimda “tagiyanin egyayi,
ancak onun ibrazi karsiliginda teslimle yu-
kamlu oldugu senettir.” ifadesiyle konismen-
tonun bu fonksiyonu da duzenleme altina
alinmaktadir.

Konigsmentonun ayrica hukuki iligkiyi ispat
islevi de vardir. “Tasiyan, tasitan ve konis-
mentoda gdénderilen olarak gdsterilen kisi
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The bill of lading also has the function of
evidence in the legal relationship. “The car-
rier, the shipper and the person shown as
consignee on the bill of lading are the parties
to the relationship proven by the bill of lad-
ing"'*. Regarding the function of evidence
the carrier of the bill of lading, the provision
“The bill of lading may be drawn up in the
name and behalf of the carrier by the master
orthe carrier or a representative authorized by
the captain in this regard” regulated in article
1228/2 of the TCC states that the carrieris au-
thorized and obligated to issue bills of lading
by stipulating that the bill of lading can be
issued in the name and account of the car-
rier. In this context, the bill of lading may be
issued by the carrier himself or by the captain
who has legal authority in this regard or, in
general, within the framework of the law of
obligations, by a person authorized by the
carrier in this regard’®.

The function of evidence of the bill of lad-
ing has two different effects as it creates
a presumption that a contract of affreight-
ment exists between the parties and that
the transported goods are received in the
type, quantity and condition written on the
bill of lading’®. In this context, a clean bill of
lading (“clean”) is a type of bill of lading that
is issued by the carrier, which does not have
a said to contain record, that is, the carrier
assumes that the cargo has been received
undamaged, complete and whole. Unless
otherwise stated on the bill of lading, the bill
of lading is considered “clean”. On the other
hand, it would be useful to state that the “said
to contain”, "shipperload, count and seal" re-
cords, that is, a kind of “said to contain” re-
cord placed on the bill of lading, are added

KONISMENTO VE KONISMENTOSUZ TESLIM

konsimentoyla ispat edilen iliskinin taraflari-
air", Konismentonun tasiyani ispat islevine
iliskin olarak TTK m. 1228/2'de duzenlenen
“Konismento, kaptan veya tagiyanin yahut
kaptanin bu hususta yetkilendirdigi bir tem-
silci tarafindan taslyan ad ve hesabina dtzen-
lenebilir” hukmu, konismentonun tagiyan ad
ve hesabina duzenlenebilecegini hukium
altina almak suretiyle tasiyanin konismento
duzenlemeye yetkili ve zorunlu oldugunu
belirtmistir. Bu kapsamda konigmento bizzat
taslyanin kendisi tarafindan veya bu konuda
kanuni yetkiye sahip kaptan tarafindan veya
genel olarak borglar hukuku cercevesinde
de tasiyanin bu konuda yetki verdigi bir kisi
tarafindan duzenlenebilmektedir™.

Konismentonun ispat fonksiyonu taraflar
arasinda bir navlun sézlesmesinin mevcut
oldugu ve tasinan malin konismentoda ya-
zili cins, miktar ve durumda teslim alindigi
konusunda karine olusturmasi seklinde iki
farkli etkiye sahiptir'®. Bu kapsamda temiz
konismento (“clean”), tagityan tarafindan du-
zenlenen, belli degil kaydi konulmayan yani
taslyanin yuku hasarsiz, eksiksiz ve tam tes-
lim aldigina karine olusturan bir konismento
taradar. Aksi konismentoda belirtilmedigi
sUrece konismento “clean” yani temiz kabul
edilir. Diger yandan konsimentoya konulan
“said to contain”, "shipper load, count and
seal” kayitlarinin, yani bir nevi “belli degil”
kaydinin tasiyanin yuk nezdinde meydana
gelecek eksilme, hasar ve ziya durumlarinda
sorumlulugunu bertaraf amaci ile eklendigini
de bu kapsamda belirtmek faydali olacaktir.
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WAYBILL, BILL OF LADING AND DELIVERY WITHOUT BILL OF LADING
IN THE PRACTICE OF TURKISH MARITIME TRADE PRACTICE

in order to eliminate the responsibility of the
carrier in cases of loss and damage that may
occur in the cargo.

V. FORCE OF PROVING
OF THE BILL OF LADING

The bill of lading has four different functions
of proving such as proving the legal relation-
ship of bill of lading, proving the carrier, prov-
ing the general type, signs, the number of the
parcels or pieces, the weight and the quan-
tity of the goods, and proving the freight
and the regulations regarding this has been
made between the Article 1237-1240 of TCC.

A. Function of Proving the
Legal Relationship

A carriage contract is a bilateral contract,
whose parties are the carrier undertaking to
carry the cargo and the shipper undertaking
to pay the freight". The concepts of carrier
and shipper are adjectives arising from the
contract, and people other than these peo-
ple are defined as third parties as a rule™.
These third parties are the people who are
outside the parties in the transportation busi-
ness and obtain rights or are liable for debts
arising from the contract. The shipper who
will perform the loading, the authorized hold-
er of this bill, and the consignee, owner of the
goods, who does not have the title of sender,
are examples of the parties involved in the
performance of the contract. If a bill of lading,
waybill, or waybill with a characteristic of ne-
gotiable instruments is issued, it is specified
to whom the goods will be delivered when
they arrive at the port of registry™.

In Article 1237/1 of TCC?, it is stated that
the bill of lading will be taken as the basis
in the legal relations between the bill of lad-
ing holder, who is not a party to the carriage
contract, and the carrier, which is a party to
the contract. Therefore, if the bill of lading
is issued by the carrier at the request of the
shipper, the legal relationship between the
bill of lading holder and the carrier will be
determined by the bill of lading. The cargo
is delivered by the carrier to the person hold-
ing the bill of lading at the port of destination,
and the bill of lading gives that person the
right to ask the carrier to deliver the cargo.
When examined in terms of the consignee,
the rights and obligations of the consignee
with having the bill of lading are indepen-
dent from the carriage contract?".

V. KONISMENTONUN iS-
PAT KUVVETI

Konismentonun hukuki iliskiyi, tasiyani, esya-
nin genel olarak cinsini, isaretlerini, koli veya
parca adedini, agirlik ve miktarini ve naviunu
ispat gibi dort farkli ispat islevi olmakla bera-
ber bunaiiliskin duzenlemeler TTK'nin 1237-
1240. maddeleri arasinda duzenlenmistir.

A. Hukuki iligkiyi ispat islevi

Navlun sozlesmesi, taraflari yuk tagimayi
taahhut eden tasiyan ve navlun édemeyi
taahhut eden tasitan olan iki tarafli bir s6z-
lesmedir'. Tasiyan ve tasitan kavramlari s6z-
lesmeden kaynaklanan sifatlar olup, bu kisi-
ler disinda kalan kisiler kural olarak uguncu
kisi olarak tanimlanmaktadir'®. Bu tguncu ki-
siler, tasima islerinde taraflar disinda kalan ve
sozlesmeden kaynakli olarak hak elde eden
ya da borg ile yakumlu olan kisilerdir. Malin
baglama limanina vardiginda teslim edilece-
Qi gonderilen, yuklemeyi yapacak yukleten,
konismento ya da kiymetli evrak niteligine
sahip tasima senedi dluzenlenmesi halinde
bu senedin yetkili hamili ve gdbnderen sifatini
haiz olmayan esya maliki s6zlesmenin ifasin-
da ilgili kisilere 6rnektir®.

TTKm. 1237/1?*de navlun sodzlesmesinin ta-
rafi olmayan konismento hamili ile s6zlesme
tarafi olan taslyan arasindaki hukuki iligkiler-
de konismentonun esas alinacagi belirtilmis-
tir. Dolayisiyla, yukletenin istemiyle birlikte
taslyan tarafindan konismento duzenlen-
mesi durumunda konismento hamili ve ta-
slyan arasindaki hukuki iliski konismento ile
belirlenecektir. Yuk, varma limaninda tasi-
yan tarafindan konismento hamiline teslim
edilmektedir ve konismento hamiline yuku
tasiyandan teslim almak icin talepte bulun-
ma yetkisi konismento ile saglanmaktadir.
Gonderilen bakimindan incelendiginde,
gonderilenin konismento ile sahip oldugu
hak ve borglar navlun s6zlesmesinden ba-
gimsizdir?',

TTK m. 1237/2'de tasiyan ve tasitan arasin-
daki hukuki iligkilerin navlun s6zlesmesi hu-
kumleriile bagli kaldigina dair bir hukum yer
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In the Article 1237/2 of TCC, there is a pro-
vision regarding the legal relations between
the carrier and the shipper are bound by the
provisions of the carriage contract. Gener-
ally, the parties write the contractual issues
between them on the bill of lading and do
not make any other contract. Especially in
contracts of carriage of goods, since the bill
of lading is a means of proving the carriage
contract, it regulates not only the relations
between the carrier and the consignee, but
also the relations between the carrier and the
shipper?.

In Article 1237/3 of TCC with reserving the
second sentence of the Article 1245/1 of
TCC, a copy of the charter party must be giv-
ento the new holder when the bill of lading is
transferred, if the bill of lading contains a ref-
erence to the voyage charter contract. In this
case, it may be argued against the bill of lad-
ing holder to the extent that the provisions
in the charter party give the characteristics.
Therefore, in the event that a copy and the
bill of lading are not submitted, it is acknowl-
edged that the conditions in the charter party
cannot be asserted to the carriers of the bill
of lading other than the shipper. However, if
the qualification of the relation between the
carrier and the shipper is suitable, the condi-
tions in the charter party can be asserted to
the bill of lading holders except the shipper?.

B. Function of Proving the
Carrier

Unless occurred differently, the bill of lad-
ing arrangement is optional ; however, it is
obligatory to be arranged upon the request
of the shipper. The bill of lading is a written
declaration of intention that is drawn up by
the carrier or the captain and reveals a unilat-
eral debt relationship?*.

Article 1238 of TCC, titled “Proof the Car-
rier”, is related to the function of the bill of
lading to prove the carrier. It is important to
know who the carrier is, since the carrier is
obliged to deliver the goods in return for the
presentation of the bill of lading?. That's why
it was regulated that the person who signed
the bill of lading as the carrier or the person
on whose own name and account would be
deemed to be the carrierin the Article 1238/1
of TCC.

In practice, it may be the case that individuals
hide the carrier on the bill of lading in order

KONISMENTO VE KONISMENTOSUZ TESLIM

almaktadir. Genellikle, taraflar aralarindaki
sOzlesmeyle alakali konulari konismentoya
yazmakta ve baskaca bir sdzlesme yapma-
maktadirlar. Ozellikle kirkambar sézlesmele-
rinde konismento navlun s6zlesmesini ispat
araci oldugui icin sadece tasiyan ve gonderi-
len arasindaki iliskileri degil, tasiyan ile tasi-
tan arasindaki iliskileri de duzenlemektedir?.

Yolculuk carteri s6zlegsmesine konismentoda
gonderme olmasi durumunda konismento
devredilirken carter partinin bir nushasinin
da yeni hamile ibraz edilmesi gerektigi, bu
takdirde carter partide yer alan hukumlerin
ozellikleri verdigi olgcude konismento ha-
miline kargi da ileri surulebilecegi TTK m.
1245/1'in ikinci cumlesi sakli tutularak TTK
m. 1237/3'te duzenlenmistir. Dolayisiyla bir
nushasinin konismento ile yeni hamile ibraz
edilmedigi durumda carter partide bulunan
sartlarin tagitan haricindeki konismento ha-
millerine ileri surtlemeyecegi anlasilmakta-
dir. Ancak tasiyanla tasitan arasindaki iliski-
nin niteliginin uygun olmasi halinde carter
partide bulunan sartlar tasitan haricindeki
konismento hamillerine ileri surulebilir?e.

B. Tasiyani ispat islevi

Konismentonun duzenlenmesi aksi bir du-
rum olmadik¢a mecburi degildir; ancak yuk-
letenin talebi halinde duzenlenmesi mec-
buridir. Konismento, tasiyan yahut kaptan
tarafindan duzenlenmekte olup tek tarafli
bir borg iligkisi ortaya ¢ikaran yazili bir irade
beyanidir?.

TTK'nin “Tasiyani ispat” baslikli 1238. mad-
desi konismentonun tasiyani ispat etme is-
levine iliskindir. Tagiyanin konismentonun
ibraz edilmesi karsiligi esyay! teslim etme
yukumlulugu olmasi nedeniyle tagiyanin kim
oldugunun bilinmesi 6nemlidir?®. Bu nedenle
TTK m. 1238/1'de konismentoyu tasiyan si-
fatiylaimzalayan ya da kendi ad ve hesabina
konismentonun imzalandigi kisinin tasiyan
sayilacagi duzenlenmistir.

Uygulamada, kisilerin sorumlu olmamak
amaciyla tasiyani konismentoda gizlemesi
ve dolayisiyla konismentodan tagiyanin tes-
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not to be liable, and therefore the carrier can-
not be identified from the bill of lading. In or-
der to prevent this situation, provisions have
been made by the legislator stating that the
carrier from the bill of lading must be proven
and that if the bill of lading does not have the
quality of proving, certain persons other than
the carrier will be deemed as the carrier and
these persons will be held liable.

In Article 1238/2 of TCC, it is stated that in
cases where the name and surname or trade
name and the business centre of the carrier
are not shown in the bill of lading or the car-
rier are not clearly understood from the bill
of lading, the owner will be deemed as the
carrier. For this reason, the responsibility of
the owner also comes to the fore; however, if
the owner wants to avoid this responsibility,
he/ she must inform the name and surname
or trade name and business centre of the
carrier upon the express request of the bill
of lading holder. “If the name of the carrier
is not shown on a bill of lading drawn up by
the captain or another representative of the
owner, the owner is deemed as the carrier. If
the name of the carrier is reported incorrect-
ly, the owner is responsible to the consignee
for the damage arising from the inaccuracy
of the declaration.” was regulated under the
Article 1099 of Turkish Commercial Code No.
6762 ("oTTC")?. According to Demir?, the
different arrangement in the new TCC is not
accurate. Because, in cases where the name
and surname or trade name and the busi-
ness centre of the carrier are not shown or
cannot be clearly understood from the bill of
lading, directly considering the owner as the
carrier puts the owner in a heavy position in
the legal sense. Pursuant to Demir, the oTTK
clause that states that in cases when the cap-
tain or the owner’s representative drafts the
bill of lading, the owner shall be deemed to
be the carrier is more appropriate, due to the
fact that the owner may not be aware of a bill
of lading issued by persons other than the
captain or a representative of the owner.

In Article of 1238/3 of TCC, itis regulated that
if the bill of lading is issued by the captain or
another representative of the carrier, in cases
where the name and surname or trade name
and the business centre of the carrier are not
shown or are not clearly understood, the rep-
resentative will be deemed to be the carrier
together with the owner held responsible
pursuant to the second paragraph, and the
representative should also report the infor-
mation and make documentation related to

pit edilememesi s6z konusu olabilmektedir.
Bu durumun 6nuine gegebilmek adina kanun
koyucu tarafindan konismentodan tasiyanin
ispat edilmesi gerektigine ve eger konismen-
to ispat eden nitelige sahip degil ise tagiyan
disindaki belli kisileri tagtyan addedip o kisile-
re sorumluluk yuklenecegine dair hukumler
duzenlenmisgtir.

TTK m. 1238/2'de konismentoda tasiyanin
adi ve soyadi ya da ticaret unvani ile isletme
merkezinin gosterilmemis oldugu veya agik-
¢aanlasilamadigi hallerde donatanin taglyan
sayilacag ifade edilmistir. Bu nedenle dona-
tanin da sorumlulugu gindeme gelmektedir;
ancak eger ki donatan bu sorumluluktan kur-
tulmak istiyor ise konismento hamilinin acik
istemi Uzerine taslyanin adini ve soyadini ya
da ticaret unvani ile isletme merkezini bildir-
mesi gerekmektedir. Bu hukum, 6762 Sayili
Tark Ticaret Kanunu'nun (“eTTK") 1099.
maddesinde?, “Kaptan veya donatanin diger
bir temsilcisi tarafindan tanzim olunan bir ko-
nismentoda tagiyanin adi gosterilmemis olur-
sadonatan, tasiyan sayilir. Tagiyanin adiyanlis
bildirilmis ise beyanin dogru olmamasindan
dogacak zarardan génderilene karsi donatan
mesuldur.” seklinde duzenlenmekte idi. De-
mir'e gore?, yeni TTK'daki farkli duzenleme
isabetli degildir; cinku konigsmentodan tasi-
yanin adi ve soyadi veya ticaret unvaniile is-
letme merkezinin goésterilmemis oldugu veya
acikca anlasilamadigi hallerde dogrudan
donatanin tasiyan sayilmasi donatani huku-
ki anlamda agir bir konuma getirmektedir.
Kaptan veya donatanin bir temsilcisi disin-
daki kisilerin tanzim ettigi bir konismentodan
donatanin haberinin olamayabileceginden
dolayi kaptan veya donatanin temsilcisinin
konismentoyu duzenlemesi halinde dona-
tanin taslyan sayilmasina iliskin eTTK'da yer
alan hukum Demir'e goére daha uygundur.

Konismentonun kaptan ya da tasiyanin di-
ger bir temsilcisi tarafindan duzenlenmesi
durumunda ise taslyanin adi ve soyadi veya
ticaret unvani ile isletme merkezinin goste-
rilmemis oldugu veya acikca anlasilmadigi
hallerde, temsilcinin de ikinci fikra geregince
sorumlu tutulan donatan ile birlikte tasiyan
sayllacagi ve temsilcinin de sorumluluktan
kurtulabilmesiicin tagiyanailiskin bilgileri bil-
dirip belgelendirmeyi yapmasi gerektigi TTK
m. 1238/3'te duzenlenmistir. Stzel'e gore?,
bu hukum ihracatin Turkiye limanlarindan
gerceklestigi tasimalarda konismentoyu tan-
zim eden Turk acentesi agisindan taslyanin
anlasilamadigi ve belgelendirilemedigi hal-
lerde tasiyan sayilip sorumlu olacagindan
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the carrier in order to avoid liability. Accord-
ing to Suzel?, this provision poses a danger
in transports where exports are made from
Turkish ports, in cases where the carrier can-
not be understood and documented in terms
of the Turkish agency issuing the bill of lad-
ing, the owner will be deemed as the carrier
and will be responsible. However, it should
be noted that it is not highly likely that the
agent cannot certify that it is the representa-
tive of the carrier.

When the TCC's article 1238, which estab-
lishes the carrier and places responsibility
on parties other than the carrier, is taken into
consideration, it can be said that the article’s
goalis to protect the holders of the bill of lad-
ing in order to determine to whom the claim
arising from the bill of lading will be direct-
ed?. Therefore, evaluating the ratio legis of
the Article, although the Article 1238/2 of
TCC assumes the owner as the carrier and
puts the owner in a heavier position, in our
opinion, Demir’'s opinion saying the Article
1099 of 0TCC is a more reasonable solution®
compared to the Article 1238/2 of TCC, is not
appropriate. Due to the result of the new rule,
the owner now has the chance to disprove
the presumption established by the Article
1099 of oTCC by notifying the name and
surname of the absent carrier or by notifying
and certifying the location of the company’s
headquarters.

C. Function of Proving the
General Type, Signs, The
Number of The Parcels or
Pieces, The Weight and The
Quantity of The Goods

The function of proving the goods, which is
another function of the bill of lading, is regu-
lated in Article 1239 of the TCC titled “Prov-
ing The General Type, Signs, The Number Of
The Parcels Or Pieces, The Weight And The
Quantity Of The Goods".

According to Article 1239/1 of the TCC, ares-
ervation must be made explaining if the carri-
er knows or reasonably believes that the bill
of lading containing the declarations about
the goods does not accurately and com-
pletely depict the goods as they were actu-
ally loaded, orif the carrier lacks the opportu-
nity to specifically check these declarations.
In contracts for international sales of goods,
it is possible that the goods are purchased
by the buyers according to the conditions in

KONISMENTO VE KONISMENTOSUZ TESLIM

dolayi tehlike olusturmaktadir. Ancak belirt-
mek gerekir ki acentenin taglyanin temsilcisi
oldugunu belgeleyememesi yuksek bir ihti-
mal degildir.

Konismentodan dogan hak talebinin kime
yoneltileceginin bilinmesi maksadiyla tasi-
yani ispat eden ve tasiyan disindaki kisile-
ri tagtlyan addederek sorumluluk yukleyen
TTK m. 1238 hukmu degerlendirildiginde
maddenin amacinin konismento hamilleri-
nin korunmasina yonelik oldugu soylenebi-
lir?°. Dolayisiyla maddenin ratio legis’i g6z
onunde bulunduruldugunda, Demir'in TTK
m. 1238/2'ye kiyasla eTTKm. 1099’un daha
makul bir ¢6zum?° olduguna iliskin gorusu,
her ne kadar TTK m. 1238/2 donatani tasi-
yan sayip daha agir bir konuma getirse de
kanaatimizce yerinde degildir. Zira zaten
yeni duzenlemeyle birlikte eTTK m. 1099'da
bulunmayan taslyanin adi ve soyadiniya da
ticaret unvani ile isletme merkezini bildire-
rek belgelendirmesi ile saglanan karinenin
aksini ispat etme imkani da donatana tanin-
mistir.

C. Esyanin Genel Olarak
Cinsini, isaretlerini, Koli veya
Parca Adedini, Agirlik ve Mik-
tarini ispat islevi

Konigsmentonun bir diger islevi olan esyayi
ispat islevi TTK'nin “Egyanin Genel Olarak
Cinsini, isaretlerini, Koli Veya Parca Adedini,
Agirlik ve Miktarini ispat” baslikli 1239. mad-
desinde duzenlenmektedir.

TTK'm. 1239/1"de tasiyanin esya hakkindaki
beyanlari iceren konismentonun fiili olarak
yuklenmis olan esyayi dogru ve tam sekilde
gostermedigini bildigi ya da gosterdigin-
den hakli sebepler ile stphe ettigi veya bu
beyanlarin kontrol edilmesi i¢cin yeterli ola-
naga sahip olmadigi durumlarda bunlarin
aciklandigi bir cekincenin koyulmasinin zo-
runlu oldugu belirtilmistir. Uluslararasi satim
sozlesmelerinde esyanin kendisi gorulme-
den konigsmentoda yer alan kosullara gore
alicilar tarafindan satin alinmasi ve yine bu
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WAYBILL, BILL OF LADING AND DELIVERY WITHOUT BILL OF LADING
IN THE PRACTICE OF TURKISH MARITIME TRADE PRACTICE

the bill of lading without seeing the goods,
and the assurance is accepted by the banks
according to these conditions®'. Arranging
a clean bill of lading, in the letter of credit
applications of banks, is important for the
acceptance of the document®2 A regulation
regarding a clean bill of lading is included
in the Uniform Rules Regarding Letters of
Credit No. 600 published by the Internation-
al Chamber of Commerce. In the Article 27
of these rules, it is regulated that the bank
will only accept a clean waybill and a clean
waybillis a document that does not contain a
record expressing the condition of the goods
or their packaging®:. In practice, it is not pos-
sible for the carrier to inspect the goods due
to the late submission of the bill of lading and
in such cases, if the carrier refrains from sign-
ing or if a defect or deficiency appears on the

kosullara gore bankalar tarafindan teminat
kabul edilmesi s6z konusudur®'. Bankalarin
akreditif uygulamalarinda temiz konigsmen-
to duzenlenmesi belgenin kabul edilmesi
bakimindan énem arz etmektedir®2. Temiz
konismentoya iliskin bir duzenleme Ulusla-
rarasi Ticaret Odasi’'nin yayinladigi 600 sayili
Akreditife iliskin Yeknesak Kurallar icerisinde
yer almaktadir. Bu kurallarin 27. maddesin-
de bankanin yalnizca temiz tasima belgesi
kabul edecegi ve temiz tagima belgesinin de
esyanin ya da ambalajinin durumunu ifade
eden bir kayit bulunmayan belge oldugu du-
zenlenmistir®3, Uygulamada, konismentonun
gec¢ sunulmasindan dolayi taglyanin esyalari
incelemesi mumkun olmamaktadir ve bu gibi
hallerde taslyanin imzadan kaginmasi ya da
esyanin disindan belli olan bir kusurun veya
eksikligin ortaya ¢ikmasi halinde tasiyanin

Unless occurred differently, the bill of lading arrangement is
optional ; however, it is obligatory to be arranged upon the re-

quest of the shipper.

Konismentonun diizenlenmesi aksi bir durum olmadikca mec-
buri degildir; ancak yiikletenin talebi halinde diizenlenmesi

mecbhuridir.

outside of the goods, the carrier should not
remain silent and state the truth. If this situa-
tion is not stated on the bill of lading or the
signing is not rejected by the carrier, there
will be a presumption that the goods have
been delivered in good condition under the
terms of the bill of lading?®*. The provision of
the Article 1239/2 of TCC confirms that if the
carrier neglects to declare the external con-
dition of the goods on the bill of lading, the
goods will be deemed to have declared that
they are in good external condition.

The Article 1239/3 of TCC contains the pro-
vision of “"Without prejudice to the declara-
tions made on the bill of lading based on the
first paragraph, the bill of lading establishes a

sessiz kalmamasi ve gercegi belirtmesi ge-
rekmektedir. Bu durumun konigsmentoda
belirtilmemesi ya da imzalamanin tasiyan
tarafindan reddedilmemesi halinde, esyanin
konismentodaki sartlarda iyi sekilde teslim
edildigine iliskin karinenin dogmasi s6z ko-
nusu olacaktir®®. Taslyanin esyanin disaridan
belli olan halini konismentoda beyan etmeyi
ihmal etmesi halinde esyanin distan iyi du-
rumda olduguna iliskin beyanda bulunmus
sayllacagina dair TTK m. 1239/2 hukmu de
bunu dogrular niteliktedir.

TTK m. 1239/3, “Birinci fikraya dayanarak ko-
nismentoya hakkinda cekince konulan be-
yanlar sakli kalmak dzere, konismento, tasiya-
nin esyay! konismentoda beyan edildigi gibi
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presumption that the carrier has received the
goods as declared in the bill of lading or, ifa
bill of lading has been issued, that it has load-
ed it. The contrary of this presumption cannot
be proved against the third party who has tak-
en overthe bill of lading in good faith, includ-
ing the consignee, relying on the description
ofthe goods it contains; The fourth paragraph
of article 1186 is reserved.” It is not possible
to prove the contrary of what is stated in the
bill of lading against bona fide third parties.
In the event that the third party takes over the
bill of lading by relying on the definition of
the goods in it, if there is damage or loss de-
spite the absence of reservation at the time of
receipt, then the contrary of the presumption
inthe Article 1239 of TCC can be only proved
by claiming that it was not delivered properly
like it was written on the bill of lading. The
person concerned with the cargo does not
have to prove the fault of the carrier and that
the damage occurred during transportation.
It is sufficient for the person who took over
the bill of lading to prove that the delivery did
not take place under the conditions stated in
the bill of lading, and the burden of proof is
changed?.

The exception to the regulation in the Ar-
ticle 1239/3 of TCC, which states that the
presumption cannot be proven otherwise,
appears to have been issued in the Article
1186/4 of TCC?®®. In the Article 1186/4 of
TCC, there is a regulation as “If the ship-
per’s notification in accordance with the
first paragraph is written on the waybill,
these records constitute a presumption,
but this presumption is not binding for the
carrier. The third paragraph of Article 1239
does not apply to the records in question.”
This provision includes other waybills and
the records of the goods in the bill of lading
within the meaning of Article 1239/3, states
that it does not have the effect of irrefutable
presumption in favour of the third-party bill
of lading holder®’.

D. Function of Proving the
Freight

Regulations regarding the function of prov-
ing the freight of the bill of lading are includ-
ed in the Article 1240 of TCC. In the justifi-
cation of the Article®, it was stated that the
regulation regarding the first paragraph was
transferred from the 4th paragraph of Article
16 of the Hamburg Rules.

KONISMENTO VE KONISMENTOSUZ TESLIM

teslim aldigina veya yukleme konismentosu
duzenlenmis oldugu takdirde, yukledigine
karine olusturur. Bu karinenin aksi, konis-
mentoyu, icerdigi esya tanimina guvenerek,
gonderilen de dahil olmak Uzere, iyiniyetle
devralan ucguncu kisiye karsi ispatlanamaz;
1186°nci maddenin dérduncd fikrasi saklidir.”
hakmanu havidir. Konismentoda belirtilen-
lerin aksinin ispati iyi niyetli guncu kisilere
karsi miimkun olmamaktadir. Ugtinct kisinin
konismentoyu icinde yer alan esya tanimina
guvenerek devralmasi halinde, eger teslim
alindigi anda ¢ekince bulunmamasina karsi-
lik hasar veya ziya var ise bu takdirde TTK m.
1239/3'teki karinenin aksi sadece konismen-
toda yazilioldugu halde teslim edilmedigi ile-
ri strulerek ispatlanabilir. Yukle ilgilinin tasi-
yanin kusurunu ve tagima esnasinda zararin
meydana geldigini ispat etme zorunlulugu
yoktur. Konismentoyu devralan yukle ilgilinin
konsimentoda yer alan sartlarda tesliminin
gerceklesmedigini ispat etmesi yeterli olup
ispat yuku yer degistirirse.

TTK m. 1239/3'teki karinenin aksi ispatla-
namayan bir karine olduguna iliskin duzen-
lemenin istisnasinin TTK m. 1186/4'te du-
zenlendigi gorulmektedir®. TTK m. 1186/4°
te "Yukletenin birinci fikra uyarinca yaptigi
bildirim denizde tasima senedine yazilmissa,
bu kayitlar karine olusturur, ancak, bu karine
tasiyan bakimindan baglayici degildir; 1239
uncu maddenin tgdncu fikrasi, s6z konusu
kayitlar hakkinda uygulanmaz.” seklinde bir
duzenleme bulunmaktadir. Bu hukum, diger
denizde tasima senetlerini de kapsam dahi-
line alarak konismentoda bulunan egyaya
iliskin kayitlarin TTK m. 1239/3 anlaminda
Ucuncu kisi konismento hamili lehine aksi is-
pat edilemez karine etkisine sahip olmadigini
ifade etmektedir®’.

D. Navlunu ispat islevi

Konismentonun navlunu ispat etme islevine
iliskin duzenlemeler TTK m. 1240°da yer al-
maktadir. Maddenin gerekcgesinde®®, birinci
fikraya iliskin duzenlemenin Hamburg Kural-
lar’'nin 16. maddesinin 4. fikrasindan i¢ huku-
ka aktanldigi belirtilmigtir.
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The Article 1240/1 of TCC concludes a reg-
ulation regarding in accordance with the
subparagraph (1) of the first paragraph of
Article 1229, the bill of lading, which does
not include a record stating the freight will
be paid by the consigneeg, or the bill of lading
not including a record of the demurrage to
be paid by the consignee at the loading port,
creates a presumption that the consignee is
not obliged to pay the freight or the demur-
rage. Considering the reference to Article
1229, it is stated that the bill of lading will
contain the records that the freight will be
paid by the consignee and the amount if it
is to be paid.

There are two problems with the interpreta-
tion of the Article due to its transposition from
the Hamburg Rules. The first problem is the
reference to the subparagraph (1) of Article
1229/1 of the TCC; when looking at the pro-
vision, it is possible to say that only records
such as “freight payable” or “freight collect”
may not be sufficient and must be shown
with the amount of freight to be paid. How-
ever, considering that the conjunction “or”in
English is not reflected in this provision, this
conclusion is not correct. In other words, if
there is a record containing these statements,
it should be concluded that the consignee
can be held responsible for the freight. A sec-
ond problem is that if the bill of lading does
not contain a record that the freight has been
paid or will be paid, it is understood that the
consignee cannot be held responsible for
the freight from the wording of the Article
1240/1 of TCC. However, it should be noted
that it should be evaluated whether there isa
reference to the charter contract and wheth-
er the record stating that the consignee will
pay the freight in this agreement is a record
within the meaning of paragraph 1 of Article
1240 of TCC. If the consignee takes over the
charter party together with the bill of lading,
it must be accepted that he/she has seen the
record that she is responsible for the freight
and has taken over in this way. Therefore,
even if there is no “freight payable” record,
the record should be concluded that it meets
the condition in the Article 1240/1 of TCC®.

The freight is determined according to the
size, number or weight of the goods spec-

TTKm. 1240/1, 1229'uncu maddenin birinci
fikrasinin (1) bendi geregince navlunun gon-
derilen tarafindan 6denecegine ya da yukle-
me limaninda gergeklesip gonderilen tara-
findan 6denecek olan surastarya parasina
iliskin bir kaydi icermeyen konismentonun,
gonderilenin navlun yahut surastarya para-
si demek ile yukumlu bulunmadigina dair
karine olusturduguna iligskin bir duzenlemeyi
icermektedir. 1229. maddeye yapilan atif dik-
kate alindiginda, konismentonun navlunun
gonderilen tarafindan 6denecegine dair ka-
yitlari ve 6denecekse bunun miktarini icere-
cegi belirtilmistir.

Hamburg Kurallar’ndan aktarilmasindan do-
layr maddeiile ilgili yorumlamada iki problem
s6z konusudur. ilk problem, TTK m. 1229/1'in
() bendine yapilmis olan atiftir; gtnk hak-
me bakildiginda yalnizca “freight payable”
veya “freight collect” gibi kayitlarin yeterli ol-
mayabilecegi ve 6denmesi gereken navlun
miktari ile gosterilmesi gerekebileceginin
soylenmesi mumkundur. Ancak ingilizcede
yer alan “or” baglacinin bu hukme yansitil-
madigi g6z énunde bulundurulursa bu so-
nuc dogru degildir. Yani bu ifadelerin bulun-
dugu bir kaydin olmasi halinde, navlundan
dolayr gonderilenin sorumlu tutulabilmesi
sonucuna varilmasi gerekir. ikinci bir prob-
lem ise, konismentoda navlunun 6édendigine
ya da 6denecegine dair bir kaydin yer alma-
masidurumunda TTKm. 1240/1'in lafzindan
navlundan dolayi génderilenin sorumlu tu-
tulamayacaginin anlasilmasidir. Fakat belirt-
mek gerekir ki carter s6zlesmesine iliskin bir
gondermenin olup olmadiginin ve bu s6z-
lesmede gonderilenin navlunu 6deyecegini
belirten kaydin TTK'nin 1240. maddesinin
1. fikrasi anlaminda bir kayit olup olmadigi-
nin degerlendirilmesi gerekir. Gonderilenin
konigsmento ile beraber ¢arter partiyi de dev-
ralmasi halinde, navlundan dolayi sorumlu
olduguna dair kaydi gérdugunun ve bu se-
kilde devraldiginin kabul edilmesi gerekir.
Dolayisiyla da “freight payable” kaydi bulun-
masa bile bu kaydin TTK'm. 1240/1"deki sart
karsiladigi sonucuna ulasilmalidir®®,

TTK m. 1240/2'de, konismentoda aksine
bir sart bulunmadigi surece, konismentoda
belirtilen esyanin olgusu, sayisi ya da tarti-
sina gore navlun belirlenmektedir. TTK m.
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ified in the bill of lading, unless otherwise
concluded a condition in the bill of lading, as
stated in the Article 1240/2 of TCC. Itis stated
in the continuation of the Article that the res-
ervation regarding the declaration in the bill
of lading issued in the Article 1239/1 of TCC
are not true, and the reasons justifying the
suspicion, or the lack of adequate control are
not a condition to the contrary as mentioned
in the Article 1240/2 of TCC*°,

In Article 1240/3 of TCC, itis regulated that in
the case of a reference to the carriage con-
tract, the discharge period, the demurrage
period and the demurrage money shall not
be included within the scope of this refer-
ence. There must be clear provisions for this
reference to cover the discharge period, the
demurrage period and the demurrage mon-
eyl

VI. SITUATIONS OF DE-
LIVERY WITHOUT BILL
OF LADING

Under the Article 1230 of TCC, it was regu-
lated that the legitimate holder of the bill of
lading was authorized to take delivery of the
goods. As a rule, the carrier must deliver the
cargo in return for the presentation of the bill
of lading. The purpose of this is to protect the
carrier by the fact that the carrier will be freed

KONISMENTO VE KONISMENTOSUZ TESLIM

1239/1'de duzenlenen konismentodaki be-
yanlarin dogru olmadigina, supheyi hakli
gosteren sebeplere ya da yeterli kontrol ola-
naginin olmadigina dair koyulan ¢gekincenin
TTK m. 1240/2'de bahsedilen aksine bir sart
niteliginde olmadigi maddenin devaminda
ifade edilmistir4.

TTK m. 1240/3'te ise tasima sozlesmesine
atif yapilmasi durumunda, bu atfin kapsa-
mina bosaltma suresi, strastarya suresi ve
sUrastarya parasi hakkindaki hukumlerin gir-
meyecegi duzenlenmistir. Bu gobndermenin
bosaltma suresi, surastarya suresi ve suras-
tarya parasini kapsamasiigin acik hukumlerin
bulunmasi gerekmektedir*’.

VI. KONISMENTOSUZ
TESLiM HALLERI

TTK m. 1230°da konismentonun mesru ha-
milinin esyay teslim almaya yetkili oldugu
duzenlenmistir. Kural olarak, konismentonun
ibraz edilmesi karsiliginda tasiyanin yuku tes-
lim etmesi gerekir. Bunun amaci; tasiyanin
esyayl konismentonun ibraz edilmesi karsi-
liginda teslim etmesiyle tasima s6zlesmesin-
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from the carriage contract and its debts aris-
ing from the bill of lading upon the delivery
of the goods in return for the presentation
of the bill of lading, and to protect the bill of
lading holder since bill of lading holder will
be safe knowing that the bill of lading will be
delivered in return for the presentation of the
bill of lading*2. However, there are some situ-
ations that the delivery without presentation
of the bill of lading is possible.

When we examine the first situation, we must
say that in the case where there is a provision
in the contract contrary to the fact that the
cargo can be delivered if the bill of lading is
presented, then the delivery without a bill of
lading is possible“.

If the goods are delivered without present-
ing the bill of lading, the debt does not ex-
pire and the obligation to deliver continues
in carriage transactions by sea. On the other
hand, if the carrier wants to avoid liability,
the carrier may request the letter of guaran-
tee and bank guarantee from the consignee.
With this guarantee, if the bill of lading is
not delivered on time, it is provided that the
consignee and the bank undertake to pay
the amount corresponding to the full value of
the goods*. Therefore, the second situation
of delivery without bill of lading is the situa-
tion of giving a letter of guarantee to the car-
rier in return for delivering the cargo without
a bill of lading. With the letter of guarantee
to be given, the carrier is protected against
the compensation of the damages that may
occur because of the fact that the carrier
delivers the cargo to the wrong person®. In
case there is not a letter of guarantee and
the goods are delivered without presenting
of the bill of lading, the carrier can compen-
sate for the damages that may arise due to
non-delivery or late delivery“®.

The third situation is that the bill of lading,
which is a valuable paper, is lost. In the first
paragraph of Article 651 titled “Cancellation
Decision” in the section of the TCC on nego-
tiable instruments, it is regulated that in case
of loss of negotiable instruments, the court
may decide to cancel the negotiable instru-
ments. In addition, in the second paragraph
includes “The person who has the right on
the bill at the time that the negotiable instru-
ment is lost or the loss occurs may request the
cancellation of the bill.”. According to Article
652 of TCC, upon to adecision to cancel, itis
possible for the right holder to claim his/her
right without an instrument. For this reason,

den ve konismentodan dogan bor¢larindan
kurtulacak olmasi ile tasiyani korumak ve
konismento hamilinin konismentonun ibraz
edilmesikarsiliginda teslim edilecek oldugu-
nu bilip guvende olacagindan konigsmento
hamilini korumaktir*2. Ancak bazi haller vardir
ki konismento ibraz edilmeden yuk tesliminin
yapilabilmesi mumkundur.

ilk durumu inceledigimizde, sozlesmede ko-
nismentonun ibraz edilmesi halinde yukun
teslim edilebileceginin aksine bir hukum
yer almakta ise bu takdirde konismentosuz
teslimin mamkun olabilecegini sdylememiz
gerekirs,

Deniz yolu ile gergeklesen tasimacilik islem-
lerinde konismento ibraz edilmeksizin egya-
nin teslim edilmesi durumunda borcun sona
ermemesi ve teslim etme yuokamlulugunuan
devami s6z konusudur. Buna karsilik, tagiyan,
sorumluluktan kurtulmak istemesi durumun-
da teminat mektubunu ve banka teminatini
gonderilenden talep edebilir. Bu teminat ile
konismentonun vadesinde tesliminin ger-
ceklesmemesi halinde gonderilen ve banka-
nin esyanin tam degerine denk gelen tutarin
6denmesinin taahhudu saglanmaktadir®.
Dolayisiyla konismentosuz teslim hallerinden
ikincisi, taslyana yuka konismentosuz teslim
etmesine karsilik teminat mektubu verilmesi
durumudur. Verilecek olan teminat mektubu
ile taglyan yuku yanlis kisiye teslim etmesi
sebebiyle meydana gelebilecek zararlarin
tazminine karsi korunmaktadir®. Teminat
mektubunun bulunmamasi ve esyanin ko-
nismento ibraz edilmeksizin teslim edilmesi
halinde taslyanin teslim etmeme ya da ge¢
teslim sebebiyle dogabilecek zararlari tazmin
etmesi guindeme gelebilmektedirs,

Uctinct durum ise kiymetli evrak mahiyetin-
de bulunan konigsmentonun zayi olmasidir.
TTK'nin kiymetli evraka iliskin kisminda yer
alan “ptal Karar” baslikli 651. maddesinin
birinci fikrasinda, kiymetli evrakin zayi olma-
si durumunda mahkemece kiymetli evrakin
iptaline karar verilebilecegi duzenlenmistir.
Bununla birlikte ikinci fikrasi “Kiymetli evrakin
zayioldugu veya ziyain ortaya ¢iktigi anda se-
net Uzerinde hak sahibi olan kisi, senedin ip-
taline karar verilmesini isteyebilir.” htkmunu
havidir. TTK m. 652 uyarinca da iptaline karar
verilmesi Uzerine hak sahibinin senet olma-
dan hakkintileri strebilmesi mamkundur. Bu
nedenle de iptal karari ile bir kimsenin senet
Uzerinde hak sahibi oldugunu ispatlamasi
sonucunda kisiye konismento olmaksizin tes-
lim gerceklesebilir®.
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as a result of someone proving that he/she is
the right holder on the bill with a cancellation
decision, the delivery can be occurred to the
person without a bill of lading®’.

Electronic bill of lading is the last situation
where the cargo delivery without bill of lad-
ing is possible*®. Although the delivery of
the cargo without presenting the bill of lad-
ing is possible in the above-mentioned ways
possible, these methods do not completely
solve the problems that can be caused by the
delivery without the bill of lading. However,
since the loss is not possible and providing
promptly at the port of destination, the elec-
tronic bill of lading prevents the damages
that may be caused by the delivery without
presentation of the bill of lading“°.

VIl. CONSEQUENCES
OF DELIVERY WITHOUT
BILL OF LADING

With the development of technology, the
construction of vessels accelerated and
voyage times were shortened. However,
bills of lading cannot be delivered to the un-
loading port before the vessels arrive at the
unloading port due to the fact that the postal
service hasn’t had an accelerated growth in
the same way®°. Hence, although delivery
without bill of lading is not recommended,
since it may cause liability for the carrier, it is
applied in international trade.

In case the cargo is delivered without a bill
of lading, it may be possible to be faced with
different risks and it may be in question.

KONISMENTO VE KONISMENTOSUZ TESLIM

Elektronik konismento ise konismentosuz
yuk tesliminin mumkun olabilecedi son du-
rumdur®®, Her ne kadar konismento ibraz
edilmeksizin yukun teslim edilmesi yukarida
bahsedilen sekillerde mumkun olsa da bu
yontemler konismentosuz teslimin sebep ola-
bilecegi problemleri tamamen ¢ézmemek-
tedir. Buna karsilik, elektronik konismento
ise ziyanin mumkun olmamasindan ve varig
limaninda hizli bir sekilde saglanabilmesin-
den dolayi konigsmento ibraz edilmeden yU-
kun tesliminden kaynaklanabilecek zararlar
engellemektedir.

VIil. KONISMENTOSUZ
TESLIMIN SONUCLARI

Teknolojinin gelismesiyle birlikte gemilerin
insas! hizlanmis ve sefer sureleri kisalmistir.
Ancak posta hizmetinin ayni sekilde hizla-
namamasindan dolayl gemilerin bosgaltma
limanina varmasindan 6nce konismentolar
bosaltma limanina ulastinlamamaktadir®.
Bu nedenle her ne kadar tasiyan bakimin-
dan sorumluluk dogurabilecek olmasindan
dolayi konismentosuz teslim tavsiye edilen
bir yol olmasa da uluslararasi ticarette uygu-
lanmaktadir.

Yukun konismentosuz teslim edilmesi halin-
de farkli rizikolarla karsi karslya kalinmasi ve
s6z konusu olabilmektedir. S6z konusu rizi-
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nakli-Problemler.pdf (Access Date:
12.11.2022).

52 Ber, p. 100-102.
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One of the risks in question is the cargo to
be delivered to the wrong party related to
delivery without bill of lading. In this case,
the owner may be sued for delivery to the
wrong person. The owner in this position will
be deprived of the support of the P&l insurer
and will need to resolve this issue on his/ her
own responsibility with a letter of guarantee.
For this, it is necessary to be careful when
determining the person who will receive the
cargo, to record all information carefully, and
not to deliver the cargo without confirming
that it is the same as the information on the
letter of guarantee or the person notified by
the lessee. The second risk is at the point of
insurance coverage since the problems that
the owner will face in case the bill of lading is
not delivered will not be covered by the P&l
insurance coverage. Another risk is that the
owner, who accepts the delivery without bill
of lading with the letter of guarantee, does
not pay attention to the content of the letter
of guarantee presented by the lessee. As a
result, the carrier may be sued and the vessel
may be arrested by the actual owner of the
cargo®'.

In general, against the risks that may be
caused by the delivery types without bill of
lading, the electronic bill of lading is kept in
an electronic environment, it is not lost, and

kolardan ilki, konismentosuz teslime bagli
olarak yanlis tarafa yukan teslim edilmesidir.
Bu durumda yanlis kisiye tesliminden dolayi
gemi sahibine dava acilabilir. Bu konumdaki
gemi sahibi, P&l sigortacisinin desteginden
mahrum kalmakla beraber teminat mektubu
ile kendi sorumlulugunda bu konuyu ¢ézme-
si gerekecektir. Bunun i¢in yuku teslim alacak
kisinin kim oldugu tespit edilirken dikkatli
olunmasi, tum bilgilerinin dikkatli bir sekilde
kaydedilmesi, teminat mektubu Uzerinde
yer alan bilgiler ile ya da kiracinin bildirmis
oldugu kisi ile ayni oldugu teyit edilmeden
yuk teslim edilmemelidir. ikinci riziko ise
konismentonun teslim edilmemesi halinde
donatanin karsi karsiya kalacagi problemler
P&l sigortasl teminati kapsaminda yer alma-
yacagindan dolayi sigorta teminati noktasin-
dadir. Diger bir riziko ise teminat mektubuyla
beraber konismentosuz teslimi kabul eden
donatanin kiraci tarafindan sunulan teminat
mektubunun icerigine dikkat edilmemesidir.
Bunun sonucu olarak taglyana dava acgilmasi
ve geminin yukun asil sahibi tarafindan tutuk-
lanmasi s6z konusu olabilmektedirs'.

Genel olarak konismentosuz teslim turleri-
nin sebep olabilecegi risklere karsilik elekt-
ronik konismentonun elektronik ortamda
kaydinin tutulmasindan, zayi olmamasin-
dan, geleneksel konismentoya kiyasla daha
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it can be obtained at the port of destination
faster than a traditional bill of lading. If tam-
pered with, the transactions can be recorded
in the electronic environment as a result of
the examination, allowing it to be determined
who can doit. Due to the opportunity to track
the bill of lading it has delivered, it reduces
the likelihood of fraud and acts as a deter-
rent®?, the electronic bill of lading substantial-
ly prevents the damages that can be caused
by the delivery without bill of lading arising
from the traditional bill of lading.

VIIl. CONCLUSION

Consequently, the bill of lading, which has
the qualities of a negotiable instrument,
is crucial given the growth of global trade
and the consequent expansion of interna-
tional sales contracts. In this sense, the reg-
ulations have been made between the Art.
1237-1240 of TCC regarding four different
proving functions such as proving the legal
relationship of bill of lading, proving the car-
rier, proving the general type, signs, the num-
ber of the parcels or pieces, the weight and
the quantity of the goods, and proving the
freight. In accordance with the regulations
of proving the legal relationship under the
TCC, it is stated that the bill of lading will be
taken as a basis in the legal relationship be-
tween carrier-holder of the bill of lading, the
legal relations between carrier and shipper
who are parties to charter party will be bound
by the terms of the contract, and the copy
of charter party must be submitted to a new
holder of the bill of lading for alleging the
terms of charter party against bill of lading
holder in case of reference to voyage charter
in the bill of lading. When we evaluate the
function of proving the carrier of the bill of
lading, it can be said that the article is com-
patible with its ratio legis, while considering
that imposing responsibility to other people
in return for concealing the carrier in order to
avoid responsibility, and this regulation with
also providing the possibility to disprove the
presumption is conformable. Relating to the
regulation on making reservations on the
bill of lading and the function of proving of
the bill of lading, in case there is a defect or
deficiency that is obvious from the outside,
the carrier should not remain silent and notify

KONISMENTO VE KONISMENTOSUZ TESLIM

hizli bir sekilde varg limaninda temin edile-
bilmesinden, tahrifat yapilirsa elektronik
ortamda islemlerin kayit altina alinabilmesi
sebebiyle inceleme sonucu kimin tarafindan
yapilabileceginin ortaya ¢ikabilmesinden,
tasiyanin teslim etmis oldugu konismentoyu
takip etme imkani saglamasi nedeniyle sah-
teciligi onlemesinden ve caydirici etkisinin
olmasindan dolayi®*? geleneksel konismen-
tonun sebebiyet verdigi konismentosuz tes-
limin dogurabilecegi zararlari buyuk élctde
engellemektedir.

VIIl. SONUC

Sonug olarak; uluslararasi ticaretin gelisme-
si ve dolayisiyla uluslararasi satim sozles-
melerinin yayginlagsmasiyla birlikte kiymetli
evrak niteliginde olan konismento buyuk
onem arz etmektedir. Bu anlamda, TTK m.
1237-1240 arasinda konismentonun huku-
ki iligkiyi ispat, tastyani ispat, egyanin genel
olarak cinsini, isaretlerini, koli veya parca
adedini, agirlik ve miktarini ispat ve navlu-
nu ispat gibi dort farkli ispat islevine yone-
lik duzenlemeler yapilmistir. TTK'nin hukuki
iliskiyi ispata iliskin duzenlemeleri dogrultu-
sunda konismentonun tasiyan-konismento
hamili arasindaki hukuki iligkilerde esas alI-
nacagl, navlun sézlesmesi taraflari olan tasi-
yan ve tasitanin arasindaki hukuki iligkilerin
sozlesme hukumlerine bagli olacagi ve ko-
nismentoda yolculuk carteri sdzlesmesine
atifta bulunulmasi halinde carter partideki
hukamlerin konigsmento hamiline karsi ileri
surulebilmesi icin carter partinin ntushasi-
nin yeni hamile ibraz edilmesinin gerektigi
belirtilmistir. Konismentonun tasiyani ispat
islevini degerlendirdigimizde, sorumluluk-
tan kacinmak adina tasiyanin gizlenmesine
karsilik baska kisilere sorumluluk yuklenme-
sinin konismento hamilini korumaya yonelik
bir dizenleme oldugu g6z 6nune alindigin-
da maddenin ratio legis'iyle uyumlu oldugu
ve bu duzenlemenin karinenin aksini ispat
etme imkani da saglamasiyla yerinde birdu-
zenleme oldugu soylenebilir. Konismentoya
cekince konulmasina ve konismentonun es-
yaylispatislevine iliskin duzenlemeye iliskin
olarak, disaridan belli olan bir kusur ya da
eksikligin var olmasi halinde tasiyanin sessiz
kalmayip dogru olani bildirmesinin gerekti-
gi, aksi durumda iyi sekilde teslim edildi-
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TURK DENIZ TICARETI UYGULAMASINDA TASIMA SENEDI,
KONISMENTO VE KONISMENTOSUZ TESLIM

what is true. Otherwise, it is possible to say
that the presumption that it was delivered
well. Also, according to application of banks,
in case of the presence of reservation in the
bill of lading, in other words, in the absence
of the clean bill of lading, the bank may avoid
to pay, and therefore it may be stated that the
regulation of clean bill of lading isimportant.
Except this, although the bill of lading has
the function of proving the freight, due to
the transfer of the Article 1240/1 of the TCC
from the Hamburg Rules, which contains
the relevant regulations, we can say that the
problems emerged regarding the interpreta-
tion of Article.

Despite the important function of proving of
the bill of lading, the notion of the delivery
without bill of lading emerged in the inter-
national trade with the progression of ship-
building technology and because of the
delay for not conveying the bill of lading to
the port of destination before the cargo. Al-
though the carrier has to deliver the cargo in
return for the presentation of the bill of lad-
ing, itis possible to deliver the cargo without
bill of lading with the electronic bill of lading,
if the carrier demands a letter of guarantee
against the delivery of the load, in line with
the requirements in the freight transport by
sea, with a contrary provision in the con-
tract. However, the delivery without the bill
of lading, causes some responsibilities and
damages such as delivering the cargo to the
wrong person, the insurance guarantee and
the responsibility of the carrier. Nevertheless,
it should be indicated that the preventing of
damages, which is caused by the other deliv-
ery without the bill of lading types, is possible
by using electronic bill of lading against such
risks posed by the traditional bill of lading ar-
riving late to the port of destination.

gine dair karinenin gundeme geleceginin
sdylenmesi mumkundur. Ayrica bankalarin
uygulamasina gore, konismentoda ¢ekince
olmasi, yani temiz konigsmentonun bulunma-
masi halinde bankanin 6deme yapmaktan
imtina edebilecedi ve bu nedenle de temiz
konismento duzenlenmesinin énemli oldu-
gu belirtilebilir. Bunun disinda, konigsmento-
nun navlunu ispat islevine sahip olmasiyla
birlikte, buna iliskin dtzenlemeleri iceren
TTK'nin 1240/1. maddesinin Hamburg Ku-
rallar’'ndan aktarilmasindan dolayr madde
yorumuna iligkin sorunlarin ortaya ¢iktigini
soyleyebiliriz.

Konismentonun onemli ispat islevinin yani
sira, gemi inga teknolojisinin ilerlemesi ve
konismentonun yukten énce varis limanina
ulastinlamayip gecikmesi ile uluslararasi ti-
carette konismentosuz teslim kavrami ortaya
cikmigtir. Her ne kadar tasiyanin konismen-
tonun ibraz edilmesi karsiliginda yuku teslim
etmesi gerekse de deniz yolundaki yuk ta-
simaciligindaki gereklilikler dogrultusunda
sozlesmede aksine bir hukam konulmasiyla,
taslyanin yuk teslimine karsilik teminat mek-
tubu talep etmesiyle, konismentonun zayi
olmasiyla ve elektronik kongimentoyla ko-
nismentosuz yuk teslimi mumkunduar. Ancak
konismentosuz yuk teslim edilmesi yukun
yanlis kisiye teslim edilmesi, sigorta teminati
ve tagiyanin sorumlulugu bakimindan birta-
kim sorumluluklar ve zararlar dogurmaktadir.
Fakat belirtmek gerekir ki varig limanina ge¢
ulasan geleneksel konismentonun olustura-
bilecegi bu tur rizikolara karsilik elektronik
konismentonun kullaniimasiyla diger konis-
mentosuz teslim turlerinin olusturabilecegi
zararlarin 6nune gecilebilmektedir.
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MAKALELER

ULUSLARARASI TiCARE-
TIN GELISMESI VE DOLA-
YISIYLA ULUSLARARASI
SATIM SOZLESMELERI-
NiN YAYGINLASMASIYLA
BiRLIKTE KIYMETLI EV-
RAK NITELIGINDE OLAN
KONISMENTO BUYUK
ONEM ARZ ETMEKTEDIR.
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