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ABSTRACT

In this article, it is discussed who is responsible for
the goods and services sold via electronic com-
merce platforms, which serve as middlemen in
daily-increasing volumes of electronic commerce
transactions in accordance with the present trading
system, the relationship of buyers and sellers with
intermediary service providers and the provisions
of the legislation in force in our country regarding
electronic commerce are examined, and how the
relevant liability can be expanded in the light of the
types and limits of liability stipulated in our law is
revealed.
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OZET

Bu makalede; guncel ticaret duzeni dogrultusunda
her gecen gun hacmini arttiran elektronik ticaret is-
lemlerinde aracilik faaliyetini gerceklestiren elektro-
nik ticaret platformlarinin satilan Grunler ve verilen
hizmetlere iliskin sorumlulugu, alici ve saticilarin ara-
cl hizmet saglayicilar ile iliskisi ve elektronik ticarete
iliskin ulkemizde yururlukte olan mevzuat hukumleri
incelenmis, hukukumuzda ongoérulen sorumluluk
turleri ve sinirlart isiginda ilgili sorumlulugun nasil ge-
nisletilebilecegi ortaya konulmustur.
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LIABILITY OF INTERMEDIARY SERVICE
PROVIDERS IN ELECTRONIC COMMERCE

Nowadays, commerce transactions have transferred to on-line platforms on a vast scale. At the
beginning of this transformation, companies’ owning websites first emerged, which followed
by intermediary internet platforms that gather many companies and their products under one

roof.

Giintimiizde ticaret islemleri biiyiik olciide internet platformlarma tasinmistir. Bu doniisiimiin
baslangicinda oncelikle firmalarin kendi internet siteleri ortaya cikmis, sonrasinda ise pek cok
firmay1 ve iiriinlerini tek cati altinda toplayan araci internet platformlar1 hayatimiza girmistir.

I.INTRODUCTION

Nowadays, commerce transactions have
transferred to on-line platforms on a vast
scale. At the beginning of this transfor-
mation, companies’ owning websites first
emerged, which followed by intermediary
internet platforms that gather many compa-
nies and their products under one roof. In-
termediary service providers have increased
their volume of trade and product range
day by day, and many people have moved
away from the need of purchasing products
physically and started to prefer shopping
on electronic platforms. Since buyers must
make purchases without physically inspect-
ing the goods in distance sales carried out
in an electronic environment, similar mech-
anisms, such as the right of withdrawal, have
been adopted in our law to protect consum-
ers. These rights and related opportunities
have assisted to expand the reach of elec-
tronic commerce by increasing consumers’
confidence in digital platforms. In the sales
made by companies through their own inter-
net platforms, the relationship of the parties
and the nature of the contract established
between them can be clearly determined,
thus the liability of the seller for the defect
in the product is clearly obvious to preclude
discussion. However, the situation is differ-
ent for intermediary platforms that bring
together many sellers and products from

1. GIRIS

Gunumuzde ticaret islemleri buyuk 6lcude
internet platformlarina taginmistir. Bu donu-
simun baslangicinda o6ncelikle firmalarin
kendi internet siteleri ortaya ¢ikmis, sonra-
sinda ise pek ¢ok firmayi ve Urunlerini tek
¢ati altinda toplayan araci internet platform-
lar hayatimiza girmistir. Araci hizmet saglayI-
cilar her gegen gun ticaret hacmini ve Gran
yelpazelerini arttirmis, pek cok insan uranleri
fiziken satin alma ihtiyacindan uzaklasmis ve
elektronik platformlardan alisveris yapmayi
tercih etmeye baslamistir. Elektronik ortam-
da gerceklestirilen mesafeli satislarda ali-
cilar urunleri fiziken gérmeden satin almak
durumunda olduklarindan tuketicinin korun-
masi amaciyla hukukumuzda cayma hakki
ve benzeri mekanizmalar gelistirilmistir. Bu
hak ve benzeri imkanlar alicilarin elektro-
nik platformlara olan guvenini arttirmis ve
elektronik ticaretin kapsaminin genigleme-
sinde pay sahibi olmustur. Firmalarin kendi
internet platformlari Uzerinden yaptigi satis-
larda taraflarin iliskisi ve aralarinda kurulan
sozlesmenin niteligi acik¢a tespit edilebildigi
gibi saticinin Griindeki ayiptan sorumlulugu
da tartismaya mahal vermeyecek derecede
aciktir. Pek ¢ok saticiyi ve gesitli sektorlere
iliskin aranleri catisi altinda birlestiren araci
platformlar bakimindan ise durum farklidir.
ilgili platformlar satilan artnler bakimindan
Uretici sifatina sahip olmamakla birlikte pek
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various sectors under their roof. The rele-
vant platforms do not have the character of
manufacturer in terms of the products sold,
and they are not qualified as sellers in many
cases. Accordingly, the event of a defective
good or service purchased by the buyer,
brings out the conclusion that only the sell-
eris liable for the defect. However, as will be
explained in more detail, this assumption is
prone to possibility of many issues.

Il. THE ROLE OF INTER-
MEDIARY SERVICE PRO-
VIDERS IN ELECTRONIC
COMMERCE

From the sellers’ point of view; electronic
commerce has started to be preferred by
sellers as there is no necessity for opening
a store to exhibit the products, and in this
direction, there is no need to pay rent, in-
voices, personnel costs, decor and security
related to the store. Instead of these costs,
many sellers invested in websites and social
media platforms and took their place in elec-
tronic commerce. Intermediary service pro-
viders on the other hand, have developed
their systems to cover a wide range of sellers
and products, and in this context, many of
the sellers who sell on their own websites
have also found a place on the platforms of
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¢cok zaman satici olarak da nitelendirilme-
mektedir. Bu dogrultuda alici tarafindan sa-
tin alinan ayipli bir mal veya hizmet s6z konu-
suoldugundailgili ayiptan yalnizca saticinin
sorumlu oldugu sonucu ortaya ¢cikmaktadir.
Ancak daha detayli aciklanacagi tuzere bu
varsayim pek ¢ok sorunun ortaya ¢ikmasi
ihtimaline gebedir.

II. ELEKTRONIK TiCA-
RETTE ARACI HiZMET
SAGLAYICILARIN ROLU

Elektronik ticaret, saticilar bakimindan; arun-
lerin sergilenmesi icin bir magaza acilmasina
ihtiyac olmamasi, bu dogrultuda magazaya
iliskin kira 6demesi, faturalar, personel mas-
rafi, dekor ve guvenlik gibi zahmetlere giril-
memesi yonuyle saticilar tarafindan tercih
edilmeye baslanmistir. Pek ¢ok satici, bu
masraflar yerine internet siteleri ve sosyal
medya platformlarina yatinmlar gergeklestir-
mis ve elektronik ticarette yerlerini almislar-
dir. Araci hizmet saglayicilar ise sistemlerini
cok genis bir satici ve urun yelpazesini kap-
sayacak sekilde gelistirmis, bu kapsamda
kendi internet sitelerinden satig yapmakta
olan saticilarin pek cogu da araci hizmet sag-
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intermediary service providers. However, it
is not possible to say that the sellers on the
intermediary platform are limited with these
people. Many sellers who want to engage in
electronic commerce but are unable to invest
in an internet platform due to lack of brand
recognition have started to sell their prod-
ucts through intermediary platforms since
they got the opportunity to exhibit their prod-
ucts to large masses only in this way. In this
respect, intermediary service providers have
enabled many sellers to sell their products
over the internet, and have managed to bring
buyers together with a wide range of sellers
and products.

In terms of sellers’ participation in intermedi-
ary platforms, the trust created by intermedi-
ary platforms on buyers by increasing their
volume has also been effective. The troubles
that customers are now experiencing or are
likely to face as a result of this development
in electronic commerce have been brought
on by intermediary service providers. Since
there is no regulation in our law regarding
the direct liability of intermediaries’ in the
event of defects in the products purchased
within the scope of this relationship, buyers
are obliged to reach out to sellers whom
they shop without knowing the seller which
sometimes do not use their commerce
names on intermediary platforms. At this
point, although intermediary service provid-
ers continue their intermediary activities in
order to solve buyer problems regarding the
products purchased through them within the
scope of the service they provide, in some

layicilarin platformlarinda kendilerine yer
edinmistir. Ancak araci platformda yer alan
saticilarin bu kisilerle sinirli oldugunu séy-
lemek mumkun degildir. Elektronik ticarete
atilmak istemesine ragmen marka bilinilirli-
gi bulunmadigindan, internet platformuna
yatinm yapmasi mumkun olmayan, genis
kitlelere ancak bu sekilde urun sergileyebil-
me imkani bulunan pek ¢ok satici urunlerini
aracl platformlar Uzerinden satmaya basla-
mistir. Aract hizmet saglayicilar bu bakimdan
pek ¢ok saticinin Urtnlerini internet Uzerin-
den satabilmesine vesile olmus, alicilari da
oldukca genis bir satici ve Urun yelpazesiyle
bulusturmayi basarmislardir.

Saticilarin araci platformlara katilmasi baki-
mindan ayrica araci platformlarin hacmini
buyuterek alicilar Gzerinde yarattigi gtven
de etkili olmustur. Araci hizmet saglayicila-
rn elektronik ticarette yarattigi bu gelisim,
alicilanin yasadigi veya yasamasi muhtemel
olan sorunlari da yaninda getirmistir. Builigki
kapsaminda satin alinan trunlerde bulunan
veya sonradan ortaya ¢ikan ayiplarda huku-
kumuzda aracilarin dogrudan sorumlulugu-
na iliskin bir duzenleme bulunmadigindan’
alicilanin, tanimadan alisveris yaptiklari, kimi
zaman aracl platformlarda ticaret unvanini
kullanmayan saticilara ulagsmasi zorunlulugu
dogmustur. Bu noktada araci hizmet saglayi-
cilar, sunduklar hizmet kapsaminda kendile-
ri araciligiyla satin alinan trunlere iligskin alici
sorunlarini da ¢o6zmek maksadiyla aracilik
faaliyetlerine devam etmekte olsa da bazi du-
rumlarda gerek alicilar gerekse de araci hiz-
met sa@layicilar saticilara ulasamamaktadir.
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cases, both buyers and intermediary service
providers cannot reach the sellers. Due to the
development of electronic commerce and
the role of intermediary service providers in
this development, the problem of non-com-
pensation of the damages incurred by the
buyers has arisen in cases where it is not pos-
sible for them to contact the sellers. When
the public interest is taken into account, it is
crucial to protect the consumer, particularly
in consumer transactions, and to be able to
compensate for the damage in order to pro-
vide legal security?. Article 9 of the Law on
the Regulation of Electronic Commerce?® stip-
ulates that intermediary service providers are
not obliged to investigate whether thereis an
unlawful situation regarding the content of-
fered in their electronic environment and the
goods or services subject to the content. At
this point, it should be noted that the relevant
regulation does not mean that intermediary
service providers are completely irresponsi-
ble for the products sold on their platforms.
This nonliability clause is at the point of
controlling and supervising the content on
internet platforms®. The intention of the rele-
vant provision is due to the fact that if a con-
tent added to the platform by any person is
contrary to the law or the truth, it would be
unfair for the intermediary service provider
to be liable for this contradiction. However, it
would be erroneous to interpret this liability
as nonliability for defects in the products sold
through the platform. That is because the
provision should only be interpreted as non-
liability regarding the content to be included
in the platform since the acceptance that in-
termediary service providers are completely
unobligated for the products sold through
their platforms will have unfavorable conse-
quences in terms of consumer law and the
security of commercial transactions.

A. Legal Characteristic of
Intermediary Service Provid-
ers in Transactions Through
Intermediary Platforms

It is clear that a sales contract is established
between the buyer and the seller in purchas-
es made on intermediary platforms. Howev-
er, intermediary service providers, who play
an important role in the establishment of this
relationship, cannot be considered as parties
to these contracts. Independent from the
sales contract, intermediary service provid-
ers conclude membership agreements with
buyers and cooperation agreements with
sellers. In these contracts, there are provi-
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Elektronik ticaretin gosterdigi gelisim ve ara-
c1 hizmet saglayicilarin bu gelisimdeki rolu
nedeniyle alicilarin saticilara bagvurmalarinin
mumkun olmadigi durumlarda ugradiklan
zararin tazmin edilememe sorunu dogmus-
tur. Zira kamu yarari g6z 6nunde bulundurul-
dugunda ozellikle de tuketiciislemlerinde tu-
keticinin korunmasi ve olusan zararin tazmin
edilebilmesi hukuk gavenliginin saglanmasi
acisindan énem arz etmektedirz. Hukuku-
muzda araci hizmet saglayicilara platformla-
rinda yer verecegi saticilarin secimine iliskin
bir yakumluluk yuklenmedigi gibi, Elektronik
Ticaretin Duzenlenmesi Hakkinda Kanun'un
9. maddesi?, araci hizmet saglayicilarin elekt-
ronik ortamlarinda sunulan icerik ile icerige
konu mal veya hizmetle ilgili hukuka aykin
bir durumun bulunup bulunmadigini aras-
tirmakla yakumlu olmadigi duzenlenmistir.
Bu noktada énemle belirtilmelidir ki; ilgili
duzenleme araci hizmet saglayicilarin plat-
formlarinda satilan uranlerde tamamen so-
rumsuz oldugu anlamina gelmemektedir. Bu
sorumsuzluk kaydi, internet platformlarinda
yer verilen icerigin kontrolu ve denetlenmesi
noktasindadir?. ilgili hikmun sevk maksadi
herhangi bir kisi tarafindan platforma ekle-
nen bir icerigin hukuka veya gergege aykir
olmasi halinde araci hizmet saglayicinin bu
aykiriliktan sorumlu olmasinin hakkaniyete
aykiriolmasindan ileri gelmektedir. Ancak bu
sorumsuzlugun, platformdan satilan tGranler-
de yer alan ayiplardan sorumsuzluk olarak
yorumlanmasi hatali olacaktir. Zira hukmun
yalnizca, platformda yer alacak icerige iliskin
sorumsuzluk olarak yorumlanmasi gerek-
mekte olup araci hizmet saglayicilarin plat-
formlarindan satilan Grnlerden tamamen
sorumsuz olmalari kabulu tuketici hukuku ve
ticari islemlerin guvenligi bakimindan sakin-
cali sonuclar doguracak niteliktedir.

A. Araci Platformlardan Ya-
pilan Alisverislerde Araci
Hizmet Saglayicilarin Hukuki

Niteligi

Araci platformlarda yapilan aligverislerde
alici ile satici arasinda satis sozlesmesi ku-
ruldugu aciktir. Ancak bu iliskinin kurul-
masinda 6nemli rol oynayan araci hizmet
saglayicilar, bu s6zlegsmelerin tarafi olarak
kabul edilememektedir. Araci hizmet sag-
layicilar satis s6zlesmesinden bagimsiz ola-
rak alicilarla Uyelik sozlesmeleri, saticilarla
ise is birligi sozlesmeleri akdetmelidirler.
Bu sozlesmelerde araci hizmet saglayici-
larin satis sozlesmesinin tarafi olmadigina
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sions stating that the intermediary service
providers are not a party to the sales contract
and that the seller is solely responsible for the
defects of the goods sold®. In this respect,
buyers cannot take legal action against inter-
mediary service providers within the scope
of contractual liability. Basically, it can be
argued that intermediary service providers
who bring the buyer and the seller together
to establish a contract between the parties
have the characteristics of brokerage. How-
ever, in a brokerage relationship, brokers
do not operate continuously for a particular
seller®. On the contrary to brokers, interme-
diary service providers conclude contracts
with buyers and sellers and ensure the sale
of products by mediating the activities of the
sellers with whom they have established a
contractual relationship with the element of
continuity. There are opinions in the doctrine
that the activities of intermediary service pro-
viders may be characterized within the scope
of agency. Contrary to the explanations we
have set forth in terms of the nature of bro-
kerage activities, agents mediate principal
contracts with the element of continuity. In
addition, when it comes to sales made on
online platforms, it is possible to say that
intermediary service providers operate inde-
pendently, just like agents’. In this context,
intermediary service providers are similar to
agents in terms of the element of indepen-
dence. However, characterizing intermediary
service providers as agents would not be ac-
curate in certain aspects. The main difference
between intermediary service providers and
agents is economic power. Nowadays, inter-
mediary service providers have become plat-
forms that sellers want to participate in order
to improve their activities with their brands
and awareness reaching large masses. In this
context, it would not be appropriate to evalu-
ate the customer environment of an agency
with the same qualifications as a nationally
known and trusted intermediary platform.
Intermediary service providers have greatly
increased their economic power compared
to agents as an effect of operating in a very
wide market. Nowadays, intermediary ser-
vice providers can even operate under their
own brands in addition to intermediating
commercial transactions. In this context, the
application of the relevant provisions of the
Turkish Commercial Code® which aim to pro-

ve satilanin ayiplarindan yalnizca saticinin
sorumlu oldugunaiiliskin hukumlere de rast-
lanmaktadir®. Bu bakimdan alicilar, sozles-
mesel sorumluluk kapsaminda araci hizmet
saglayicilara bagsvuramamaktadir. Temelde
alici ve saticly! bir araya getirerek taraflar
arasinda bir s6zlesme kurulmasini saglayan
aracl hizmet saglayicilarin simsarlik niteligi-
ni haiz olduklari ileri surulebilecektir. Ancak
simsarlik iliskisinde simsarlar, surekli olarak
belirli bir satici i¢in faaliyet gdstermemekte-
dirler. Araci hizmet saglayicilar ise simsar-
larin aksine alici ve saticilar ile s6zlesmeler
akdetmekte ve sureklilik unsurunu haiz ola-
rak s6zlesme iliskisi kurduklari saticilarin fa-
aliyetlerine aracilik ederek turunlerin satigini
saglamaktadirlar. Ogretide araci hizmet sagy-
layicilarin faaliyetlerinin acentelik kapsamin-
da nitelendirilebilecegine iliskin gorusler
bulunmaktadir. Simsarlik faaliyetinin niteligi
bakimindan ortaya koydugumuz aciklama-
larin aksine acenteler sareklilik unsurunu
haiz olarak muvekkil sézlegsmelerine araci-
lik etmektedirler. ilaveten gevrimici platform-
larda yapilan satislar s6z konusu oldugunda
araci hizmet saglayicilarin tipki acenteler
gibi bagimsiz olarak faaliyet gosterdiklerini
soylemek mumkunduar’. Bu kapsamda araci
hizmet saglayicilar bagimsizlik unsuru baki-
mindan acenteye benzetilmektedirler. An-
cak araci hizmet saglayicilari acente olarak
nitelendirmek belirli hususlar bakimindan
isabetli olmayacaktir. Araci hizmet saglayi-
cilar ile acenteler arasindaki en temel fark,
ekonomik gu¢ olarak karsimiza ¢gikmaktadir.
Araci hizmet saglayicilar guinumuzde, mar-
kalari ve genis kitlelere ulasan bilinirlikleriyle
saticilarin faaliyetlerini gelistirmek amaciyla
katilmak istedikleri platformlar haline gel-
mistir. Bu kapsamda bir acentenin musteri
cevresiile tlke capinda bilinen ve guvenilen
bir araci platformun ayni nitelik ile degerlen-
dirilmesi isabetli olmayacaktir. Araci hizmet
saglayicilar, oldukga genis bir pazarda faa-
liyet gostermelerinin bir etkisi olarak, acen-
telere kiyasla ekonomik guclerini buyuk
oranda arttirmis bulunmaktadirlar. Araci hiz-
met saglayicilar guinumuzde ticariislemlere
aracilik etmenin yaninda kendi markalari ile
dahi faaliyet gosterebilmektedirler. Bu bag-
lamda Turk Ticaret Kanunu’nda® muvekki-
le kiyasla ekonomik agidan zayif konumda
olan acenteyi korumayl amaglayan hukium-
lerin®, iligki kurduklari saticilara kiyasla ¢ok
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tect the agency®, whichisin an economically
weak position compared to the client, to the
intermediary service providers, who have
much greater economic power compared to
the sellers with whom they have established
a relationship, may cause loss of rights for
both sellers and buyers.

B. Liability of Intermediary
Service Providers as Manu-
facturers (Product Liability)

The Product Safety Law'® defines the man-
ufacturer as “a natural or legal person who
manufactures the product or has the product
designed or manufactured and places it on
the market under its own name or trademark”,
the importer as “a natural or legal person who
imports the product and places it on the mar-
ket”, and the distributor as “a natural or legal
person otherthan the manufacturer orimport-
er who places the product on the market by
taking part in the supply chain”. Nowadays,
intermediary service providers sell products
that they produce under their own brands as
well as selling other companies on their plat-
forms. In terms of these products, it is clear
that intermediary service providers will be
liable both as a seller and as a manufactur-
er. Based on this assumption, intermediary
service providers will be liable for product
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daha buyuk ekonomik guice sahip olan araci
hizmet saglayicilara uygulanmasinin gerek
saticilar bakimindan gerekse de alicilar ba-
kimindan hak kaybr meydana getirebilecedi
kanaatindeyiz.

B. Araci Hizmet Saglayicilarin
Uretici Sifatiyla Sorumlulugu
(Oriin Sorumlulugu)

Uran Guvenligi Kanunu imalatciyr “Urdanu
imal ederek veya turdndn tasarimini veya ima-
latini yaptirarak kendi isim veya ticari markasi
ile piyasaya arz eden gercek veya tuzel kisi”,
ithalatclyr “Urtnd ithal ederek piyasaya arz
eden gercek veya tuzel kisi” dagiticy! ise
“Urand tedarik zincirinde yer alarak piyasada
bulunduran, imalatc¢i veya ithalat¢i disindaki
gercek veya tuzel kigi” olarak tanimlamistir.
Aracli hizmet saglayicilar ginumuzde plat-
formlarinda bagka firmalarin satigini yapma-
nin yaninda kendi markalar ile urettikleri
uranlerin satigini da gerceklestirmektedirler.
Bu urunler bakimindan araci hizmet sagla-
yicilarin gerek satici gerekse de uretici sifat-
larniyla sorumlu olacaklar aciktir. Bu kabule
istinaden araci hizmet saglayicilarin Grtin so-
rumlulugu tazminatindan sorumlu olmalari
s6z konusu olacaktir. Uran Guvenligi Kanu-
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LIABILITY OF INTERMEDIARY SERVICE
PROVIDERS IN ELECTRONIC COMMERCE

liability compensation. Article 6 of the Prod-
uct Safety Law" stipulates that “In the event
that a product causes damage to a person
or property, the manufacturer or importer of
this product is obliged to compensate for the
damage.” Accordingly, if intermediary service
providers can be named as manufacturers or
importers within the scope of Product Safety
Law, they will be obliged to compensate the
damages arising in cases where the products
sold on their platforms cause bodily harm to
a person or the loss of a good to any extent2.

nu’nun 6. maddesi" “Urtndn, bir kisiye veya
bir mala zarar vermesi halinde, bu draniun
imalatcisi veyaithalatcisi zarar gidermekle yu-
kamladar.” hukmunt haizdir. Bu dogrultuda
araci hizmet saglayicilar bu kanun kapsamin-
da uretici veya ithalatci olarak adlandirilabil-
dikleri takdirde kendi platformlarinda satilan
uranlerin bir kisiye bedensel zarar vermesi
veya bir malin herhangi bir kapsamda zayi-
atina yol actigi hallerde ortaya cikan zarari
tazmin etmekle yukumlu olacaklardir2,

In the event that a product causes damage to a person or prop-
erty, the manufacturer or importer of this productis obliged to

compensate for the damage.

Uriiniin, bir kisiye veya bir mala zarar vermesi halinde, bu iiriiniin
imalatcisiveyaithalatcisi zarar: gidermekle yiikiimliidiir.

C. Liability of Intermediary
Service Providers as Sellers

As mentioned before, intermediary service
providers are generally not a party to the con-
tracts concluded in respect of the sales made
through their platforms. However, this does
not completely prevent intermediary service
providers from having the title of seller. The
Law on Consumer Protection' defines a
seller as “a natural or legal person, includ-
ing public legal entities, who offers goods to
consumers for commercial or professional
purposes or acts on behalf or account of the
seller”. In this context, it may also be possible
for intermediary service providers to be con-
sidered as sellers when it comes to consum-
er transactions. It is frequently encountered
that intermediary service providers purchase
the products produced or sold by another
company from the seller, store them in their

C. Araci Hizmet Saglayicilarin
Satici Sifatiyla Sorumlulugu

Daha 6nce bahsettigimiz Uzere araci hiz-
met saglayicilar genellikle platformlarindan
yapilan satiglar bakimindan akdedilen s6z-
lesmelere taraf degillerdir. Ancak bu durum
aracl hizmet saglayicilarin satici sifatina haiz
olabilmelerini tamamen engellememekte-
dir. Taketicinin Korunmasi Hakkinda Kanun™
saticlyl; “Kamu tuzel kisileri de dahil olmak
Uzere ticari veya mesleki amaclarla tuketici-
ye mal sunan ya da mal sunanin adina ya
da hesabina hareket eden gercek veya tu-
zel kisi” olarak tanimlamistir. Bu kapsamda
araci hizmet saglayicilann tuketici islemleri
s6z konusu oldugunda satici olarak kabul
edilmeleri de mumkun olabilir. Araci hizmet
saglayicilarin baska firma tarafindan tretilen
veya satilan Urunleri saticidan satin aldiklari,
kendi depolarinda muhafaza ettikleri, plat-
formdaki satis fiyatini munhasiran kendile-
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own warehouses, determine the sales price
on the platform exclusively by themselves,
package them with their own brands and lo-
gos and ship them by their own companies.
In these cases, it is very difficult to say that
intermediary service providers act only as
intermediaries. Therefore, in similar cases,
it is necessary to mention that intermediary
service providers supply goods to the mar-
ket as manufacturers or importers. Accord-
ingly, intermediary service providers may
be obliged for the remedy of defects and/ or
compensate the damages incurred when a
defect occurs as a result of sales within the
scope of consumer transactions within the
scope of the Law on the Protection of Con-
sumers™. In addition to selling products of
different sellers, intermediary service provid-
ers also sell products produced under their
own brands on their platforms. In these cas-
es, even if the intermediary service providers
have the products manufactured by a third
party, they will have the characteristics of a
seller and will be liable for the defects on the
product as a seller.

D. Evaluation on the Liability
of Intermediary Service Pro-
viders within the Scope of
Fiduciary Liability

At the stage that electronic commerce is
at currently, it is evident that intermediary
service providers play an important part in
completing sales contracts as they grow
their market shares, contribute to the sale of
goods to customers across the nation, and
give buyers and consumers’ confidence in
the market.

The doctrine of trust liability, is one of the
foundational principles of our legal system
and is founded on the idea of honesty set
forth in Turkish Civil Code Article 2, is ex-
plained as “Any liability in which trust plays
an essential role in the occurrence of a legal
result is a trust liability”'®. Indeed, the trust in
the brand and system of intermediary service
providers is at a considerable level in pur-
chases made through intermediary internet
platforms. Most of the time, the main reason
for buyers to shop from a seller is that the
seller is on the platform of the intermediary
service provider. In this situation, customers
make purchases from sellers they do not
know, do not trust besides the fact that they
are on the relevant platform, and would not
normally have any relationship with. In this
respect, it should be mentioned that trust in

ELEKTRONIK TICARETTE ARACI HIZMET
SAGLAYICILARIN SORUMLULUGU

ri belirledikleri, kendi marka ve logolari ile
paketledikleri ve kendi firmalari tarafindan
kargoladiklar durumlarla sik¢a karsilasil-
maktadir. Bu durumlarda araci hizmet sag-
layicilarin yalnizca araci olarak hareket ettik-
lerini soylemek oldukc¢a guctar. Bu nedenle
benzer hallerde araci hizmet saglayicilarin
Uretici veya ithalatci sifatiyla piyasaya mal
arz ettiklerinden bahsedebilmek gerekir. Bu
dogrultuda araci hizmet saglayicilar tuketici
islemi kapsaminda olan satiglar sonucu Tu-
keticinin Korunmasi Hakkinda Kanunkap-
saminda bir ayip meydana geldiginde bu
ayibi gidermekle ve/ veya meydana gelen
zararlari tazmin etmekle yukumlu olabile-
ceklerdir. Ayrica araci hizmet saglayicilar gu-
numuzde farkli saticilarin Grtnlerinin satisini
saglamanin yaninda, platformlarinda kendi
markalari altinda Uretilen artnlerin de sati-
sini gerceklestirmektedirler. Bu durumlarda
aracl hizmet saglayicilar, arunleri t¢uncu bir
kisiye Urettirmis olsalar da satici niteligini
haiz olacaklar ve Urun Gzerindeki ayiplardan
satici sifati ile sorumlu olacaklardir.

D. Araci Hizmet Saglayicila-
rin Sorumlulugunun Giiven
Sorumlulugu Kapsaminda
Degerlendirilmesi

Elektronik ticaretin gunumuzde geldigi nok-
tada, pazar paylarini bayuten, ulke kapsa-
minda musterilere Urun satisi yapilmasinda
roloynayan, piyasada alicilara ve tuketicilere
bu kapsamda guven saglayan araci hizmet
saglayicilarin satis s6zlesmelerinin akdedil-
mesinde 6nemli bir rol oynadidi aciktir.

Temelini Tark Medeni Kanunu'nun 2. mad-
desinde™ duzenlenen durustluk kuralindan
alan ve hukukumuzda yer alanilkelerden biri
olan guven sorumlulugu ogretide; “Hukuki
bir sonucun meydana gelmesinde guvenin
asil rol oynadigi her sorumluluk, guven so-
rumlulugudur”'® olarak aciklanmaktadir.
Gercekten de araci internet platformlarnn-
dan yapilan aligveriglerde araci hizmet sag-
layicilarin markasina ve sistemine duyulan
guven azimsanmayacak seviyededir. Cogu
zaman alicilann bir saticidan aligveris yapma-
sinin temel sebebi ilgili saticinin araci hizmet
saglayicinin platformunda yer almasi olarak
karsimiza ¢cikmaktadir. Alicilar bu kapsamda
hi¢ tanimadiklar, ilgili platformda bulunma-
lan disinda herhangi bir gtiven duymadiklari
ve araci platformlar olmasa herhangi bir ilis-
ki icine girmeyecekleri saticilardan alisveris
yapmaktadirlar. Bu bakimdan ilgili alisveris-
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intermediary service providersis an essential
element for buyers in making relevant pur-
chases and establishing sales contracts. For
this reason, intermediary service providers,
who include sellers in their platforms and
ensure the purchase of the products of the
sellers with the trust placed in the platform
that carries its own brand, shall be liable
under certain conditions for defects or dam-
ages in the product within the scope of trust
liability™.

I11l. CONCLUSION

Intermediary service providers have gained
a share in electronic commerce transactions
and have greatly increased their scope due
to the transformation in commercial activities
with the impact of the Covid-19 pandemic,
and have become the main actors in many
electronic commerce transactions, which
are predominantly consumer transactions
nowadays. The problems experienced by
consumers in these transactions have in-
creased in parallel with this development.
In this context, ensuring legal security in
transactions realized through intermediary
service provider platforms has emerged as
a current legal problem. Nowadays, many
undertakings in different links of the supply
chain are involved in electronic commerce
by targeting the profits that can be made by

lerin yapilmasi ve satis sozlesmelerinin kurul-
masinda araci hizmet saglayicilara duyulan
guavenin, alicilaricin esasli bir unsur oldugun-
dan bahsetmek gerekir. Bu nedenle saticilari
platformlarina dahil eden ve kendi markasini
tastyan platforma duyulan guven ile saticila-
rin Uranlerinin satin alinmasini saglayan ara-
c1 hizmet saglayicilarin given sorumlulugu
kapsaminda urtinde bulunan ayip veya mey-
dana gelecek zararlardan, belirli kosullar al-
tinda sorumlu olmalari gerekmektedir™.

I11. SONUG

Aracli hizmet saglayicilar, ticari faaliyetlerdeki
doénusum ve Covid-19 pandemisinin etkisiyle
kapsamini ¢cok buyuk ol¢cude arttiran elekt-
ronik ticaret islemlerinde pay sahibi olmus
ve gunumuzde agirlikla taketici islemi niteli-
ginde olan bircok elektronik ticaret isleminin
ana aktoru haline gelmislerdir. Tuketicilerin
bu islemlerde yasadiklar sorunlar ise bu ge-
lisim ile paralel olarak artis gostermistir. Bu
kapsamda araci hizmet saglayici platformlar
araciligiyla gerceklestirilen islemlerde huku-
ki guvenligin saglanmasi guncel bir hukuki
sorun olarak kargimiza ¢cikmistir. Guinumuzde
tedarik zincirinin farkli halkalarinda yer alan
pek ¢cok tesebbus, araci hizmet saglayici plat-
formlar Uzerinden satig yapmanin getirebile-
cegikazanci hedefleyerek elektronik ticarete
dahil olmaktadir. Alicilarin ise satin aldiklar
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selling through intermediary service provider
platforms. It is not always possible for buyers
toreach these undertakings when a problem
occurs with the products they purchase. In
this respect, expanding the scope of liabili-
ty of intermediary service providers for the
reasons we have explained may increase
legal security in electronic commerce trans-
actions.

y’
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