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ABSTRACT

The increased freedom of goods and capital
throughout the world, especially after 1980s, en-
abled investors to maximize their profits by taking
advantage of the advantageous conditions in for-
eign countries. Investors concentrating their in-
vestments on energy to meet the increasing ener-
gy needs in today’s world, in other respects, must
also consider the possibility of expropriation of the
host-state. States are contingent upon standards
for expropriation by concluding bilateral or multi-
lateral international agreements with the intent of
providing legal confidence in expropriation on the
purpose of attracting investors to the country. In
the present study, the types of expropriation and
the conditions stipulated for expropriation in invest-
ment agreements will be examined.
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OZET

Dunya genelinde ozellikle 1980’ler sonrasinda ar-
tan mal ve sermaye serbestisi, yatinmcilarin yaban-
cl ulkelerdeki avantajli kosullardan faydalanmak
suretiyle karlarini maksimize etmesini saglamistir.
Gunumuz dunyasinda artan enerji ihtiyacini karsila-
mak Uzere yatinmlarini enerjide yogunlastiran yati-
rimcilar 6te yandan ev sahibi devletin kamulastirma
ihtimalini de g6z dnunde bulundurmak zorundadir.
Devletler yatinmciyi Ulkeye cekmek icin kamulastir-
ma hususunda hukuki guven saglamak amaciyla
iki veya cok tarafli uluslararasi anlagsmalar akde-
derek kamulastirmaya yonelik standartlara tabi ol-
maktadir. Bu calismamizda kamulastirmanin tarleri
ve yatinm anlasmalarinda kamulastirma hakkinda
Ongorulen sartlar incelenecektir.
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EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

In the present study, the types of expropriation and the conditions stipulated for expropriation
in investment agreements will be examined.

Bu calismamizda kamulastirmanin tiirleri ve yatirnm anlasmalarinda kamulastirma hakkinda on-
goriilen sartlar incelenecektir.

I.INTRODUCTION

The world’s population and technological
advancements have led to an increase in
the demand for energy, which is gradually
rising. Both governments and investors in
the private sector have been intensifying
their investments toward the energy sector
in recent years.

Many investors prefer to invest in a foreign
country rather than their home country by
evaluating various economic and politi-
cal risks. By establishing dominance in the
region, access to cheap labor in the host
state, ease of transportation, and low-cost
production opportunities, foreign investors
who take advantage of the opportunity toin-
vest in nations where these regulations are
absent or are prevented from doing so by
environmental, competitive, licensing, and
other regulations in their own country, prof-
it more. The host state responds by gaining
from the employment power created by the
foreign investor in the nation, the technology
and infrastructure it brings, and the projects
it can realize that the domestic investor can-
not, while also paving the way for domestic
investors to advance thanks to the know-how
brought and introduced by foreign investors.
Therefore, states offer incentives to attract
foreign investors and they become a party

1. GIRIS

Teknolojik gelismeler ve dunya ntufusunun
gunumuzde ulastigi rakam nedeniyle ener-
jiye olan ihtiya¢c gunden gune artmaktadir.
Gerek devletler gerekse ozel sektordeki ya-
tinmcilar son yillarda yatirimlarini daha ¢ok
enerji sektorane yogunlastirmaktadir.

Bircok yatirimci ¢esitli ekonomik ve politik
riskleri degerlendirmek suretiyle kendi ulke-
siyerine yabanci bir tlkede yatinm yapmayi
tercih etmektedir. Kendi ulkesindeki cevre,
rekabet, lisans ve sair duzenlemelerinden
dolayi gerceklestiremedigi yatinmlar, bu
duzenlemelerin yer almadigi veya yatirmi-
ni engellemedigi tlkelerde yapma imkanini
degerlendiren yabanciyatinmcilar, bélgede
hakimiyet kurarak ev sahibi devletteki ucuz
isgucuy, ulasim kolayligl, dusuk maliyetle
Uretim yapabilme imkanlariyla daha ¢ok kar
elde etmektedirler. Buna karsilik ev sahibi
devlet de yabanci yatirimcinin tlkede yarat-
tig1 istihdam gucunden, getirdigi teknoloji
ve altyapidan, yerli yatirrmcinin gercekles-
tiremedig@i bayuklukteki projelerden yarar-
lanmakta, yabanci yatinmcinin getirdigi ve
tanittigr know-how sayesinde yerli yatinmci-
larin dailerlemesinin 6nunt agmaktadir. Bu
sebeple devletler yabanci yatinmciyi ¢ek-
mek amaciyla tesvikler sunmakta, yatirmci-
larin tereddutlerini gidermek adina tlkedeki
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to international agreements to build confi-
dence in the legal climate in the country in
order to eliminate the hesitations of investors.

Therewithal, since the host state is in the
position of sovereign power and the state’s
executive and legislative powers, in so far as
having the power to use the security forces
and enforcement capacity against foreign
investors, energy investment law has de-
veloped with a focus on protecting foreign
investors. Mechanisms to protect foreign in-
vestors are national investment legislation,
bilateral investment agreements between
the host state and the foreign investor’s state,
and energy investment agreements in the
nature of multilateral contracts.

Mechanisms to protect foreign investors are
towards the political and economic risks
faced by foreign investors. One of the polit-
ical risks is expropriation. In this study, the
types of expropriation, the way it is handled
in international agreements and the stan-
dards on compensation are discussed.

Il. FOREIGN ENERGY IN-
VESTMENT

Energy investment, which is a great oppor-
tunity for economic development in order to
meet the increasing energy need especially
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hukuki iklimde gtven olusturmak igin ulus-
lararasi anlasmalara taraf olmaktadir.

Ayni zamanda ev sahibi devlet, egemen guc
konumunda oldugundan ve devletin yurut-
me, yasama yetkilerini elinde bulundurmasi,
boylelikle guvenlik kuvvetlerini ve icra kabi-
liyetinin yabanci yatinmci aleyhine kullanma
kudreti olmasindan dolayi enerji yatirrm hu-
kuku, yabanci yatinmciy1 koruma odakli ola-
rak gelismistir. Yabanci yatinmciyr korumaya
yonelik mekanizmalar milli yatinm mevzuati,
ev sahibi devlet (host state) ile yabanci yati-
nmcinin devleti arasinda yapilan ikili yatinm
anlasmalari ve ¢ok tarafli sozlesme niteligin-
deki enerji yatinm anlagmalaridir.

Yabanci yatinmciyr korumaya yoénelik me-
kanizmalar, yabanci yatinmcinin karsilastig
politik ve ekonomik risklere yoneliktir. Po-
litik risklerden biri de kamulastirmadir. Bu
calismada kamulastirma turleri, uluslararasi
anlagsmalarda ele alinig bigimi ve tazminati
hakkindaki standartlar ele alinmaktadir.

1. YABANCI ENERJI YATI-
RIMI

Son yuzyilda 6zellikle de teknolojik gelisme-
ler sebebiyle artan enerjiihtiyacini karsilamak
amaciyla yapilan ve ekonomik kalkinma i¢in
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EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

due to technological developments in the
last century, has been regulated by states
both on the basis of national legislation and
in international agreements. Energy invest-
ment, which is the investment subject of the
majority of foreign investors as well as state
or domestic investors, is defined differently
from each other in the doctrine, arbitral tri-
bunals and case law, by making teleological
and literal interpretations in terms of its sub-
ject. For this reason, there is no uniform defi-
nition'. But in general, foreign investment is
defined as “The commitment of a significant
amount of resources to contribute to the de-
velopment of the host state by taking risks
within the scope of a long-term project and in
the framework of the main purpose of making
profit or gain”. in the doctrine of internation-
al law2 It can be indicated that in order for
an investment to be accepted as a “foreign”
or “international” investment, it must have
a foreign element in terms of the investor's
personality and the investment process®. A
natural person who is a citizen of a different
country carries the element of foreignness in
terms of legal entities and associations of the
nationality of another country. The element
of foreignness in the investment process is
provided by the transfer of capital and finan-
cial funds from one country to another.

Types of Investment

Foreign energy investment is divided into
two as direct and indirect. Foreign direct in-
vestment is defined as “the transfer of tangi-
ble and intangible assets from one country to

buyuk bir firsat olan enerji yatirimi, devletler
tarafindan gerek ulusal mevzuat bazinda
gerek uluslararasi antlasmalarda duzenlen-
migtir. Devletin veya yerli yatinmcilarin yani
sira yabanci yatinmcilarin bayuk bir cogun-
lugunun yatinm konusunu olusturan eneriji
yatirimi, konusu itibariyle doktrinde, hakem
heyetlerinde ve igtihat hukukunda gai ve laf-
zi yorum yapilmak suretiyle birbirinden farkli
sekilde tanimlanmaktadir. Bu sebeple yek-
nesak bir tanim s6z konusu degildir'. Fakat
genel olarak uluslararasi hukuk doktrininde
“yabanci yatirim, bir gercek veya tuzel kisi ta-
rafindan uzun dénemli bir proje kapsaminda,
kar ya da kazang elde edilmesi temel amaci
cercevesinde, risk alinmak suretiyle, ev sahibi
devletin gelisimine katki saglayacak dizeyde
6nemli bir kaynak taahhdadunde bulunulma-
s1 biciminde tanimlanmaktadir. Bir yatirrmin
“yabancl” veya “uluslararasi” yatirim olarak
kabul edilebilmesi icin yatirrmcinin sahsi ve
yatinmin sureci agisindan yabancilik unsuru
tasimasi gerektigi soylenebilir®. Farkl bir al-
kenin vatandasi olan gercgek kisi, baska tlke-
nin tabiiyetindeki tuzel kisi ve dernekler, kisi
bakimindan yabancilik unsurunu tasir. Yati-
rim surecindeki yabancilik unsuru ise serma-
yenin, finansal fonun bir tlkeden baska bir
Ulkeye transferi ile saglanir.

Yatirim Turleri

Yabanci enerji yatinmi, dogrudan ve dolayli
olmak uzere ikiye ayrilir. Dogrudan yabanci
yatinmi “maddi ve gayri maddi varliklarin bir
ulkeden bagka bir tilkeye transfer edilmesi™
seklinde tanimlanirken dolayli yabanci ya-
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another”, while indirect foreign investment
is more often defined as the issuance of
stocks or bonds as a portfolio investment®.
Foreign direct investment, which is a long-
term investment type with a more tangible,
physical existence, and permanent works,
should be undertaken by evaluating the risks
and conditions in detail due to these char-
acteristics®. Due to the permanence of the
investment, a foreign investor who is unable
to move the hydroelectric power plant and
or solar panel system he or she developed
back to his or her home country assumes a
significant risk. Consequently, this makes the
investor think twice.

I1l. RISKS FACED BY IN-
VESTORS AND THE PRO-
TECTION MECHANISMS

A. In General

Investing, in accordance with the legisla-
tion, conditions and opportunities of anoth-
er country, involves many economic, politi-
cal and socio-political risks. While the size of
the market in the host state, labor costs, tax
obligations, price controls, restrictions on
capital transfers, restrictions on hiring for-
eign workers create economic risks, “the lo-
cal people’s boycott of foreign companies,
the country’s value judgments preventing
shopping from foreign manufacturers and
the government’s support of this system””
contribute to the existence of cultural bar-
riers. Political events and processes in the
host state, civil war, political developments
and relations between the investor’s state
of citizenship or nationality and the host
state, the threat of expropriation by the host
state against the foreign investor constitute
political risks. When political risks are divid-
ed into macro and micro political risks, it is
observed that macro political risks are rele-
vant for all investors in the host state. Polit-
ical boycotts by the state, the tendency to
expropriation private investment, changes
in the tax code, price controls are exam-
ples of macro political risks. Micro-political
risks are risks that apply to specific sectors,
projects and investors. Tax, licensing, reg-
istration regulations on certain business
activities, decisions to expropriate foreign
investments in certain sectors, and import
or export regulations only for certain goods
are considered micro-political risks.
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tinmi daha ¢ok portfoy yatirmi olarak hisse
senedi veya tahvil ihrac edilmesi seklinde
tanimlanmaktadir®. Daha somut, fiziki varli-
g1 olan, ortaya kalici eserlerin ¢iktigi, uzun
doénem suren bir yatinm tart olan dogrudan
yabanci yatirima, bu 6zellikleri nedeniyle
riskler ve sartlar detayli degerlendirilerek gi-
risilmelidir®. Kurdugu gunes paneli sistemini,
yaptigi hidroelektrik santralini yerinden s6-
kup kendi ulkesine géturme sansi olmayan
dogrudan yatirim yapan yabanci yatinmci,
yatirrmin kaliciigr nedeniyle ¢ok buayuk bir
risk yuklenmektedir. Bu da yatinmciyi iki kez
dusunmeye sevk etmektedir.

I1l. YATIRIMCILARIN
KARSILASTIGI RISKLER
VE KORUMA MEKANIz-
MALARI

A. Genel Olarak

Bir bagka ulkenin mevzuati, sartlar ve im-
kanlari uyarinca yatinm yapmak birgcok eko-
nomik, politik ve sosyo-politik riskleri ba-
rindirmaktadir. Ev sahibi devletteki pazarin
buyuklugu, iscilik maliyetleri, vergi yukam-
lulukleri, fiyat kontrolleri, sermaye transferin-
deki kisitlamalar, yabanci isci calistirmadaki
sinirlamalar ekonomik riskleri olustururken
bolge halki yabanci sirketleri boykot etme-
si, “Ulkedeki deger yargilari yabanci Ureti-
cilerden alisveris yapmayi engellemesi ve
hakumetin de bu sistemi desteklemesi kul-
tarel engellerin”” varligina isarettir. Ev sahibi
devletteki politik olay ve suregler, i¢ savas,
yatirrmcinin vatandasi veya tabiiyetinde ol-
dugu devlet ile ev sahibi devlet arasindaki
politik gelismeler ve iligkiler, ev sahibi dev-
letin yabanci yatinmciya yonelik kamulastir-
ma tehdidi ise politik riskleri olusturur. Politik
riskler makro ve mikro politik riskler olarak
ayrildiginda makro politik risklerin ev sahibi
devletteki tum yatinmcilar i¢in s6z konusu
oldugunu goruruz. Devletin siyasal boykot-
lar, 6zelyatinmlari kamulastirma egilimi, ver-
gi kanununda degisiklikler, fiyat kontrolleri
makro politik risklere érnektir. Mikro politik
riskler ise belirli sektorler, projeler ve yati-
rimcilar bazinda gecerli olan risklerdir. Belirli
isletme faaliyetleri hakkinda getirilen vergi,
lisans, ruhsat duzenlemeleri, belirli sektorde-
ki yabanci yatirimlari kamulastirmaya yéne-
lik kararlar, sadece belirli mallar bakimindan
getirilen ithalat veya ihracat duzenlemeleri
mikro politik risk olarak degerlendirilir.
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EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

B. Mechanisms for the Protec-
tion of Investments

When choosing a country toinvest in, foreign
investors weigh and evaluate macro-micro
political, economic and cultural risks. Since
the host state cannot realize the investments
that it wants to realize in its own country
through local investors or the state due to
reasons such as capital, infrastructure, etc,, it
enacts various regulations in order to attract
foreign investors to its country. States seek-
ing to attract foreign investors by offering
incentives, tax reductions, privileged terms
and conditions to foreign investors in certain
sectors or for certain activities make econom-
ic promises and, more importantly, take steps
to provide legal protection. By amending na-
tional legislation in favor of foreign investors,
by signing bilateral investment treaties with
many states, and by becoming a party to the
Energy Charter Treaty, a multilateral invest-
ment treaty that will be discussed in more
detail later, it creates a sense of confidence
in foreign investors that their investment will
be protected and treated in accordance with
international standards.

Expropriation is one of the biggest issues
that investors will face, and since it is the top-
ic of this article, we will discuss how expro-
priation is dealt with in international energy
investment agreements, how investors are
safeguarded from the risk of expropriation,
and the guidelines and principles of expro-
priation in situations where it is necessary
and appropriate.

IV. EXPROPRIATION

A. The Concept of Expropria-
tion

Expropriation, which is regulated in Article 46
of the Constitution as “The State and public
legal entities are authorized to expropriate all
or part of the immovable properties in private
ownership and to establish administrative
easements on them, according to the princi-
ples and procedures set forth by law, provid-
ed that they pay their real value in advance, in
cases where the public interest so requires”,

B. Yatirimin Korunmasina ilis-
kin Mekanizmalar

Yabanci yatirimci, yatinm yapacagi ulkeyi
secerken makro-mikro politik riskleri, ekono-
mik ve kualtarel riskleri degerlendirip tartarak
karar alir. Ev sahibi devlet de kendi ulkesinde
gerceklestirmek istedigi yatinmlar sermaye,
altyapi vb. sebeplerle yerel yatinmci veya
yatinmcilar tlkesine cekmek adina gesitli dU-
zenlemeler yapar. Yabanci yatinmcilara be-
lirli sektorler acisindan veya belirli faaliyetler
bakimindan tesvikler sunarak, vergi indirimi
yaparak, imtiyazli sartlar saglayarak yabanci
yatinmci gekmek isteyen devletler ekonomik
vaatlerden daha da 6nemlisi hukuki himaye
saglamaya yonelik adimlar atmaktadir. Milli
mevzuatta yabanci yatinm lehine duzenle-
meler yaparak, bircok devletle iki tarafli ya-
tinm anlasmasi (bilateral agreement) imzala-
yarak, ileride daha detayli deginilecek olan
ve ¢ok tarafli yatinm anlagmasi niteligini haiz
Enerji Sarti Anlagmasi’na taraf olarak yabanci
yatinmciya yatinminin korunacagina ve ulus-
lararasi standartlar uyarinca muamele gore-
cegine dair gaven hissini yaratir.

Yatirimcinin karsilasacagi en buyuk sorun-
lardan biri olan kamulastirma bu makalenin
konusu oldugundan kamulastirma mesele-
sinin uluslararasi enerji yatinm sozlesmele-
rinde nasil duzenlendigi, kamulastirma teh-
likesine karsi yatinmcinin nasil korundugu,
kamulastirmanin zorunlu ve mesru oldugu
hallerde bunun yapilma usul ve esaslari in-
celenecektir.

IV. KAMULASTIRMA
A. Kamulastirma Kavrami

Anayasa’nin 46. maddesinde “Devlet ve
kamu tuzel kisileri, kamu yararinin gerek-
tirdigi hallerde, gercek karsiliklarini pesin
odemek sartiyla, 6zel mulkiyette bulunan
taginmaz mallarin tamamini veya bir kismini,
kanunla gosterilen esas ve usullere gore, ka-
mulastirmaya ve bunlar Gzerinde idari irtifak-
lar kurmaya yetkilidir” seklinde duzenlenen
kamulastirma “devlet veya kamu ttzel kigi-
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is “to be used in the execution of public ser-
vices that the State or public legal entities are
obliged to fulfill, it is a mixed procedure con-
sisting of administrative and judicial stages in
which, for the purpose of public interest, the
immovable property owned by a private law
person is transferred to the administration
with the registration decision of the court if
the real value to be determined by the civil
court of first instance upon the application of
the administration is paid by the administra-
tion due to the failure to agree on the price
during the purchase process with the own-
er”®. An immovable subject to private own-
ership can only be expropriated if “public
interest” so requires and the owner of the im-
movable is paid its real value. Expropriation
transactions that do not meet the aforemen-
tioned elements may be subject to action for
annulment under administrative jurisdiction.
However, since the concept of public interest
here is abstract, a precise definition cannot
be given. In the doctrine, it is stated that the
public interest in the narrow sense indicates
the measure in limiting the right to property
and interfering with its essence®, while in the
broad sense, it means the common good,
general benefit, social welfare above indi-
vidual interest. In the context of internation-
al investment law, expropriation is defined
as “the seizure or modification of property
rights by public power”°. In other words, ex-
propriation, which is accepted as a legal in-
stitution in Turkish law, is also accepted as a
legitimate and legal method in international
investment law, provided that the conditions
are complied with.

B. Direct Expropriation and
Indirect Expropriation

It would be appropriate to explain the differ-
ence between the concept of expropriation
in Turkish law and the concept of indirect ex-
propriation in international investment law as
“In Turkish law, expropriation is a lawful trans-
action carried out through administrative and
judicial proceedings based on the Constitu-
tion and the Expropriation Law. On the other
hand, indirect expropriation is generally un-
lawful as the condition of payment of com-
pensation, which is one of the conditions for
expropriation to be lawful, is not fulfilled”"".
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lerinin yerine getirmekle ytukamlu olduklar
kamu hizmetlerinin yuratilmesinde kullanil-
mak Uzere, kamu yarari amaciyla, 6zel hukuk
kisisinin mulkiyetinde bulunan tasinmazin,
malik ile satin alma surecinde bedel konu-
sunda anlasilamamasi nedeniyle, idarenin
basvurusu dzerine asliye hukuk mahkemesi
tarafindan tespit edilecek gercek karsiliginin
idarece 6denmesi halinde mdulkiyetinin mah-
kemenin tescil karari ile idareye gecmesine
iliskin idari ve adli asamadan olugsan karma bir
islemdir”®. Ozel mulkiyete tabi bir tasinmaz,
ancak “kamu yarar”nin gerektirmesi ve ta-
sinmaz sahibine gercek bedelinin 6denmesi
kosuluyla kamulastirilabilir. S6z konusu un-
surlan tagimayan kamulastirma islemleri ida-
ri yargiya tabi iptal davasina konu yapilabilir.
Fakat buradaki kamu yararn kavrami soyut
oldugundan kesin bir tanimi yapilamamak-
tadir. Doktrinde dar anlamda kamu yararinin,
mulkiyet hakkinin sinirlanmasinda ve ézine
mudahale yapilmasindaki 6lctiyd® gosterdigi
ifade edilirken genis anlamda bireysel ¢ika-
rin Usttinde ortak iyilik, genel yarar, toplum-
sal refah anlamina geldigi belirtilmektedir.
Uluslararasi yatinm hukuku baglaminda ise
kamulastirma “mulkiyet hakkina kamusal glc
tarafindan el konulmasi ya da bu hakta degi-
siklikleryapilmasi olarak” tanimlanmaktadir.
Yani Turk hukukunda hukuki bir kurum ola-
rak kabul edilen kamulastirma, milletlerarasi
yatinm hukukunda da sartlara uyulmak kay-
diyla mesru ve hukuki bir ydontem olarak ka-
bul edilmektedir.

B. Dogrudan-Dolayli Kamu-
lastirma

Turk hukukundaki kamulastirma kavrami
ile milletlerarasi yatirm hukukundaki dolay-
il kamulastirma kavramlar arasindaki farki:
“Turk hukukunda kamulastirma, Anayasa ve
Kamulastirma Kanunu’na dayanilarak idari
ve adli islemler vasitasiyla gerceklestirilen
hukuka uygun nitelikteki bir islemdir. Dolayli
kamulastirma ise, genellikle kamulastirma-
nin hukuka uygunluk sartlarindan tazminat
odenmesi kosulu gerceklestirilmediginden
hukuka aykin niteliktedir.””"" seklinde acikla-
mak yerinde olacaktir.
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EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

Unlike expropriation, indirect expropriation
may lack a legal basis. Indirect expropriation
may be realized through the regulatory acts
of the administration'? or as a result of the
inaction of the administration''4. Indirect
expropriation can manifest in many different
forms. Examples include the revocation of
previously issued business or construction
licenses, non-issuance or non-renewal of li-
censes or free zone permits, disproportionate
tax increases, criminal prosecution, arrest or
deportation of the investor or key players in
the investment, government interference in
the management of the investment through
the appointment of a person, and export
bans’s.

One of the most important differences be-
tween these two concepts is that while ex-
propriation in Turkish law is the process of
transferring plots', land and other immov-
able property to the ownership of the state,
in international indirect expropriation, the
subject is not limited to the immovable prop-
erty, but the investor’s business, movable
property, rights arising from intellectual and
industrial property law.

The last difference between both expropria-
tions is that in expropriation, the ownership
of the immovable property is transferred to
the state, whereas in indirect expropriation,
the ownership remains with the investor, but
the exercise of the rights arising from the
ownership is significantly limited or com-
pletely eliminated'.

In terms of the similarity between the two
concepts, we can mention that both types of
expropriation are carried out by public legal
entities?0?",

C. Indirect Expropriation and
Interventions that cannot be
considered as Expropriation

“Regarding the state’s expropriation of for-
eign investments, the issue of which type
of expropriation is considered lawful and
which type of expropriation is considered
unlawful is controversial”?2. Therefore, in
each concrete case, the issue of which acts
of the state will be taken within the scope
of expropriation and which will not should
be examined individually in the light of the
principles mentioned in the Energy Charter
Treaty, especially on the basis of Articles 10
and 13. In addition, as mentioned before, the

Kamulastirmadan farkli olarak, dolayli kamu-
lastirma kanuni dayanaktan yoksun olabilir.
Dolayli kamulastirma idarenin duzenleyici
islemleri? ile olabilecegi gibi idarenin ey-
lemsizligi sonucunda’® da gergeklesebilir'.
Dolayli kamulastirma pek ¢ok farkli sekiller-
de tezahur edebilir. Bunlara, daha énceden
verilen igsletme veya ingaat ruhsatinin iptal
edilmesi, lisans veya serbest bolge izinlerinin
verilmemesi ya da yenilenmemesi, orantisiz
vergi artiglari, yatirrmeinin veya yatirim igin
kilit rolde olan kisilerin ceza kovusturmasina
tabi tutulmasi, tutuklanmasi veya sinir disi
edilmesi, yatirrmin yénetimine hukumet ta-
rafindan kisi tayin etmek suretiyle mudaha-
lede bulunulmasi ve ihracat yasagi kararlarini
ornek olarak sayabiliriz™.

Bu iki kavram arasindaki en onemli farklardan
biri de Turk hukukundaki kamulastirma arsa,
arazi ve diger tasinmazlarin devletin mulki-
yetine gecirilmesi islemi iken'®, milletlerara-
sI dolayli kamulastirmada ¢ogunlukla konu
tasinmaz ile sinirli kalmayip yatirnmcinin is-
letmesine, taginir mallarina, fikri ve sinai mul-
kiyet hukukundan dogan haklarina yonelik
olmaktadir™.

Her iki kamulastirmaya yonelik farklardan
sonuncusu ise, kamulastirmada ilgili tasin-
mazin mulkiyeti devlete ge¢mekte iken do-
layli kamulastirmada mulkiyet yatinmcida
kalmakta fakat mulkiyetten dogan haklarinin
kullanilmasi 6nemli élctde sinirlanmakta ve-
yahut tamamen ortadan kalkmaktadir'8®,

iki kavram arasindaki benzerlik acgisindan
ise her iki kamulastirma turanun de kamu
tuzel kisileri tarafindan yapilmasini zikrede-
biliriz2021,

C. Dolayli Kamulastirma ile
Kamulastirma Sayilamayacak
Miidahaleler

“Devletin yabancilarin yatinmlarina el at-
masina iliskin olarak, hangi tur el atmanin
hukuka uygun, hangi tar el atmanin hukuka
aykin kabul edilecegdi hususu tartismalidir?2,
Dolayisiyla devletin hangi tasarrufunun ka-
mulastirma kapsaminda alinacagi hangisi-
nin alinmayacagi hususu her somut olayda
Enerji Sarti Anlasmasi’'nda zikredilen ilkeler
1Isiginda ozellikle 10 ve 13. madde bazinda
tek tek incelenmelidir. Ayrica daha énce de
zikredildigi Uzere kamulastirmanin konusu
“gayrimenkuller olabildigi gibi, menkuller,
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subject of expropriation can be “real estate,
movables, licenses, permits and contractual
rights”?.

Although the general principles of the Ener-
gy Charter Treaty must be complied with in
order for a lawful expropriation to take place,
whether the necessary conditions are met
will be determined by the arbitral tribunal’s
examination of the concrete dispute?.

In determining whether expropriation has
occurred in the concrete dispute, the arbitral
tribunal applies the substantial deprivation
test and decides accordingly?. In PSEG v.
Turkey?$, the arbitral tribunal emphasized
that in order for expropriation to be consid-
ered expropriation, the investor must be sub-
stantially deprived of the rights related to its
investment and lists these rights as “depriva-
tion of control of the investment, of the day-
to-day management and administration of
the company, of the right to the distribution
of income and profits, of the selection of the
company’s managers and personnel, of the
company’s property or of the control of all or
part of such property”?72,

In another energy investment dispute, CMS
Gas Transmission Company v. Argentina,
the investor company applied to ICSID on
the grounds of violation of the fair and eq-
uitable standard of treatment, non-arbitrary
and non-discriminatory treatment and pro-
hibition of expropriation without compensa-
tion?°,

YABANCI ENERJI YATIRIMLARINDA KAMULASTIRMA

lisans, ruhsat ve sézlesmeden dogan haklar
da olabilmektedir’?.

Hukuka uygun bir el atmanin gerceklese-
bilmesi icin Enerji Sartl Anlasmasi'nin genel
ilkelerine uyulmasi zorunlu olsa da, gerekli
sartlarin karsilanip karsilanmadigi, hakem
heyetinin somut uyusmazliga yonelik ince-
lemeleri sonucunda tespit edilebilecektir?.

Hakem heyeti somut uyusmazlikta devletles-
tirmenin gerceklesip gerceklesmedigini be-
lirlerken 6Gnemli 6lgctide mahrum kalma (subs-
tantial deprevation) testini uygulamakta ve
bunun sonucuna gore karar vermektedir?,
PSEG v. Turkey?® kararinda da hakem heyeti,
el atmadan s6z edilebilmesi i¢in yatinmcinin
yatinmina iliskin haklardan 6nemli 6l¢ude
mahrum kalmasi gerektigini vurgulamis ve
bu haklan “yatirmin kontrolunden, sirketin
gundelik sevk ve idaresinden, gelirin ve karin
dagitimina iliskin haklardan, sirket yéneticive
personelinin secimi, sirketin mallarindan veya
bu mallanin tamaminin veya bir bélumdanun
kontroltiinden mahrum birakilmasi?” seklin-
de siralamistir?e,

Diger bir enerji yatirmi uyusmazligi olan
CMS Gas Transmission Company v. Argenti-
na davasinda ise yatinmci sirket adil ve hak-
kaniyete uygun muamele standardi, keyfi
ve ayrimcl davranmama ve tazminatsiz el
atmanin yasaklanmasi hukumlerine aykirilik
gerekgesi ile ICSID’e bagvurmustur?®.
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EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

In the case at hand, the investor company
became a 30% shareholder in TGN, a natu-
ral gas transmission company established in
Argentina, as a result of privatization. Accord-
ing to the agreement, TGN will calculate the
tariffs by converting US dollars to Argentine
Pesos at the current exchange rate and will
reflect the inflation difference in the tariffs to
avoid any loss of profit. Although the neces-
sary authorization for this price policy was
obtained from the Argentine Energy Market
for 35 years, the authorization was later re-
voked as a result of the devaluation in the
country. Despite the investor's 75% loss of
profit, the tribunal ruled that there was no
substantial deprivation and consequently no
expropriation, on the grounds that “the inves-
tor retained control of its investment, the state
did not manage the day-to-day routine opera-
tions of the company, and the company con-
tinued to own and control its investment”3°37,

Whether interventions by the host state in
foreign energy investments constitute expro-
priation has come up in various disputes®.
In particular, there has been a significant in-
crease in disputes regarding renewable ener-
gy investments in the last decade?®34,

In these cases, the dispute is generally cen-
tered on whether the investor’s profits are
significantly lower than expected as a result
of the subsequent breach of prior commit-
ments, particularly with respect to pricing,
constitutes indirect expropriation.

In this context, we are of the opinion that it
would be useful to briefly examine the first
arbitration case based on the Energy Char-
ter Treaty, Nykomb Synergetics Technology
Holding AB (Nykomb) v. Latvia35%,

In 1997, Latvia announced that tariffs would
be doubled in order to attract foreign inves-
tors in the electricity sector and made the
necessary legislative amendments. In this
context, Nykomb, which considered that
investing in the host country would be a
good opportunity, made the necessary in-
vestments, but the payment was not made
as promised. Instead of double tariff, 75%
more than the tariff in force was paid for the
electricity produced?.

Somut olayda yatinmci sirket Arjantin’de ku-
rulmus olan TGN isimli dogal gaz iletim faali-
yetleri yuraten sirkete %30 oraninda 6zelles-
tirme neticesinde ortak olmustur. Anlasmaya
gore TGN ucretlendirmeyi guncel doviz kuru
Uzerinden ABD dolarinin Arjantin Pesosuna
cevirerek hesaplayacaktir ve kar kaybi olma-
masi i¢in de enflasyon farkini tarifelere yansi-
tacaktir. Bu fiyat politikasi icin Arjantin Enerji
Piyasasi’'ndan 35 yilligina gerekli izinlerin
alinmis olmasina ragmen, ulkede gercek-
lesen devaluasyon neticesinde verilen izin
sonradan iptal edilmistir. Yatinmcinin %75
oraninda kar kaybina ugramasina ragmen
hakem heyeti, “yatirmcinin yatinminin kont-
rolund elinde tuttugu, devletin sirkete iliskin
gunluk mutad operasyonlari ydonetmedigi
bunun yani sira girketin yatiriminin mualkiyet
ve kontroltind elinde tutmaya devam ettigi”*°
gerekgesi ile 6Gnemli 6lcude mahrum kalma
halinin s6z konusu olmadigina ve sonug ola-
rak kamulastirmanin s6z konusu olmadigina
hukmetmistir®'.

Ev sahibi devlet tarafindan yabanci eneriji
yatirmlarina yonelik yapilan mtudahalelerin
kamulastirma teskil edip etmeyecegi cesitli
uyusmazliklarda gundeme gelmistirs2. Ozel-
likle yenilenebilir enerji yatinmlarina yonelik
uyusmazliklarda son on yiligerisinde 6nemli
bir artis goze carpmaktadir®3®,

S6z konusu bu davalarda uyusmazligin genel
olarak toplandigi nokta 6zellikle fiyatlandir-
ma konusunda énceden verilen taahhutlerin
sonradan bozulmasi neticesinde yatirmcinin
karinin 6nemli 6lcude beklenenden dusuk
olmasinin, dolayli kamulastirmaya girip gir-
meyecedi hususudur.

Bu kapsamda Enerji Sarti Anlagmasi'na da-
yanilarak acilan ilk tahkim davasi olan olan
Nykomb Synergetics Technology Holding
AB (Nykomb) v. Letonya® davasini kisaca
incelemenin faydali olacagi kanaatindeyiz®®.

Letonya 1997 yilinda elektrik sektérune ya-
banci yatinmci gekmek amaciyla tarifelerin
cift kat olarak tcretlendirileceg@ini duyurmus
ve buna yonelik gerekli mevzuat degisiklik-
lerini yapmistir. Bu kapsamda ev sahibi ul-
keye yatirrm yapmanin iyi bir firsat olacagini
degerlendiren Nykomb gerekli yatirnmlari
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Nykomb then applied to the Stockholm
Chamber of Commerce arbitration claiming
aviolation of Article 13 of the ECT. In this con-
text, the arbitral tribunal did not interpret the
change of the doubile tariff by the host state
asindirect expropriation in violation of Article
13, but ruled that there was a violation of the
protection of the investor’s justified expecta-
tions under Article 10 of the ECT?,

In the reasoning of the award, the arbi-
tral tribunal stated that the host state only
amended the generation license and did
not confiscate the assets of the investor's
investment or intervene in the management
of the investor’s investment, and therefore,
although the protection of the investor’s jus-
tified expectations was violated, it concluded
that there was no expropriation under Article
13 of the ECT?.

In conclusion, as mentioned in the above-men-
tioned arbitral awards, “It is possible to say that
the threshold for the host State’s acts and ac-
tions to constitute an expropriation is general-
ly perceived to be higher by arbitral tribunals.
Therefore, it is possible that host States’ acts
and actions that cannot be considered as ex-
propriation may be characterized as contrary to
the principle of fairand equitable treatment**°.

V. EXAMPLES OF INDI-
RECT EXPROPRIATION
ININTERNATIONAL BI-
LATERAL INVESTMENT
TREATIES

Since many actions and transactions are in-
cluded in the concept of indirect expropria-
tion, bilateral investment treaties do not enu-
merate examples in an exhaustive manner.
By drawing a general framework, the scope
of transactions that may harm the investment
is tried to be expressed.

YABANCI ENERJI YATIRIMLARINDA KAMULASTIRMA

yapmis fakat 6deme taahhut edildigi sekilde
yapilmamistir. Uretilen elektrige cift kat ta-
rife yerine yururlukteki tarifenin %75 fazlasi
6denmistir®’.

Bunun uzerine Nykomb, ESA'nin 13. mad-
desinin ihlali iddiasiyla Stokholm Ticaret
Odasli tahkimine bagvurmustur. Bu kapsam-
da hakem heyeti ev sahibi devlet tarafindan
cift kat tarifenin degistirtilmesini 13. Madde
ihlali niteliginde dolayli kamulastirma olarak
yorumlamamis fakat ESA'nin 10. Maddesi
kapsaminda yatinmcinin hakli beklentileri-
nin korunmasina yonelik bir ihlal olduguna
hukmetmistire,

Hakem heyeti kararin gerekcesinde ise ev sa-
hibi devletin yalnizca uretim lisansinda degi-
siklik yaptigini, yatinrmcinin yatirrmina yonelik
mal varligi degerlerine el koymadigini veya-
hut yénetimine bir mudahalede bulunmadi-
gini belirtmis, bu nedenle yatinmcinin hakl
beklentisinin korunmasi ihlal edilmisse de
ESA m. 13 kapsaminda bir kamulastirmadan
s6z edilemeyecegi kanaatine ulagmistir®®,

Sonug olarak yukarida bahsettigimiz hakem
kararlarinda da bahsedildigi Uzere “ev sa-
hibi devletin islem ve eylemlerinin el atma/
kamulastirma niteligini teskil edebilmesi icin
ongorulen esigin genellikle hakem heyet-
lerince daha yuksek algilandigini séylemek
mumkunddr. Bu nedenle, ev sahibi devletle-
rin el atma mertebesinde kabul edilemeyecek
islem ve eylemlerinin, adil ve esit muamele
ilkesine aykir olarak nitelendirilmesi mum-
kandar,

V. ULUSLARARASI iKiLi
YATIRIM SOZLESMELE-
RINDE DOLAYLI KAMU-
LASTIRMA ORNEKLERI

Dolayli kamulastirma kavramina birgok ey-
lem ve igslem dahil oldugundan ikili yatirnm
anlasmalarinda tahdidi olarak érnekler sayil-
mamistir. Genel bir cerceve gizmek suretiyle
yatirima zarar verecek islemlerin kapsami ifa-
de edilmeye caligiimistir.
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ABR/14/12), Renergy S.a.r.l. V. Spain
(ICSID Case No. ABR/14/18) bu dava-
lardan bazilaridir.

34 Kaya Caner, s. 197.

35 Nykomb Synergetics Technology
Holding AB (isveg) v. Letonya, Karar,
Stokholm Ticaret Odasi Tahkim Ensti-
tasy, 16.12.20083, s. 33.

36 Kaya Caner,s. 198.
37 Kaya Caner, s. 198-199.
38 Kaya Caner, s. 199.
39 Kaya Caner, s. 199.

40 Kaya Caner, s. 200.
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41 Agreement on Reciprocal Promo-
tion and Protection of Investments be-
tween the Republic of Turkey and the
Republic of Kazakhstan published in
the Official Gazette dated 11.02.1995
and numbered 22199.

42 Agreement on Reciprocal Pro-
motion and Protection of Investments
between the Government of the Re-
public of Turkey and the Government
of Republic of Korea published in the
Official Gazette dated 02.05.1994 and
numbered 21922.

EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

A. Expropriationin the Agree-
ment between the Republic
of Turkey and the Swiss Con-
federation on the Reciprocal
Promotion and Protection of
Investments

Article 5 of the bilateral investment treaty
between Turkey and Switzerland stipulates
that “The Contracting Parties shall not indi-
rectly or directly expropriate or nationalize, or
subject to similar measures, the investments
of investors of the other Contracting Party,
except where such investments are made for
purposes of public interest and in a non-dis-
criminatory manner and where adequate and
effective compensation is paid in a timely
manner and in accordance with the law. The
amount of compensation shall be paid to
the investor without delay and shall be freely
transferable”. The phrase “shall not indirectly
and directly expropriate or nationalize or sub-
ject to similar measures” in the said provision
shows that nationalization is also within the
scope of indirect expropriation, and that
measures that are similar to expropriation or
have similar effects to expropriation will also
be considered as indirect expropriation. In
other words, a sudden increase in taxes, the
subsequent introduction of environmental
regulations that did not exist when the in-
vestor initiated the investment and that will
cause a great cost for the energy investment;
actions such as cutting off the water, electric-
ity, road of the energy investment facility has
similar consequences to expropriation and
therefore constitute indirect expropriation.
Therefore, such actions by the state would
constitute a breach of the bilateral invest-
ment treaty.

B. Expropriation under the
Turkey-Kazakhstan Agree-
ment on Reciprocal Promo-
tion and Protection of Invest-
ments

Article 3 of this bilateral investment treaty*'
stipulates that “Neither Party shall subject
the investments of investors of the other Party
within its territory to nationalization, expropri-
ation or similar practices which have the effect

A. Turkiye Cumhuriyetiile
isvicre Konfederasyonu Ara-
sinda Yatirimlarin Karsilikli
Tesviki ve Korunmasi Anlas-
masi’'nda Kamulastirma

Turkiye ile isvigre arasinda yapilan ikili yatinm
anlasmasinin 5. maddesinde “Akit Taraflar
diger Akit Taraf yatirimcilarinin yatinmlarini
kamu yarari amaci ile yapilacaklar ve ayrim
gozetmeyecek sekilde ve yeterli ve etkin taz-
minatin zamaninda 6dendigi ve kanuna uy-
gun hareket edildigi haller disinda dolayli ve
dogrudan dogruya kamulastirmayacak veya
devletlestirmeyecek veya benzer 6nlemlere
tabi tutmayacaktir. Tazminat tutari yatirim-
clya gecikmeksizin 6denecek ve serbestce
transfer edilebilecektir” seklinde bir hukium
ongorulmustr. S6z konusu hukumdeki “do-
layli ve dogrudan dogruya kamulastirmaya-
cak veya devletlestirmeyecek veya benzer
onlemlere tabi tutmayacaktir” ibaresi dev-
letlestirmenin de dolayli kamulastirma kap-
saminda oldugunu, kamulastirmaya benzer
islemlerin yapildigi veya kamulastirmaya
benzer etkilere sahip olan énlemlerin de do-
layli kamulastirma olarak kabul edilecegini
gostermektedir. Yani vergilerdeki ani artis,
yatirrmcl yatinmi baslattiginda var olmayan
cevre duzenlemelerinin sonradan getirilmesi
ve bunun enerji yatinmi agisindan buyuk ma-
liyete sebebiyet verecek olmasi; enerji yatinm
tesisinin suyunu, elektrigini, yolunu kesmek
gibi eylemler kamulastirmaya benzer sonuc-
lar dogurdugundan dolayli kamulastirma
ihtiva eder. Dolayisiyla taraf devletin bu tur
islemleri ikili yatinm anlagsmasinin ihlaline
vucut verecektir.

B. Tiirkiye-Kazakistan Ara-
sinda Yatirnmlarin Karsilikli
Tesviki ve Korunmasi Anlas-
masi’nda Kamulastirma

Bu iki tarafli yatinm anlagsmasinin*' 3. mad-
desinde ise “Kamu yarari amaciyla, ayrimci
olmayan, zamaninda, yeterli ve etkin taz-
minat 6deyerek ve kanuni yollarla ve isbu
Anlagsmanin 2. maddesinde belirtilen genel
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of nationalization, expropriation or similar
effects, except in the public interest, non-dis-
criminatory, timely, adequate and effective
compensation and by lawful means and in ac-
cordance with the general principles set forth
in Article 2 of this Treaty”. In the event of dis-
criminatory treatment between a domestic in-
vestor and a Kazakhstani investor or between
aforeigninvestor and a Kazakhstani investor,
the Kazakhstani investor has the option to file
a lawsuit in Turkish domestic courts, as well
as to refer to the international responsibility of
the Republic of Turkey based on this bilateral
investment treaty, and to international arbitra-
tion as provided for in the said agreement.

C. Expropriation in the Agree-
ment between the Govern-
ment of the Republic of Tur-
key and the Government of
the Republic of Korea on the
Reciprocal Promotion and
Protection of Investments

Article 6, paragraph 1 of the investment
agreement concluded between the Re-
public of Korea and the Republic of Turkey*?
stipulates that “Investments of citizens and
companies of both Contracting Parties shall

YABANCI ENERJI YATIRIMLARINDA KAMULASTIRMA

ilkelere uygun olarak yapilan igslemler disin-
da Taraflardan higbiri, kendi tlkesi sinirlari
icerisindeki diger Taraf yatirnmcilarinin ya-
tinmlarnni, devletlestirme, kamulastirma ve
benzeri etkileri yaratan uygulamalara tabi tut-
mayacaktir.” seklinde bir hukum éngorulerek
kamulastirma sartlarindan birinin ayrimcilik
yapmama oldugu belirtilmigtir. Yerli yatinm-
ci ile Kazakistanli yatinmci arasinda veya bir
bagka yabanci yatirimci ile Kazakistanli yati-
rnmci arasinda ayrimcilik teskil eden bir mu-
amele s6z konusu ise Kazakistanli yatirimci
Turk yerel mahkemelerinde dava agma sece-
neginin yani sira isbu ikili yatinm anlagmasi-
na dayanarak Turkiye Cumhuriyeti'nin ulus-
lararasi sorumluluguna da atif yapabilecek,
s0z konusu s6zlesmede 6ngoruldugu Gzere
uluslararasi tahkime gidebilecektir.

C. Turkiye Cumhuriyeti Hi-
kiimeti ile Kore Cumhuriyeti
Hikimeti Arasinda Yatirimla-
rin Karsilikli Tesviki ve Ko-
runmasina iliskin Anlagsma’da
Kamulastirma

Kore Cumbhuriyet ile Turkiye Cumhuriyeti
arasinda akdedilen yatirm anlagsmasinin®? 6.
maddesinin 1. fikrasinda “Her iki Akit Tarafin
vatandas ve sirketlerinin yatirnmlari, kamu yara-
riamaci ile yapilacak ve ayirm gbézetmeyecek
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41 11.02.1995 tarih ve 22199 sayili
Resmi Gazete'de yayimlanan Turkiye
Cumbhuriyetiile Kazakistan Cumhuriye-
ti Arasinda Yatinmlarin Karsilikli Tesviki
ve Korunmasi Anlasmasi.

42 02.05.1994 tarih ve 21922 sayili
Resmi Gazete'de yayimlanan Turkiye
Cumhuriyeti Hukumeti ile Kore Cum-
huriyeti Hukimeti Arasinda Yatinmla-
rin Karsilikli Tesviki ve Korunmasina
iligkin Anlagma.
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43 Ali Osman Karaoglu, Yabanci
Yatinmlarin Korunmasinda Uluslararasi
Hukukun Roly, Istanbul 2019, p. 21.

44 Agreement on Reciprocal Pro-
motion and Protection of Investments
between the Republic of Turkey and
Japan published in the Official Ga-
zette dated 16.01.1993 and numbered
21467.

45 Agreement on Reciprocal Promo-
tion and Protection of Investments be-
tween the Government of the Republic
of Turkey and the Belgium-Luxemburg
Economic Union published in the Of-
ficial Gazette dated 08.10.1989 and
numbered 20306.

EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

be made for the purpose of public interest
and shall not be expropriated or subjected to
measures similar to expropriation and nation-
alization, except in cases where itis necessary
for the internal needs of the Host Country in
anon-discriminatory manner and at the same
time adequate and effective compensation is
paid in a timely manner and in accordance
with the law”. This provision, which stipulates
public interest for expropriation, is similar to
the expropriation provisions in Turkish legis-
lation in this respect. Foreign investors may
claim accountability from the host state un-
der the terms of the international agreement
in opposition to the expropriation process of
the state that is unable to prove the public in-
terest. The agreement also stipulates that the
compensation to be awarded for wrongful
expropriation must be adequate and effec-
tive. In terms of compensation, the provision
of effective compensation means that the
host state will not be able to pay the com-
pensation many years later in a worthless
currency. The adoption of the Hull Formu-
la*, which is now accepted as international
law, is demonstrated by the requirement of
adequate compensation rather than accept-
able compensation. This opens the door for
the foreign investor to recover all damages
suffered.

D. Expropriation in the Agree-
ment between the Republic
of Turkey and Japan on the
Reciprocal Promotion and
Protection of Investments

Article 5, paragraph 3 of Turkey’s energy
investment agreement with Japan** states
that “The compensation referred to in the
provisions of paragraph 2 of this Article shall
correspond to the normal market value of
the investment and its proceeds on the date
of the commencement or announcement
of the expropriation, nationalization or mea-
sures having an equivalent effect, whichever
is earlier, but shall not take into account any
reduction in market value due to expectations
of the eventual confiscation. Such compen-
sation shall be paid without delay and shall
include appropriate interest for the period up
to the time of payment. Such compensation
shall be convertible into cash and shall be
freely transferable and shall be paid in such a
manner as to prevent citizens and companies
from being in a less favorable position than
they would have been had the compensation
been paid at the time of the expropriation, na-
tionalization or measures having a similar ef-

sekilde Ev Sahibi Ulke'nin i¢ intiyaglari igin ge-
rekli olan ve ayni zamanda yeterli ve etkin taz-
minati zamaninda 6denen ve kanuna uygun
hareket edilen haller disinda kamulastiriima-
yacak veya kamulastirma ve devletlestirilme-
ye benzer 6nlemlere tabi tutulmayacaklardir.”
hukma 6ngoérulmustar. Kamulastirma igin
kamu yararini 6ngoéren bu duzenleme, Turk
mevzuatindaki kamulastirma hakumlerine
bu acidan benzerlik géstermektedir. Kamu
yararini ispat edemeyen devletin kamulastir-
ma islemine karsi yabanci yatinmci uluslara-
rasi sozlesmeye dayanarak ev sahibi devletin
sorumluluguna gidebilecektir. Ayrica haksiz
kamulastirma icin hukmedilecek tazmina-
tin yeterli ve etkin olmasi da anlasmada sart
kosulmustur. Tazminatlar agisindan ise etkin
tazminatin 6ngoérulmesi, ev sahibi devletin
tazminati uzun yillar sonra, degersiz bir para
birimiyle 6deyemeyecedi anlamina gelmek-
tedir. Uygun tazminat yerine yeterli tazmina-
tin éngorulmesi uluslararasi teamul hukuku
haline gelen Hull Formult'nun kullanildigini*®
gostermekte olup yabanci yatirrmcinin ugra-
digi tum zararlari isteyebilmesinin 6nanu ac-
maktadir.

D. Tiirkiye Cumhuriyetiile
Japonya Arasinda Yatirimla-
rin Karsilikli Tesviki ve Ko-
runmasina iliskin Anlasma’da
Kamulastirma

Turkiye’'nin Japonya ile akdettigi enerji yati-
nm anlagsmasinin** 5. maddesinin 3. fikrasin-
da “Bu maddenin 2. paragrafindaki htikam-
lerde bahsi gecen tazminat, kamulastirmanin,
millilestirmenin veya bunlara esit etkisi olan
onlemlerin basladigi veya ilan edildigi tarih-
ten hangisi daha énce gerceklesirse, yatinmin
ve hasilatlarinin bu tarihteki normal piyasa
degerine tekabul edecektir, ancak sonuc-
ta gerceklesen el koymayla ilgili beklentiler
nedeniyle piyasa dedgerinde meydana gelen
dusmeler dikkate alinmayacaktir. Bu tir taz-
minat gecikmeksizin 6édenecek ve 6deme za-
manina kadar gecen sureyi géz éndne alan
uygun bir faizi de kapsayacaktir. S6z konusu
tazminat nakite cevrilebilecek ve serbestce
transfer edilebilecek ve eder tazminat, ka-
mulastirmanin, millilestirmenin veya bunlara
benzer etkisi olan énlemlerin gerceklestigi
tarihte 6denmis olsaydi vatandas ve sirketle-
rin bulunacaklar durumdan daha az elverisli
bir durumda olmalarini dnleyecek bir sekilde
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fect”. When rumors of expropriation arise, the
value of the invested enterprise drops signifi-
cantly. Since this creates a disadvantageous
situation for foreign investors, the fair market
value before the rumors of expropriation is
taken as the basis for determining the com-
pensation. The payment of compensation
without delay is related to the concept of ef-
fective compensation and is stipulated in the
agreement in order to prevent an increase in
the loss due to both the depreciation of the
currency and the late receipt of the compen-
sation by the investor.

YABANCI ENERJI YATIRIMLARINDA KAMULASTIRMA

ddenecektir.” seklindeki duzenleme ile tazmi-
natin hakkaniyete uygun belirlenmesini sag-
lamistir. Kamulastirma soylentileri ¢iktigin-
da yatinm konusu isletmenin degeri buyuk
6lcude dusmektedir. Bu durum da yabanci
yatinmci acisindan dezavantajli bir durum
yarattigindan bedel belirlenirken kamulastir-
ma soylentilerinden dnceki adil piyasa degeri
esas alinmaktadir. Tazminat bedelinin gecik-
meksizin 6denmesi etkin tazminat kavramina
iliskin olup gerek paranin deger kaybetmesi
gerek yatinmcinin tazminat alacagina ge¢
ulasmasi nedeniyle zararin artmasina engel
olmak amaciyla anlasmada éngoérulmustur.

When rumors of expropriation arise, the value of the invested

enterprise drops significantly.

Kamulastirma soylentileri ciktiginda yatirnm konusu isletmenin
degeri biiyiik olctide diismektedir.

E. Expropriation in the Agree-
ment between the Govern-
ment of the Republic of
Turkey and the Belgium-Lux-
embourg Economic Union for
the Reciprocal Promotion and
Protection of Investments

Article 4, paragraph 3 of the bilateral invest-
ment treaty*® stipulates that “Compensation
shall be freely transferred to the country of
origin of the citizen or company and in the
currency in which the investment was made,
or to any other country agreed upon by the
citizen orcompany and the Contracting State
and in any convertible currency, to be carried
out efficiently”. The provision stipulates that
the compensation to be paid following un-
just and unlawful expropriation shall be paid
in a convertible currency, that is, in a curren-

E. Tiirkiye Cumhuriyeti Hukii-
meti ile Belcgika-Liiksemburg
Ekonomik Birligi Arasinda
Yatirimlarin Karsilikli Tesviki
ve Korunmasi Anlasmasi’'nda
Kamulastirma

S6z konusu iki tarafli yatinm anlasmasinin“®
4. maddesinin 3. fikrasinda belirtilen “Tazmi-
nat, vatandas veya sirketin mense ulkesine
ve yatirmin yapildigi para cinsinden veya
vatandas veya sirket, Akit ulkenin Gzerinde
anlasacaklari herhangi bir tlkeye ve herhan-
gi bir konvertibl para cinsinden etkinlikle
gerceklestirilecek sekilde serbestge transfer
edilecektir.” hukmu, haksiz ve hukuka aykir
kamulastirmayl muteakiben 6denecek olan
tazminatin konvertibl bir para cinsi Uzerinden
yani uluslararasi piyasalarda tedavul edebi-
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43 Ali Osman Karaoglu, Yabanci
Yatinmlarin Korunmasinda Uluslararasi
Hukukun Rolu, Istanbul 2019, s. 21.

44 16.01.1993 tarih ve 21467 sayili
Resmi Gazete'de yayimlanan Turkiye
Cumbhuriyeti ile Japonya Arasinda Ya-
tinmlanin Karsilikli Tesviki ve Korunma-
sina iligkin Anlagma.

45 08.10.1989 tarih ve 20306 sayili
Resmi Gazete'de yayimlanan Turkiye
Cumhuriyeti Hukumetiile Belgika-Luk-
semburg Ekonomik Birligi Arasinda
Yatinmlarin Karsilikli Tesviki ve Korun-
mas! Anlasmasi.
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46 https://www.resmigazete.gov.tr/
eskiler/2000/07/200007 12M1-6.pdf.

47 Avrupa Enerji Sarti Konferansi Nihai
Senedi, Enerji Sarti Antlagsmasi Ve Ekini
Teskil Eden Kararlar ile Eneriji Verimlil-
igine Ve ilgili Cevresel Hususlara iligkin
Enerji Sarti Protokolunun Onaylan-
masinin Uygun Bulundugu Hakkinda
Kanun published in the Official Ga-
zette dated 06.02.2000 and numbered
23956 Article. 10/1.

EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

cy that can be circulated in international mar-
kets and has a certain value in the markets. In
the past, Latin American countries offered to
“pay in coal” as compensation for the French
investments they expropriated when they
declared their independence, but this was
rejected by the investors as coal was not a
convertible currency. Therefore, this agree-
ment emphasizes that payments cannot be
made in such non-monetary commodities or
values.

V1. EXPROPRIATION IN
THE ENERGY CHARTER
TREATY

In order to avoid sanctions arising from un-
lawful expropriation transactions, states pre-
fer to intervene indirectly by taking actions
that reduce the profits of foreign investment,
make it difficult and to a large extent prevent
the continuation of the investment, instead of
explicitly expropriating directly. Therefore, in
order to prevent this and protect investors’ in-
ternational investments worldwide, indirect
expropriation is prohibited in many interna-
tional investment treaties.

Turkey signed the Energy Charter Treaty in
Lisbon on December 17, 1994, becoming the
42 country to ratify this treaty, which is of
great importance in protecting foreign ener-
gy investments from host state interventions.
The purpose of the Energy Charter Treaty,
which is of critical importance for the protec-
tion of foreign investors and the promotion of
investment, can be listed as “increasing the
security of energy supply, maximizing the

len, piyasalarda belirli bir degeri olan para
cinsiyle 6deme yapilacagini é6ngérmastar.
Gecmiste Latin Amerika ulkeleri bagimsiz-
liklarini ilan ederken kamulastirdiklari Fran-
siz yatirimlarinda tazminat olarak “kémur
ile 6deme” teklifinde bulunsalar da kémur
konvertibl bir para birimi olmadigindan yati-
nimcilar tarafindan reddedilmistir. Dolayisiyla
bu anlasmada da bu tur para niteliginde ol-
mayan meta veya degerler ile 6deme yapila-
mayacagi hususu vurgulanmistir.

VI. ENERJi SARTI ANLAS-
MASI’NDA KAMULASTIR-
MA

Devletler, hukuka aykir kamulastirma islem-
lerinden dogan yaptinmlardan kaginmak
amaclyla acik¢ca dogrudan kamulastirma
yapmak yerine yabanci yatinmin karini du-
suren, yatinmin devamini zorlastiracak ve
buyuk ol¢ude engelleyecek islemler yapa-
rak dolayli yoldan mudahale etmeyi tercih
etmektedirler. Dolayisiyla bunun da énune
gecmek ve yatinmcilarin danya capinda
uluslararasi yatirimlarini korumak adina do-
layli kamulastirma birgok uluslararasi yatinm
anlasmasinda yasaklanmigtir.

Yabanci enerji yatinmlarinin, ev sahibi devle-
tin madahalelerinden korunmasinda buyuk
bir ®neme sahip olan Enerji Sarti Anlagsma-
si'ni Turkiye 17 Aralik 1994'te Lizbon'da im-
zalayarak bu anlagmayi onaylayan 42. ulke
olmustur. Yabanci yatinrmcinin korunmasi ve
yatinm yapilmasinin tesviki icin kritik bir 6ne-
me sahip olan Enerji Sart Anlagsmasi’'nin ama-
cini; “enerji arzi gavenliginin artirilmasi, enerji
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efficiency of energy production, conversion,
transportation, storage, distribution, transmis-
sion and use, strengthening security and min-
imizing environmental problems, encourag-
ing and protecting investments, liberalizing
energy trade and accessing international and
national capital markets".

Article 10, paragraph 1 of the Energy Char-
ter Treaty: “Each Contracting Party shall, in
accordance with the provisions of this Treaty,
promote and establish stable, fair, favorable
and transparent conditions for Investments
in its Area by Investors of other Contracting
Parties. Such conditions shall include a com-
mitment to ensure at all times fair and equita-
ble treatment of Investments by Investors of
other Contracting Parties. In addition, such
Investments shall enjoy stable and continu-
ous protection and security, and no Contract-
ing Party shall in any way, by unreasonable
or discriminatory measures, act in a manner
that creates inequality in the administration,
maintenance, benefit, right to use or trans-
fer of Investments. In no case shall such In-
vestments be subjected to procedures that
are less favorable than the requirements im-
posed by international law, including Treaty
obligations. Each Contracting Party shall
fulfill the obligations undertaken by an Inves-
tor or Investors of another Contracting Party
with respect to an Investment.”#” emphasizes
that the host state’s treatment of the investor
must be fair and equitable and protect the
investor’s justified expectation, and even if
the interventions are not so severe as to con-
stitute indirect expropriation, the investor
may claim compensation for the damages
incurred by claiming that the intervention is
contrary to this article.

Again, the first paragraph of Article 13 of the
Energy Charter Treaty: ” Investments by In-
vestors of one Contracting Party in the Area
of another Contracting Party

(a) for a purpose of public interest
(b) without discrimination

(c) carried out entirely in accordance with the
law

(d) timely, adequate and effective compensa-
tory payments will be made;

shall not be nationalized, expropriated or
Subjected to a measure or measures equiv-

YABANCI ENERJI YATIRIMLARINDA KAMULASTIRMA

dretimi, cevirimi, tasinmasi, depolanmasi, da-
gitimy, iletimi ve kullanimindaki verimliligin
en yuksek seviyeye ulastirilmasi, guvenligin
guclendirilmesive cevresel sorunlarin en aza
indirilmesi, yatinmlarin tesviki ve korunmasi,
enerji ticaretinin serbestlestirilmesi ve ulusla-
rarasi ve ulusal sermaye piyasalarina erisme”
olarak siralamak mumkuandure.

Enerji Sarti Anlagsmasi’'nin 10. Maddesinin
birinci fikrasi: “Her Anlasma Tarafi, bu An-
lasmanin hakamlerine uygun olarak, diger
Anlasma Taraflarinin Yatinmcilarinin kendi
Alaninda Yatinmlar Yapmasi icin istikrarl,
adil, munasip ve seffaf sartlari tesvik ve tesis
edecektir. S6z konusu sartlar, diger Anlasma
Taraflarinin Yatinmcilarinca gerceklestirilecek
Yatinmlara her zaman adil ve egit uygulamalar
temini icin bir taahhut icerecektir. Ayrica, s6z
konusu Yatinmlar istikrarli ve devamli korun-
maya ve glivenlige mazhar olacak ve hic bir
Anlasma Tarafi, hi¢ bir sekilde, makul olmayan
veya ayirim gézeten énlemlerle, Yatinmlarin
idaresi, idamesi, faydasi, kullanma hakki veya
devredilmesi acisindan egitsizlik yaratacak
bicimde davranmayacaktir. Hi¢c bir durumda,
SOz konusu Yatirimlara, Anlasma yukamlultk-
leri de dahil olmak tzere, uluslararasi hukuk
tarafindan empoze edilen gereksinimlerden
dahayetersiz prosedurler uygulanmayacaktir.
Her Anlasma Tarafi, diger bir Anlasma Tarafi
Yatinmcisi veya Yatinmcisinin bir Yatirmi ile
taahhut etmis oldugu yakumlultkleri yerine
getirecektir.”#” seklinde olup, ev sahibi dev-
letin yatinmciya yonelik uygulamalarinin adil
ve esit olmasi ve yatinmcinin hakli beklenti-
sinin korunmasi gerektigini vurgulamakta ve
yapilan mudahalelerin dolayli kamulastirma-
ya girecek kadar agir olmamasi durumunda
dahi, yapilan bu mudahalenin bu maddeye
aykiriigi iddiasiyla yatirimer ugradigi zararla-
rin tazminini isteyebilecektir.

Yine Enerji Sarti Anlagmasi’nin 13. maddesi-
nin birinci fikrasi da: “Bir Anlasma Tarafinin
Yatinmcilarinin diger bir Anlasma Tarafinin
Alanindaki Yatinmlari;

(a) kamu menfaatine doénuk bir amag icin;
(b) ayinm gézetmeksizin;

(c) tamamen kanuna uygun olarak gergek-
lestirilerek;

(d) zamaninda, yeterli ve etkin kompansas-
yon édemesi yapilacak;
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46 https://www.resmigazete.gov.tr/
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ARTICLES

PART 5

IN MANY BILATERAL AND
MULTILATERAL INVEST-
MENT TREATIES, EXPRO-
PRIATION IS DEEMED
LAWFUL ONLY IF THE
EXISTENCE OF PUBLIC
INTEREST IS PROVEN, IF
EFFECTIVE, ADEQUATE
AND TIMELY COMPEN-
SATION IS PAID, IFIT IS
CARRIED OUT DULY AND
WITHOUT DISCRIMINA-
TORY TREATMENT.

4

FOOTNOTE

48 Avrupa Enerji Sarti Konferansi Nihai
Senedi, Enerji Sarti Antlasmasi ve Ekini
Teskil Eden Kararlar ile Eneriji Verimlil-
igine ve ilgili Cevresel Hususlara iliskin
Enerji Sarti Protokolunun Onaylan-
masinin Uygun Bulundugu Hakkinda
Kanun published in the Official Ga-
zette dated 06.02.2000 and numbered
23956 Article. 13/1.

EXPROPRIATION IN FOREIGN ENERGY INVESTMENTS

alent to nationalization or expropriation
(hereinafter referred to as “Kamulastirma-Ex-
propriation”). Such compensation shall be
in an amount equal to the fair market value
of the expropriated Investment at the time
immediately preceding the Expropriation or
any pending Expropriation affecting the val-
ue of the Investment (hereinafter referred to
as the “Deger Tespit Tarihi-Valuation Date”).
Such fair market value shall be expressed in
free convertible currency at the Investor’s re-
quest, based on the market exchange rate of
the relevant currency on the Valuation Date.
Compensation shall also include interest at a
commercial rate determined at market condi-
tions from the date of Expropriation until the
date of payment.”# by stipulating that the
host state may resort to expropriation only in
the presence of certain conditions, and that
the investor shall be compensated for the
damages incurred. Therefore, the protection
of the foreign investor has been ensured and
foreign investment has been encouraged.

VIl. CONCLUSION

In conclusion, expropriation, which has a
very important place among the econom-
ic, cultural and political risks that foreign
investors face in the host state, has been
the subject of both national legislation and
international agreements. In many bilateral
and multilateral investment treaties, expropri-
ation is deemed lawful only if the existence
of public interest is proven, if effective, ade-

durumlari haricinde devletlestirilmeyecek,
kamulastinlmayacak veya devletlestirme veya
kamulastirmaya es etkili nlem veya énlem-
lere (bundan béyle “Kamulastirma-Expropri-
ation” olarak anilacaktir) maruz kalmayacak-
tir. S6z konusu telafi etme (kompansasyon),
Kamulastirma isleminden veya Yatinmin de-
gerini etkileyecek sekilde giundemdeki Kamu-
lagtirma isleminden hemen énceki zamanda
(bundan boyle “Deger Tesbit Tarihi-Valuation
Date” olarak anilacaktir) kamulastirilan Yatiri-
min adil piyasa dederine es meblagda olacak-
tir. S6z konusu adil piyasada dederi, Yatirirmci-
nin talebi tzerine, ilgili paranin Deder Tesbit
Tarihindeki piyasa doéviz kuru baz alinarak
serbest konvertibl para olarak ifade edilecek-
ti. Kompansasyon, ayrica, Kamulastirma tari-
hinden 6deme tarihine kadarki stirede, piyasa
sartlarinda belirlenen ticari orandaki bir faizi
de kapsayacaktir.”*¢ demek suretiyle ev sahi-
bi devletin kamulastirmaya ancak belli sart-
larin var olmasi durumunda basvurabilecegi
kayda alinmis olup, yatirmciya da dogan za-
rarlarin tazminat bedelinin 6denmesi hikme
baglanmis ve bu suretle yabanciyatinmcinin
korunmasi saglanmis olup yabanci yatirmin
tesviki saglanmistir.

VIl. SONUC

Sonugc olarak, yabanci yatinmcinin ev sahibi
devlette karsilasacagi ekonomik, kulturel ve
politik riskler arasinda oldukga énemli bir
yere sahip olan kamulastirma, gerek milli
mevzuata gerekse uluslararasi anlasmala-
ra konu olmustur. Birgok ikili ve ¢ok tarafli
yatinm anlagsmasinda kamulastirma ancak
kamu yararinin varligi ispatlandigi takdirde,
etkin, yeterli ve zamaninda tazminat 6den-
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quate and timely compensation is paid, if it is
carried out duly and without discriminatory
treatment. In the absence of direct expropri-
ation, host states have resorted to indirect
expropriation by “circumventing the law”,
but arbitral tribunals have considered each
concrete dispute individually and awarded
compensation against the host state in order
to protect foreign energy investment in cases
where indirect expropriation is found to exist.
In cases where the interference by the host
state is not severe enough to be considered
as indirect expropriation, the tribunals have
awarded compensation against the host
state for lack of equal and fair treatment or
violation of the right to a justified expectation
based on Article 10 of the Energy Charter
Treaty. In this way, foreign energy invest-
ments have been protected and promoted
and investors have been provided with legal
guarantees.
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