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ABSTRACT

Development of blockchain technology created
controversy about legal regime to apply for NFTs
(non-fungible tokens). NFTs are a type of data that
is kept in a digital ledger (or digital wallet) known
as the blockchain and function as non-fungible but
transferable digital assets. Like a traditional piece of
art, the NFT unitis created in such away that adigital
asset is unique and therefore not interchangeable.
NFTs commonly have a content/appearance like
animage, logo, picture etc. This raises the question
whether an NFT created without the right holder’s
permission violates the right holders’ intellectual or
personality rights. Although there is not a specific
regulation in our law on NFTs, asitis a new technol-
ogy, the current regulations should be examined
within the framework of NFTs to avoid possible
violations arising from them. Indeed, it should be
considered a breach of the rights of the copyright
holders protected by our legislation when a work is
made directly into an NFT or by altering it—which is
typically done for financial advantage. Similarly cre-
ating an NFT based on a real person'’s photograph
or image, whether that person is famous or not, vi-
olates his/her rights arising from art. 84 of the CIAW
and art. 24 of TCC.
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OZET

Blok zincir teknolojisinin  gelismesiyle NFT'lerin
(non-fungible tokens) tabi olacagi hukuki rejime ilis-
kin tartismalar ortaya ¢ikmistir. Degistirilemeyen an-
cak devrimumkun olan dijital varliklar olarak NFT'ler,
blok zinciri olarak bilinen bir dijital defterde (veya di-
jital cuzdanda) saklanan bir veri birimidir. Geleneksel
bir sanat eseri gibi, NFT birimi de bir dijital varligin
benzersiz ve bu nedenle birbirinin yerine gecemeye-
cegi sekilde olusturulmaktadir. NFT'lerin cogunlukla
resim, logo, tablo gibi icerik/ goéruntme sahip oldu-
gu gorulmektedir. Bu durum ise; asil hak sahibinden
izin alinmadan uretilen bir NFT'nin, hak sahiplerinin
telif hakkini veya kisilik haklariniihlal edip etmeyece-
gi sorusunu gundeme getirmektedir. Her ne kadar
yeni bir teknoloji olmasi dolayisiyla NFT'lere iliskin
mevzuatimizda 6zel bir duzenleme yoksa da, olasl
hak ihlallerini dnlemek Uzere mevcut duzenleme-
lerin NFT'lerden kaynakli hak ihlalleri a¢isindan ele
alinmasi gerekmektedir. Gercekten de bir eserin
dogrudan veya degistirilerek NFT haline getirilmesi
-ki cogunlukla bu ekonomik kazang saglamak Uzere
yapllmaktadir- hak sahiplerinin mevzuatimizda du-
zenlenen haklariniihlal olarak gorulmelidir. Yine tnlu
olsun olmasin bir kisiye ait fotograf veya resmin NFT
olarak uretilmesi, bu kisinin FSEK madde 84 kapsa-
mindaki hakkinrinlal etmesinin yani sira TMK madde
24 kapsaminda da bir kisilik hakki ihlali teskil eder.
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NFTs are a type of data that is kept in a digital ledger (or digital wallet) known as the blockchain
and function as non-fungible but transferable digital assets.

Degistirilemeyen ancak devri miimkiin olan dijital varhiklar olarak NFT’ler, blok zinciri olarak
bilinen bir dijital defterde (veya dijital ciizdanda) saklanan bir veri birimidir.
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I.INTRODUCTION

One of the recent technological develop-
ments whose legal status is being debated
is the NFT. NFTs have sales that reach over
$2 billion, receive a lot of attention, and are
widely used as of the first half of 2021". Own-
ers of souvenir shops, musicians, artists and
publishers use NFTs to commercialize their
Works/ products and to take advantage of
the new technology. The main function of a
NFT is to represent digital artworks, music or
digital collections of real assets of a similar
nature. Uniquely designed NFTs are a digital
and tokenized form of traditional securities,
and because their worth is correlated with
the value of the property, they are viewed as
both pieces of art and investment tools In
another saying NFTs are unique tokens cre-
ated in blockchain technology?.

The fact that NFTs are both works of art and
have an ever-expanding market in the field of
trade has led to the emergence of legal dis-
putes regarding NFTs. In other words, NFTs
have become an issue of increasing impor-
tance and often the subject of legal study.
In particular, issues such as right ownership,
transfer, licensing and financial rights on
NFTs are discussed in terms of copyright law.
However, in addition to the rights and legal
actions on NFTs, it is also possible to infringe

1. GIRIS

NFT teknolojisi son gunlerde hukuki duru-
mu tartisilan teknolojik gelismelerden birisi
olarak kargimiza ¢ikmaktadir. Zira satiglari
2021'in ilk yarisinda 2 milyar dolari asan
NFT'ler baytk bir ilgi gérmekte ve kullanimi
yayginlagsmaktadir'. Hatiralik esya firmalari,
muzisyenler, sanatcilar ve yayincilar, NFT'le-
ri eserlerini ticarilestirmek ve onlardan yarar-
lanmak icin kullanmaktadirlar. NFT'nin temel
fonksiyonu, benzer nitelikteki gergek varlikla-
rin dijital sanat eserlerini, muzigini veya diji-
tal koleksiyonlarini temsil etmektir. NFT'lerin
hem sanat eseri hem yatirim araci olarak go-
ralmesinin sebebi; benzersiz olarak tasarla-
nan NFT'lerin geleneksel guvenligin dijital
ve tokenize edilmis bir versiyonu olmasi ve
degerinin mulkiyetin degerine bagli olma-
sidir?. Bir diger ifadeyle NFT’ler, blockchain
teknolojisinde uretilen benzersiz jetonlardir®.

NFT'lerin hem sanat eseri niteligini haiz ol-
mas! hem de ticaret alaninda gittikge genis-
leyen bir pazara sahip olmasi, NFT'lere iliskin
hukuki uyusmazliklarin ortaya cikmasina se-
bebiyet vermistir. Bir diger ifadeyle, NFT'ler
gittikce 6nem kazanan ve hukuki agidan
siklikla calisma konusu olan bir mesele hali-
ne gelmistir. Ozellikle telif hukuku agisindan
NFT'lerin hak sahipligi, devri, lisansa konu ol-
masi ve NFT Gzerindeki mali haklar gibi konu-
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the intellectual property rights or personal
rights of third parties through NFTs. Due to
the increase in the use of digital media and
NFTs, it is necessary to examine and evalu-
ate the legal grounds and ways that people
whose rights are violated can apply against
violations through NFT.

The owner’s copyright infringement issues
with NFT will essentially be discussed in this
study. However, first the NFT technology
will be examined briefly and its difference
from other blockchain applications will be
revealed in order to clarify the subject. Sub-
sequently, copyright violations and person-
ality rights violations through NFT will be
separately evaluated.

II. NFT TECHNOLOGY
AND ITS DIFFERENCE
FROM OTHER BLOCK-
CHAIN APPLICATIONS

NFT is an English abbreviation of the phrase
“non-fungible token”. Turkish translation of
the wording NFT differs. In some Turkish
books, NFT is translated as “intangible dig-
ital tokens”* or as “intangible cryptographic

larirdelenmektedir. Ancak NFT'ler Uzerindeki
haklar ve hukuki islemlerin yani sira NFT'ler
yoluyla tguncu kisilerin fikri mulkiyet hakla-
rina veya kisilik haklarina tecavuz edilmesi
de s0z konusu olabilmektedir. Dijital medya
ve NFT'lerin kullanimindaki artis dolayisiyla
NFT yoluyla gerceklestirilen ihlallere karsi,
hakki zedelenen kisilerin basvurabilecegi
hukuki sebep ve yollari incelemek ve deger-
lendirmek gerekir.

Bu cercevede temel olarak calismamizda,
NFT yoluyla eser sahibinin telif hakki ihlali
meseleleri ele alinacaktir. Ancak konunun
anlasilabilir olmasi adina 6nce 6zet sekilde
NFT teknolojisi incelenecek ve diger blok
zincir uygulamalarindan farki ortaya kona-
caktir. Akabinde NFT yoluyla gerceklestirilen
telif hakki inlalleri ve kisilik hakki inlalleri ayri
ayr deg@erlendirilecektir.

II. NFT TEKNOLOUJISI VE
DIGER BLOK ZINCIiR UY-
GULAMALARINDAN FAR-
Kl

NFT (degistirilemez token/ jeton), ingilizce
“non-fungible token” ifadesinin kisaltilmigi
olup dogrudan tercumesi “degistirilemez to-
ken/ jeton” seklindedir. Turkce bazi eserlerde
NFT'ye karsilik olarak “gayri misli sanal jeton-
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asset”®. However, it can be seen that the En-
glish abbreviation “NFT” is commonly used
in Turkish without translation.

NFT; refers to non-fungible digital assets,
such as a photo, song or video, whose own-
ership is verified and stored in a database
called the blockchain, which can be collect-
ed, sold and legally processed on various on-
line platforms®. Non-fungibility mentioned in
the definition should not be understood in a
way that NFTs are not subject to a legal trans-
action. What is meant by non-fungibility is
being that they cannot be measured against
each other over a certain value’.

NFTs can also be defined as a certificate of
ownership of crypto assets or physical assets
in a digital marketplace operated by block-
chain technology®. More precisely, NFT is a
unit of data stored in a digital ledger (or digi-
tal wallet) known as the blockchain®. Accord-
ing to Investopedia, NFT is a cryptographic
asset consisting of unique identification
codes and metadata on the blockchain that
helps distinguish one from the other™.

NFTs strive to establish the ownership of a
specific and unique digital product made
by avoiding the limitless possibilities of pro-
duction in the digital world because they
are fundamentally non-interchangeable and
cannot be exchanged for another identical
creation. NFTs represent unique digital to-
kens that can be bought and sold between
individuals on digital platforms. Unlike bit-
coin, where one coin is the same as another,
NFTs are unique and each has different char-

lar"4veya “misli olmayan kriptografik varlik”®
seklinde ifadeler tercih edilmektedir. Ancak
yine de Turkgede yaygin olarak “NFT” kisalt-
masinin kullanildigi gorulmektedir.

NFT; mulkiyeti dogrulanmis ve blok zinciri
adi verilen bir veri tabaninda saklanan ve
cesitli cevrimici platformlarda toplanabilen,
satilabilen ve hukuki isleme konu olabilen
bir fotograf, sarki veya video gibi degistirile-
meyen dijital varliklari ifade eder®. Ancak bu-
radaki degistirilemezlik, NFT'nin bir hukuki
isleme konu olamamasi seklinde anlagilma-
malidir. NFT'nin degistirilemezligi ile kaste-
dilen, “belli bir deger uzerinden birbirlerine
kargi 6lculemez” olusudur’.

NFT’ler, blok zinciri teknolojisi tarafindan isle-
tilen bir dijital pazarda kripto varliklarin veya
fiziksel varliklarin mulkiyetinin bir sertifikasi
olarak da tanimlanabilecektir®. Daha sarih bir
ifade ile NFT, blok zinciri olarak bilinen bir di-
jital defterde (veya dijital cizdanda) saklanan
bir veri birimidir®. Investopedia’ya gore NFT;
blok zincirinde benzersiz tanimlama kodlarn
ve meta verilerden olusan ve birini digerin-
den ayirt etmeye yardimci olan bir kriptog-
rafik varliktir™®,

NFT'ler dogasi geregi birbirinin yerine ge-
cemez, baska bir 6zdes yaratimla degistirile-
mez ve bu nedenle, dijital dunya icerisindeki
sonsuz meydana getirme ihtimalinin 6ntne
gecilerek meydana getirilmis belirli ve tekil
bir dijital tranun sahipliginin belirlenmesini
amaclar. Dijital platformlarda bireyler arasin-
da alinabilen ve satilabilen NFT’ler benzersiz
dijital jetonlan temsil ederler. Bir madeni pa-
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NFT (NON-FUNGIBLE TOKEN) FORMATINDA HAZIRLANAN

acteristics. Forexample, an NFT representing
Boardwalk ownership is quite different from
an NFT representing Baltic Avenue. Accord-
ing to Trautman; it is possible to think of NFT
as a unique serial number that indicates the
authenticity and ownership history of an ob-
ject,

The NFT can consist of physical or digital
things’s. Today, it is seen that NFTs are used
in various ways. For example, NFTs are used
to store agreements/ contracts and verifi-
cation for advanced art and other comput-
er-generated programs. Many artists in differ-
ent countries prefer NFTs to sell their works
of art while protecting the copyrights of their
works. For this, a record is first made in the
blockchain, which records the exchange of
meta information. Meta-information is usually
inthe form of a URL that links to an enhanced
resource, such as a computerized image or
an enhanced video. Thus, when placed on
an NFT blockchain, it records the terms and
verification of the exchange identified by this
computerized image™.

Like a traditional piece of art, the NFT unit
indicates that a digital asset (an illustration,
reproduction, or use of a person’s image) is
unique and therefore not interchangeable,
hence “non-fungible”®. The term “non-fun-
gible” here emphasizes that NFT is not ex-
changeable for any other form of currency
or token. Unlike other crypto assets, this
feature of NFTs allow a greater possibility of
applying property law for NFTs'6, As a mat-
ter of fact Bilgili and Cengil are in opinion of
that NFTs should be accepted as intangible
asset™.

The value of NFT lies in its ability to “convert
a continuously reproducible digital product
into a one-of-a-kind asset.” When someone
buys an NFT, what they actually get is the
knowledge of owning an official version
of a Pop-Tart bodied cat'®. In addition, the
uniqueness that NFT provides creates a se-
rious attraction towards NFT. For example,
a digital game that players own individual-
ly rather than licensing the items they earn
while playing the game can demonstrate the
increasing value of NFT',

NFTs can be created in photographs, vid-
eos, audio files and other types of digital
files and represent individual ownership. In
other words, NFTs reveal one’s ownership?.
Therefore, NFTs are also authentication de-
vices. They are different from other assets

ESERLERDE ESER SAHIBININ FIKRI HAKLARININ iHLALI

ranin digeriyle ayni oldugu bitcoinden farkli
olarak, NFT'ler benzersizdir ve her biri farkli
ozelliklere sahiptir. S6z gelimi Boardwalk’un
sahipligini temsil eden bir NFT, Baltik Bul-
vari'ni temsil eden NFT'den oldukga farkli-
dir’. Nitekim Trautman’a gore; NFT'yi, bir
nesnenin gercekligini ve sahiplik gecmisini
gosteren benzersiz bir seri numarasi olarak
dustunmek mumkunduar',

NFT'nin icerigi, fiziksel veya dijital seylerden
olusabilir’®, Ginumuzde NFT'lerin cesitli se-
killerde kullanildigi goérulmektedir. Ornegin
gelismis sanat ve diger bilgisayar kaynakli
programlar i¢cin anlasmalari/ sozlesmeleri
ve dogrulamayi depolamak icin NFT'ler kul-
lanilmaktadir. Yine farkli tlkelerde pek cok
sanatgi, eserlerinin telif haklarini koruyarak
sanat eserlerini satmak icin NFT'leri tercih
etmektedirler. Bunun icin dncelikle meta bil-
giile ilgili alisverisi kaydeden blok zincirinde
bir kayit yapilir. Meta-bilgi genellikle gelismis
bir kaynaga, érnegin bilgisayarli bir resme
veya gelismis bir videoya baglanan bir URL
seklinde olur. Boylece, bir NFT blok zinciri-
ne yerlestirildiginde, bu bilgisayarli resimle
tanimlanan degis tokusun sartlarini ve dog-
rulamasini kaydeder™.

Geleneksel bir sanat eseri gibi, NFT birimi de
bir dijital varligin (bir illustrasyon, yeniden
Uretim veya bir kisinin gérantusanun kulla-
nimi) benzersiz oldugunu ve bu nedenle bir-
birinin yerine gegcemeyecegini, dolayisiyla
“degistirilemez” oldugunu gosterir’®. Burada
gecen “degistirilemez/ non-fungible” ifadesi,
NFT'nin baska herhangi bir para birimi veya
jeton bicimiyle degistirilemez oldugunu vur-
gulamaktadir. Diger kripto varliklarin aksine
NFT’lerin bu 6zellikleri, NFT'lere yonelik esya
hukuku cercevesinde bir mulkiyet kuralinin
uygulanmasina daha ¢ok olanak saglar’e.
Nitekim Bilgili ve Cengil, NFT'nin bir parca
borcu olarak gérulmesi gerektigi kanaatin-
dedir™.

NFT'nin degeri, “strekli kopyalanabilen bir
dijital arana taranan tek érnedi bir varliga
donudsturme” yetenedinde yatar. Birisi bir
NFT satin aldiginda, aslinda elde ettigi sey,
Pop-Tart govdeli bir kedinin resmi bir versiyo-
nuna sahip olma bilgisidir'®. Ayrica NFT'nin
sagladigi biriciklik, NFT'ye ciddi bir yonelim
saglamaktadir. Ornegin oyuncularin oyunu
oynarken kazandiklar 6geleri lisanslamak
yerine tek baslarina sahip olduklari bir dijital
oyun, NFT'nin gittikce artan dederini goste-
rebilir'.
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I1l. VIOLATION OF COPY-
RIGHTS THROUGH NFTS

The intensive use of NFTs in recent years has
brought with it the problem of infringing on
people’s copyrights through NFTs. As ex-
plained above, if the audio, picture, video,
etc. contents used in NFTs belong to third
parties, the violation of intellectual property
rights of these people may arise. In this con-
text, the violation of the rights arising from
the ownership of the work, which is regu-
lated in the Code on Intellectual and Artistic
Works No. 5846 (“CIAW")?4, and the violation
of the person’ right on his/ her image, which
is also regulated in Article 86 of the FSEK, will
be evaluated.

sorunlari guindeme gelebilecektir.

11l. NFT'LER VASITASIY-
LA TELiF HAKKI iHLAL-
LERI

NFT’'lerin son yillardaki yogun kullanimi,
NFT'ler yoluyla kisilerin telif haklarina yénelik
tecaviz problemini beraberinde getirmistir.
Zira yukanda aciklandigi uzere NFT'lerde
kullanilan ses, resim, video vb. iceriklerin
ucuncu kisilere ait olmasi halinde bu kisile-
rin fikri mulkiyet haklarinin ihlali guindeme
gelecektir. Bu cergevede asagida 5846 sayili
Fikir ve Sanat Eserleri Kanunu’nda?* ("FSEK")
duzenleme bulan eser sahipliginden dogan
haklarnihlaliile yine FSEK madde 86'da du-
zenlenen kisinin resmi Uzerindeki hakkinin
ihlali degerlendirilecektir.
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problem must have the right to use it under
a license or permit?’.

s
.
:
:

ARTICLES WORKS PREPARED IN NFT (NON-FUNGIBLE TOKEN) FORMAT ESERLERDE ESER SAHIBININ FikRi HAKLARININ iHLALI MAKALELER
that can be easily modified because NFTs  Gercekten de NFT'ler fotograflar, videolar, First and foremost, a copyrighted work must ~ Oncelikle bir telif hakki ihlalinden bahsede-
have different properties such as not being ses dosyalari ve diger dijital dosya turlerin- exist in order to discuss a copyright infringe- bilmek icin telife konu bir eserin varligi gerek-
easily modified or copied to another item?. de meydana getirilebilirler ve munferiden ment. A work means “all kinds of intellectual mektedir. Eser, “sahibinin hususiyetinitasiyan
In other words, each NFT is unique, no NFT  hak sahipligini temsil eder. Bir diger ifadeyle and artistic products that have the charac-  ve ilim ve edebiyat, musiki, gtzel sanatlar
is the same as another. Infact, itis notdifficult ~ NFT’ler, kisinin hak sahipligini ortaya koyar?. teristics of their owner and are considered  veya sinema eserleri olarak sayilan her nevi
to understand this feature of NFT withinthe ~ Bu nedenle, NFT’ler ayni zamanda kimlik as works of science and literature, music,  fikir ve sanat mahsullerini” ifade eder (FSEK
framework of traditional art perception, be- dogrulama cihazlarnidir. Bunlar, kolayca de- fine arts or cinema” (CIAW article 1/B). Ac- madde 1/B). Buna gore NFT, anilan madde
cause no matter how many copies are made, gistirilebilen diger varliklardan farklidir, zira cordingly, if the NFT is created in the same kapsamindaki bir eser ile ayni veya benzer
the original Mona Lisa painting is one and NFT'ler, kolayca degistirilememe veya bir or similar way as a work within the scope of sekilde olusturulmussa aslinda eser Uizerinde
unique. It is also possible to evaluate NFTs baska 6geye kopyalanamama gibi farkli 6zel- the aforementioned article, permission must hak sahibi olan kisiden izin alinmasi gerekir.
in this way?2 liklere sahiptir?'. Baska bir deyisle, her bir NFT be obtained from the person who actually Zira burada asil eserin bir cogaltmasi veya is-
essizdir, hicbir NFT bir digeriile ayni degildir. owns the right on the work, as the financial  lenmesi suretiyle eser sahibinin mali haklari
Some NFTs contain moving or still images,  Aslinda NFT'nin bu 6zelligini, geleneksel sa- rights of the owner of the work are violated ihlal edilmektedir®. Bir diger ifadeyle bir eser
while others may include the name, picture  natalgisi cergevesinde anlamak zor degildir, by a reproduction or processing of the orig-  Uzerinde hak sahibi olan kisi, bu eserin NFT
or likeness of a celebrity. There are also NFTs  zira ne kadar kopyasi yapilirsa yapilsin aslin- inal work?. In other words, since the person  formatina cevrilmesi hakkina da sahip kabul
that include famous trademarks. There isa  da orijinal Mona Lisa tablosu bir tanedir ve who owns the right on a work is considered  edildiginden izinsiz meydana getirilen NFT
strong commercial motivation behind NFTs'  essizdir. NFT'leri de bu sekilde degerlendir- to have the right to transform this work into  formatlari nedeniyle eser sahibinin mali ve
existence, given that they are creative busi-  mek mumkandar?2, an NFT format, it is accepted that the act of ~ manevi haklarina tecaviz fiilinin gergekles-
nesses that can be sold and then transferred infringing on the financial and moral rights  tirildigi kabul edilmektedir®.
to third parties for investment and other pur- g5, NFT'ler hareketli veya hareketsiz go- of the owner due to E?e NFT formats created
poses. NFTs, on the other hand, are often  nyiler icerirken, bazilari bir anlanin adi- without permission?. Her ne kadar NFT'lere iliskin acik bir Kanun
strongly tied to a particular core product or nI, resmini veya benzerligini icerebilir. Keza duzenlemesi olmasa da, bu birimler tzerin-
service?®. Therefore, intellectual property is- taninmis markalari iceren NFT'ler de bulun- Although there is no clear regulation on den eser sahibinin haklarinin ihlal edilebile-
sues related to the creation and distribution maktadir. Satilan ve daha sonra yatirim ve NFTs, it is clear that the rights of the owner cegiaciktir. Kanun’un duzenlenme amacinin
of NFTs may arise. diger amaclar i¢in tguincu sahislara devredi- can be violated through these units. Consid- ~ temel olarak eser sahibini korumak oldugu
lebilecek yaratici isler olduklan distnalda- ering that the purpose of the law is basical- dusunuldugunde; ne kadar format ve icerik
gunde, varliklarinin arkasinda gucld bir ticari ly to protect the owner; regardless of how degisikligi olursa olsun asil eserden “esinlen-
saik vardir. Ote yandan NFTler cogunlukla much format and content changes are made, menin” 6tesine gececek kadar bir yararlan-
belirli bir temel Gran veya hizmetle gucli bir any use that goes beyond “inspiration” from ma, telif haklarina tecavuz olarak gérulmeli-
. . o the original work should be seen as an in- dir. Bu sorunla karsilasmak istemeyen NFT
sekilde baglidir®®, Bu nedenle, NFT'lerin ya- . . L - ) k
ratilmasi ve dagitilmasyla ilgili fikri malkiyet fringement of copyrights. The owner of th.e sahibinin, bir lisans veya izin cercevesinde .
‘ NFT who does not want to encounter this kullanim hakkina sahip olmasi zorunludur?. DIPNOT
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22 Tevetoglu, s.74.
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25 Conrad,s. 137.
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We can explain copyright infringement via
NFT by an example. THY logo (Turkish Air-
lines trademark) can be protected under
copyright law as it has a design accepted as
a work. In case the NFT design of the THY
logo is the same as this logo; it is possible
for the design company to file a lawsuit on
the grounds that the design is used in digital
environment and for commercial purposes
without permission,

Another issue that may be violated through
NFT is the regulation in article 86 of the
CIAW. According to the aforementioned pro-
vision, “even if they are not in the nature of a
work, pictures and portraits cannot be made
publicly available without permission of the
depicted person or without permission of

NFT yoluyla telif hakki ihlalini 6rneklendire-
rek ele alabiliriz. THY logosunun ayni zaman-
da tasanim degeri de tagimasi dolayisiyla telif
hukuku kapsaminda korunmasi mumkun-
dar. THY logosunun NFT tasariminin bu logo
ile ayniolmasi ihtimalinde; tasariminin izinsiz
sekilde dijital ortamda ve ticari amagla kulla-
nilmasi gerekcesiyle tasarim sahibi firmanin
dava agcmasi mumkundur?,

NFT yoluyla ihlali gindeme gelebilecek bir
diger mesele ise FSEK madde 86'da yer alan
duzenlemedir. Anilan hukme gore “Eser ma-
hiyetinde olmasalar bile, resim ve portreler
tasvir edilenin, tasvir edilen 6lmusse 19 uncu
maddenin birinci fikrasinda sayilanlarin mu-
vafakati olmadan tasvir edilenin 6lumunden
10 yil gegmedikce, teshir veya diger suret-

In addition to the NFT producer, the NFT buyer should act care-
fully and investigate whether the NFT he took over violates the

rights of third parties.

NFT yapimcisimin yam sira NFT alicisimin da dikkatli ve 6zenli
davranmasi, devraldigi NFT’nin ticiincii kisilerin haklarini ihlal
edip etmedigini arastirmasi gerekmektedir.

those listed in the first paragraph of article 19
ifthe depicted person is dead unless 10 years
have passed from the death of the depicted
person.” Pursuant to the article, a person
has a right to their own image and portrait
under both the CIAW and Turkish Civil Code
No. 4721 (“TCC"), even if it is not regarded
as a “work” within the meaning of CIAW?, In
case of violation of this right, it is possible to
prevent and abolish the infringement and to
demand material and moral compensation.

As it can be understood from the explana-
tions made above regarding NFTs, it is pos-
sible for a picture or portrait to be released in
NFT format. In that case, itisillegal to convert
a person'’s picture and portrait into NFT for-

lerle umuma arz edilemez”. Bu hukme gore
FSEK kapsaminda “eser” sayilmasa dahi ki-
sinin, kendi resmi ve portresi Uzerinde hem
FSEK hem de 4721 sayili Turk Medeni Kanu-
nu? (“TMK") gergevesinde hakki bulunmak-
tadir. Bu hakkin ihlali halinde ise tecavuzun
onlenmesi, kaldinlmasi ile maddi ve manevi
tazminat talepleri mumkun olmaktadir.

NFT’lere iliskin yukarida yapilan aciklama-
lardan anlasilacagi Uzere bir resmin veya
portrenin NFT formatinda piyasaya surulme-
si mumkundur. O halde FSEK madde 86 ve
TMK madde 24 kapsaminda kendisinden
veya mirascilarindan muvafakat alinmadan
bir kisinin resim ve portresinin NFT formatina
cevrilmesi hukuka aykirdir.
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mat without the consent of him/her or his/her
heirs within the scope of CIAW article 86 and
TCC article 24.

As a matter of fact, a dispute based on the
allegation of infringing on a person’s right
to an image and portrait through NFTs has
also been reflected in Turkish courts. In what
is known as the first dispute to be reflected
in the Turkish judiciary, an interim injunction
was given by the local court in the lawsuit
filed by Cem Karaca's son upon the sale of an
NFT inspired by Cem Karaca’'s portrait®. Al-
though the trial continues, it is seen that the
publication of the portrait of the person con-
trary to the provisions of CIAW article 86 and
TCC article 24 is precautionary prevented.

The most fundamentalissue here is the issue
of preventing the use and transfer of an NFT
that constitutes a violation of rights, because
the place where the NFT transfer is made is
not a Turkey-based website, the site cannot
be interfered with, but it is possible to pre-
vent access to the site in question from Tur-
key. This shows that, in fact, full protection
cannot be provided, as in violations carried
out through other digital tools, because it is
possible to reach the NFT from abroad, and
the sale and transfer of the NFT abroad can
be in question. However, at least the estab-
lishment of a blocking order within the juris-
diction of Turkish courts should be consid-
ered an important step in the situation where
NFTs are not yet regulated. In addition, the
active complaint facility provided on some
of the NFT sales platforms will enable peo-
ple whose intellectual and personal rights
are violated to apply to these platforms and
to remove the NFT?'. However, in this case,
the protection remains at the discretion of
the platform in question.

IV. RESPONSIBLE PEO-
PLE FOR VIOLATIONS
THROUGH NFT

It was explained above that when a right is
violated through an NFT, protection can be
requested by applying to the general regu-
lations within the scope of CIAW and TCC.
However, another question on the subject is
to whom the case will be directed. In other
words, who violates the rights through NFT
and should be accepted as responsible? As
itis known, NFT is created as a unique digital
certificate created based on an original work.
However, it is possible to transferthe NFT to a

ESERLERDE ESER SAHIBININ FIKRI HAKLARININ iHLALI

Nitekim NFT’ler yoluyla kisinin resim ve
portre Uzerindeki hakkina tecavuz iddiasina
dayali bir uyusmazlik Turk mahkemelerine
de yansimistir. Turk yargisina yansiyan ilk
uyusmazlik olarak bilinen olayda Cem Kara-
ca’nin portresinden esinlenerek yapilan bir
NFT'nin satisa sunulmasi Gzerine Cem Kara-
ca’nin oglu tarafindan acilan davada yerel
mahkeme tarafindan ihtiyati tedbir karar
verilmistir®®. Her ne kadar yargilama devam
etse de FSEK madde 86 ve TMK madde 24
hukumlerine aykiri olarak kisinin portresinin
yayinlanmasinin ihtiyaten ve tedbiren engel-
lendigi gorulmektedir.

Buradaki en temel mesele ise hak ihlali tes-
kil eden bir NFT'nin kullaniminin ve devrinin
engellenmesi meselesidir. Zira NFT devrinin
yapildigi yer Turkiye merkezli bir internet site-
si olmadigindan siteye mudahale yapilama-
makta, ancak Turkiye'den s6z konusu siteye
erisimin engellenmesi mumkun olmaktadir.
Bu ise aslinda diger dijital araglar tzerinden
gerceklestirilen ihlallerde de oldugu uzere
tam bir koruma saglanamadigini géstermek-
tedir. Zira yurtdisindan s6z konusu NFT'ye
ulagim saglanabilmekte ve yine yurtdisinda
NFT'nin satis ve devri s6z konusu olabilmek-
tedir. Ancak en azindan Turk mahkemeleri-
nin yargi yetkisi kapsaminda bir engelleme
kararinin tesis edilmesi NFT'lerin henuz bir
duzenlemeye tabi olmadigl su durumda
onemli bir adim olarak kabul edilmelidir. Ek
olarak NFT satis platformlarinin bazilarinda
saglanan aktif sikayet imkani, fikri ve kisilik
hakki ihlal edilen kisilerin bu platformlara
basvurarak s6z konusu NFT'nin kaldirilmasi-
ni saglayabilecektir®’. Bu durumda koruma,
s6z konusu platformun inisiyatifinde kalmig
olmaktadir.

IV. NFT YOLUYLA iHLAL-
DEN SORUMLULAR

Bir NFT yoluyla hak ihlali gergeklestiginde
FSEK ve TMK kapsamindaki genel duzen-
lemelere muracaat edilerek koruma talep
edilecegdi yukarida izah edilmistir. Ancak ko-
nuya iligkin bir diger sorun davanin kime y6-
neltilecegidir. Bir diger ifadeyle NFT yoluyla
hak ihlali kim tarafindan gergeklestirilmekte-
dir? Bilindigi Uzere NFT, asil bir esere dayalli
olarak olusturulan essiz bir dijital sertifika
olarak olusturulmaktadir. Ancak daha sonra
NFT'nin Gguncu kisiye devredilmesi muam-
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third party later on. In this case, it is necessary
toidentify the person or persons responsible
for the violation of rights.

As mentioned above, the expression
“non-fungible” in NFT refers to an asset that
cannot be copied and reproduced. Since the
unchangeablity of the source does not allow
the NFT to be reproduced, the NFT receiver
will only have certain and limited rights over
the NFT. The most basic right is to transfer
the NFT to another person. Whereas NFT's
producer has the privilege to reproduce,
store and publish copies of the submitted
work. In other words, although the producer
of the NFT produced the first work, the NFT
buyer only received one copy of this work.
In that case, the intellectual right owner and
the property right owner on NFT may be dif-
ferent persons®. NFT producer continues to
own the copyrightsin NFT even if it transfers
NFT to a third party. In this case, the NFT pro-
ducer must be considered responsible for
copyright and personality rights violations
that occur through NFT during the creation
of the NFT3,

However, in addition to the NFT producer,
the NFT buyer should act carefully and in-
vestigate whether the NFT he took over vi-
olates the rights of third parties. It should be
accepted that buyers who acquire NFTs due
to their commercial value and actually as an
investment tool will have legal responsibili-
ties due to the NFTs they own.

Here, holding the NFT buyer responsible for
the infringement in the first place can be seen
as problematic from the perspective of tradi-
tional copyright protection. For example, as
arule, it is not possible within the framework
of CIAW to hold the person who buys a copy
of a musical work that constitutes copyright
infringement responsible for the violation.
However, there is no doubt that NFTs need
a different regime since they are non-repro-
ducible, used as an investment tool and as a
rule “inexhaustible”. In this case, at least until
a separate regulation is brought, it should be
accepted that the provisions of CIAW can be
applied to the extent that it complies with the
nature of the NFTs that have the quality of
“works” within the framework of CIAW. In this

kun olmaktadir. Bu durumda hak ihlalinden
sorumlu kisi veya kisilerin de tespit edilmesi
gerekmektedir.

Yukarida deginildigi gibi, NFT'deki “non-fun-
gible/ degismez” ifadesi, kopyalanamayan
ve yeniden Uretilemeyen bir varligi ifade
eder. Kaynagin degistirilemezligi, NFT'nin
tekrarlanmasina veya yeniden Uretilmesine
izinvermediginden, NFT alicisi NFT Gzerinde
ancak belirli ve sinirli haklara sahip olabile-
cektir. En temel hakki ise NFT'yi bir bagka
kisiye devretmektir. Oysa NFT'nin yapimci-
sI, teslim edilen ¢alismanin kopyalarini tek-
rarlama, saklama ve yayinlama ayricaligina
sahiptir. Bir diger ifadeyle, NFT'nin yapimcisi
ilk calismayi ortaya koysa da NFT alicisi bu
calismanin sadece bir kopyasini almis ol-
maktadir. O halde NFT uzerindeki fikri hak
sahibi ile mulkiyet hakki sahibi birbirinden
farkli kisiler olabilir®2. NFT Yapimcisi, NFT'yi
ucuncu kisiye devretse dahi NFT Uzerindeki
telif haklarina sahip olmaya devam eder. Bu
durumda NFT yapimcisinin, NFT'nin olustu-
rulmasi asamasinda NFT yoluyla gergekle-
sen telif ve kisilik hakki ihlallerinden sorumlu
kabul edilmesi gerekmektedir®.

Ancak NFT yapimcisininyani sira NFT alicisi-
nin da dikkatli ve 6zenli davranmasi, devral-
digi NFT'nin acguncu kisilerin haklarini ihlal
edip etmedigini arastirmasi gerekmektedir.
Ziraticari degeri dolayisiyla ve aslinda bir ya-
tirim araci olarak NFT edinen alicilarin, sahip
olduklari NFTler dolayisiyla hukuki sorumlu-
luklarinin olacagini kabul etmek gerekir.

Burada ilk asamada NFT'yi devralan kisinin
dogrudan ihlalden sorumlu tutulmasi, gele-
neksel telif korumasi acisindan sorunlu goé-
ralebilir. Ornegin telif hakki ihlali teskil eden
bir muzik eserinin kopyasini satin alan kisi-
nin, ihlalden sorumlu tutulmasi kural olarak
FSEK cergevesinde mumkun degildir. Fakat
NFT'lerin ¢gogaltilamayan, bir yatirrm araci
olarak kullanilan ve kural olarak “tukenme-
yen” bir yapi arz etmesi dolayisiyla daha
farkli bir rejime ihtiyaci oldugu kuskusuzdur.
Bu durumda en azindan ayri bir dizenleme
getirilene kadar FSEK cercevesinde “eser”
niteligi tastyan NFT'lerin, niteligine uydugu
olcude ve kiyasen FSEK hakumlerinin uygu-
lanabilecegi kabul edilmelidir. Bu gercevede
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context, even if NFT is transferred to third par-
ties or created by the artist himself/herself on
behalf of third parties, it should be possible
forthose whose rights are violated to sue this
violation. So the person who takes over the
NFT will also have to face these sanctions®.

V. CONCLUSION

Although the legislation, especially the intel-
lectual property legislation, has undergone
certain changes by following the technologi-
cal developments (for example, the inclusion
of computer programs in the scope of CIAW,
inclusion of sharing over the internet within
the scope of financial rights), it cannot offer
a solution to the rapidly developing crypto
technology®®. This is true not only for Turkish
law, but also for the laws of other countries®e.
NFTs are a new addition to the cryptocurren-
cy universe and an issue that attract serious
attention over the past few years. However,
considering that a significant amount of in-
vestment was made in a short time and some
NFTs were sold for millions of dollars, there is
no doubt that this issue should be examined
from a legal perspective. In particular, until a
concrete regulation regarding NFTs is made,
it is compulsory that violations committed
through NFT can be prevented as much as
possible within the framework of the current
regulations.

ESERLERDE ESER SAHIBININ FiKRi HAKLARININ iHLALI

NFT'yi icuncu kisilerin devralmasi veya biz-
zat Uguncu kisiler adina eser sahibi tarafin-
dan yapilmasi halinde dahi, hakki ihlal edi-
lenlerin bu ihlali dava edebilmelerine imkan
saglanmalidir. Bu durumda NFT'yi devralan
kisinin de bu yaptirimlara katlanmasi gereke-
cektird4,

V.SONUC

Mevzuat ve 6zellikle fikri mulkiyet mevzuati,
yasanan teknolojik gelismeleri takip ederek
belirli degisimler gecirse de (6rnegin bilgisa-
yar programlarinin FSEK kapsamina alinma-
s, internet Gzerinden paylasimin mali haklar
kapsamina alinmasi gibi), halihazirda hizla
gelisen kripto teknolojiye bir ¢6zim suna-
mamaktadir®. Bu durum sadece Turk huku-
ku icin degil, diger ulke hukuklari agisindan
da gegcerlidir®. Zira NFT'ler, kripto para biri-
mi evrenine yeni eklenen ve son birkac yilda
ciddi dikkat ceken bir meseledir. Ancak kisa
zamanda ciddi miktarda yatirrmin yapildig,
bazi NFT'lerin milyonlarca dolara satildigi
g6z 6nunde bulunduruldugunda bu mese-
lenin hukuki acidan incelenmesi gerektigi
kuskusuzdur. Ozellikle NFT'lere iliskin somut
bir duzenleme yapilana kadar, mevzuattaki
duzenlemeler cercevesinde NFT yoluyla ger-
ceklestirilen ihlallerin mamkun oldugunca
engellenebilmesi zaruridir.
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Although the studies mostly focus on the
copyrights on NFT, it is possible to violate
the copyrights of the authors or the picture/
portrait rights of the people by using the NFT
format. As a matter of fact, disputes related to
this have started to come before the courts.
It should be noted that although it is not ex-
pressly stated in the legislation, the conver-
sion of a work to NFT format is also a right of
the owner, and NFT formats created without
permission/license constitute a violation of
the financial rights of the owner. In addition,
transferring pictures and portraits of people
to NFT format is considered as a violation of
rights under article 86 of the CIAW and article
24 of the TCC.

It is also an important issue who will be
responsible in case of violation of rights
through NFT. Due to the general nature of
NFT and the fact that it is mostly used as an
investment tool, it should be accepted that
the NFT buyer as well as the NFT producer is
responsible for the infringement. Although it
is not possible to prevent the transfer of NFT
or prevent its access from abroad in terms of
Turkish law; at the very least, it is possible to
prevent access from Turkey and to demand
material and moral compensation against
violators.

Yapilan ¢alismalar cogunlukla NFT tzerinde-
ki telif haklarina yogunlassa da, aslinda NFT
formati kullanilarak eser sahiplerinin telif
haklarinin veya kisilerin resim/ portre hak-
larinin ihlal edilmesi mumkunduar. Nitekim
bunailigkin uyusmazliklar mahkemeler 6nu-
ne gelmeye baslamistir. Belirtmek gerekir ki
mevzuatta acik bir sekilde ifade edilmese de
bir eserin NFT formatina gevrilmesi de yine
eser sahibinin uhdesindeki bir hak olup izin/
lisans alinmadan olusturulan NFT formatlari,
s0z konusu eser sahibinin mali haklariniihlal
teskil eder. Yani sira kisilerin resim ve port-
relerinin NFT formatina aktarilmasi da FSEK
madde 86 ve TMK madde 24 kapsaminda
hak ihlali olarak kabul edilmektedir.

NFT yoluyla hak ihlali durumunda kimle-
rin sorumlu olacagi da énemli bir konudur.
NFT'nin genel niteligi ve cogunlukla bir yati-
nm araci olarak kullanilmasi dolayisiyla NFT
yapimcisinin yani sira NFT alicisinin da hak
ihlalinden sorumlu oldugu kabul edilmelidir.
Her ne kadar Turk hukuku agisindan NFT'nin
devrini 6nlemek veya yurtdigindan erigimini
engellemek mumkun degil ise de; en azin-
dan Turkiye'den erigsimin engellenmesi ve ih-
lal edenler aleyhine maddi ve manevi tazmi-
nat talebi yoneltilmesi mamkundar.
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