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ABSTRACT

Law No. 7418, titled “THE LAW AMENDMENT ON
PRESS LAW AND SOME STATUTES", published in
the Official Gazette dated 18.10.2022 and num-
bered 31987, was adopted on 13.10.2022. Along
with the 29th article of this law, to come after the
217th article of the Turkish Penal Code dated
26.09.2004 and numbered 5237;

“The crime of publicly disseminating misleading in-
formation

Article 217/A- (1) A person who publicly dissemi-
nates false information regarding the internal and
external security, public order and general health of
the country in a way that is suitable for disturbing
the public peace, just for the purpose of creating
anxiety, fear or panic among the public, is liable for
a period of one year to three years punishable by
imprisonment.

(2) If the perpetrator commits the crime by conceal-
ing his/her true identity or within the framework
of the activities of an organization, the penalty im-
posed according to the first paragraph is increased
by half.”

was regulated as a new clause. The aforemen-
tioned clause shall be conducted within the scope
of criminal law systematics and shall be evaluated
in terms of the elements of the crime.
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OZET

18.10.2022 tarihli ve 31987 Sayili Resmi Gazete ya-
yimlanan “BASIN KANUNU ILE BAZI KANUNLARDA
DEGISIKLIK YAPILMASINA DAIR KANUN" baslikl
7418 sayill kanun 13.10.2022 tarihinde kabul edil-
mistir. Bukanunun 29. Maddesiile birlikte 26.09.2004
tarihli ve 5237 sayili Turk Ceza Kanunu'na 217'nci
maddesinden sonra gelmek Uzere;

“Halki yaniltic bilgiyi alenen yayma sucgu

Madde 217/A- (1) Sirf halk arasinda endise, korku
veya panik yaratmak saikiyle, ulkenin ic ve dis gu-
venligi, kamu duzeni ve genel sagligi ile ilgili gerce-
ge aykiri bir bilgiyi, kamu barisini bozmaya elverisli
sekilde alenen yayan kimse, bir yildan uc yila kadar
hapis cezasiyla cezalandirilir.

(2) Fail, sugu gercek kimligini gizleyerek veya bir 6r-
gutun faaliyeti cercevesinde islemesi halinde, birinci
fikraya gore verilen ceza yari oraninda artirilir.”

seklinde yeni madde olarak duzenlenmistir. S6z ko-
nusu madde, ceza hukuku sistematigi kapsaminda
ele alinacak olup sugun unsurlari bakimindan deger-
lendirilecektir.

ANAHTAR KELIMELER
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ALENIYET, HALKI YANILTICI BILGIYI
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THE CRIME OF PUBLICLY DISCLAIMING INFORMATION TO THE PUBLIC ADDED
TO THE TURKISH CRIMINAL LAW NO. 5237 BY THE DISINFORMATION LAW

With the rapid spread of the internet in recent years, access to the internet has become almost

a fundamental right.

Son yillarda internetin cok hizli bir sekilde yaygimlasmasiyla, internete erisim adeta bir temel hak

olarak tezahiir etmektedir.

I.INTRODUCTION

With the rapid spread of the internet in re-
cent years, access to the internet has be-
come almost a fundamentalright. As a result
of this circumstance, information, news, and
content have been shared and spread in so-
ciety through digital platforms, acomponent
of the internet world, at a speed that has nev-
er before been seen in human history. By all
means, the dissemination, learning and dis-
cussion of information within the society isa
right for individuals in a democratic society
and in terms of media organizations, it is a
duty; however, the uncontrolled and unpre-
dictable transfer of inaccurate information to
individuals, without giving them the chance
to think and filter which is a basic and es-
sential process for human beings, attempt
on withholding them from making decisions
with free will and leave people vulnerable
to manipulation and misdirection and in a
way prevent the individuals from compre-
hending their own selves. In the process of
prevention of the aforementioned situation
regarding the disinformation law; pluralism,
tolerance and open-mindedness, which are
the three cornerstones of a democratic so-
ciety, shall be preserved and the transition
of the society to a prosperous future shall
be ensured. As we analyze the following
hereinafter: The Law Proposal (2/4471)
Amending the Press Law and Some Laws of

1. GIRIS

Son yillarda internetin ¢ok hizli bir sekilde
yayginlagsmasiyla, internete erisim adeta bir
temel hak olarak tezahur etmektedir. Bu du-
rumun bir sonucu olarak internet aleminin
bir parcasi olan dijital platformlar araciligiy-
la bilgilerin, haberlerin, iceriklerin toplumda
insanlik tarihinde gorulmemis bir hizla pay-
lasilmasi ve dolasima girmesi vaki olmustur.
Elbette bilgilerin toplum icinde yayilmasi,
ogrenilmesi ve tartisilmasi demokratik top-
lumda bireyler bakimindan bir hak; basin
kuruluslan acisindan ise bir 6devdir, ancak
dogrulugu kesin olmayan bilgilerin bireylere
insanin temel hareketi olan dasunme ve stiz-
gecten gecirme sansi vermeden denetimsiz
ve dngorulemez sekilde aktarilmasi bireyle-
rin elinden 6zgur irade ile karar verme san-
sini alacak, bireyleri manipule edilmeye ve
yonlendirilmeye karsi savunmasiz birakacak,
bir bakima bireyin kendini gerceklestirmesi-
nin 6nunu tikayacaktir. Dezenformasyon
yasasi ile bu durum 6nlenmeye caligilarak
demokratik toplumun 3 temel tasi olan ¢o-
gulculuk, hosgoru ve acik fikirlilik muhafaza
edilecek ve toplumun ileriye, mureffeh ya-
rinlara gecisi temin altina alinacaktir. Biz de,
oncelikle asagida inceleyecegimiz TCK md.
217/A'daki “Halki yaniltici bilgiyi yayma” su-
cunun “Kahramanmaras Milletvekili Ahmet
Ozdemir, istanbul Milletvekili Feti Yildiz ve
64 Milletvekilinin Basin Kanunu ile Bazi Ka-
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Kahramanmaras Deputy Ahmet Ozdemir, Is-
tanbul Deputy Feti Yildizand 64 Deputies of
the crime of “spreading misleading informa-
tion” in TCK Article 217/A, we are going to try
to shed light on the regulation by giving its
justification in the “Media Commission and
Justice Commission Reports” and then by
addressing all these issues within the scope
of criminal law systematics.

“Article 29 - Freedom of thought and opinion
(expression) is at the forefront of the funda-
mental rights that contribute to the formation
ofademocratic society by enabling public dis-
cussion and opinion formation. The basis and
ground of freedom of expression is described
as the “market of ideas” in the doctrine. The
most fundamental prerequisites for human
development and, by extension, societal
advancement are pluralism, tolerance, and
open-mindedness, which are essential for a
democratic society. These requirements form
the basis of freedom of expression. Freedom
of expression consists of three elements: the
right to access news or information, the right
to hold an opinion and the right to express
one’s opinion, and it protects these areas.
The right to access news or information; it en-
ables individuals to freely use communication
tools, to access news and information sources
easily, to choose from among different views
in the market of ideas, and thus to form their

nunlarda Degisiklik Yapilmasina Dair Kanun
Teklifi (2/4471) ile Dijital Mecralar Komisyo-
nu ve Adalet Komisyonu Raporlari”nda yer
alan gerekgesine yer vererek, sonrasinda ise
ceza hukuku sistematigi kapsaminda tim bu
hususlara deginerek duzenlemeye isik tut-
maya calisacagiz.

“Madde 29-Duistince ve kanaat (ifade) 6zguir-
lugu, kamusal tartisma ve kanaat olusumunu
mumkun kilarak demokratik toplumun olus-
masina katki saglayan temel haklarin basinda
yeralmaktadir. ifade 6zgurliginin temelive
zemini, doktrinde “fikirler pazari” olarak nite-
lendirilmektedir. Demokratik toplumun vaz-
gecilmezleri olan cogulculuk, hosgoru ve
acik fikirlilik; bireyin kendisini gelistirmesine,
dolayisiyla toplumun ilerlemesine yol acan
en temel gerekliliklerdir. Bu gereklilikler ise
ifade 6zgurlagunan alt yapisini olusturmakta-
dir. ifade 6zgurlagu, haberya da bilgiye ulas-
ma hakki, kanaat sahibi olma hakki ve kana-
ati aciklama hakki olmak Gzere ¢ unsurdan
olusmakta ve bu alanlari korumaktadir. Haber
ya da bilgiye ulasma hakki; bireylerin iletisim
araclarini 6zgurce kullanabilmelerine, haber
ve bilgi kaynaklarina kolayca erisebilmeleri-
ne ve fikirler pazarinda yer alan farkli gérusler
arasindan diledikleri secimiyapabilmelerine,
boylece kendilerine ait (6zgun) dustnce ve
kanaatlerini olusturabilmelerine imkan sagla-
maktadir. Ozuinde, negatif statti haklarindan

MAKALELER

2023 SUMMER

289



ARTICLES

PART 17

4

FOOTNOTE

1 Kahramanmaras Deputy Ahmet
Ozdemir, Istanbul Deputy Feti Yildiz,
and 64 Deputies’ Law Proposal on
Amending the Press Law and Some
Laws (2/4471) and Reports of the Dig-
ital Media Commission and the Justice
Commission, https://www5.tbmm.gov.
tr/sirasayi/donem27/yil01/ss340.pdf.

2 Hasan Tahsin Gokcan/ Mustafa
Artug, Turk Ceza Kanunu Serhi, Vol-
ume 5, Ankara 2021, p. 7236.
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own (original) thoughts and opinions. In es-
sence, freedom of expression, which is one
of the negative status rights, brings negative
obligations for states. In addition, the level of
fundamental rights and freedoms reached
today, with the effect of the decisions of the
European Court of Human Rights and the
examination of individual applications by the
Constitutional Court, also reveals the positive
obligations of states in terms of freedom of
expression. There is no doubt that this devel-
oping positive obligation will be to pave the
way for and develop freedoms. Digital plat-
forms, which are in great demand due to the
spread of technological developments and
the internet, have unpredictably increased
the speed of dissemination of information or
news, which can be described as more “con-
tent”, and considerably shortened the time
of mind-filtering, analysis and evaluation of
these contents. At this point, the anonymous
environment provided by the internet has
led to an increase in false or manipulative
content. In particular, content created with
special motives and spread in an organized
manner or sharing via bot accounts rapid-
ly increases disinformation on the internet.
The fabricated content that is purposefully
created in this way negatively affects prod-
uct safety in the market of ideas, manipulates
the opinion formation of individuals, and un-
dermines the innocence of the democratic
environment by encumbering free thought.
As a result, there is a need to take action to
ensure the security of news or information, as
well as the conflict or competition of free and
original ideas in a democratic environment,
even as mechanisms and opportunities are
being developed to make it easier for people
to access news or information. With the arti-
cle, it is regulated as a crime to publicly dis-
seminate false information about the internal
and external security, public order and gen-
eral health of the country in a way that is suit-
able for disturbing the public peace, just for
the purpose of creating anxiety, fear or panic
among the people. It has been emphasized
that this crime is a concrete danger crime by
seeking that the act is suitable for “disrupting
the public peace”. Additionally, it is sought as
an additional element that the act is carried
out with the intention of causing anxiety, fear,
or panic among the public in order to avoid
confusing these acts, which are referred to as
“disinformation,” with the right of individuals
to express or inform their individual opinions.
It should be noted that the content subject to
disinformation may be either false information
or falsified information regarding the internal
and external security, public orderand gener-

olan ifade 6zgurlugu, devletler igcin negatif
yukumlaluk getirmektedir. Bunun yani sira
Avrupa Insan Haklari Mahkemesi kararlari-
nin ve Anayasa Mahkemesinin bireysel bas-
vuru incelemelerinin etkisiyle temel hak ve
o6zgdurluklerin ginamuzde ulastigi seviye,
ifade 6zgurlugu bakimindan devletlerin po-
zitif yakamlalaklerini de ortaya koymaktadir.
Gelismekte olan bu pozitif yakamlalagun,
ozgurluklerin 6nunt acmak ve gelistirmek
yonunde olacaginda siphe bulunmamak-
tadir. Teknolojik gelismelerin ve internetin
yayginlasmasina bagli olarak ciddi ragbet
goren dijital platformlar, daha cok “icerik”
olarak nitelendirilebilecek bilgi veya haber-
lerin yayilma hizini éngdralemez bicimde
artirmis ve bu iceriklerin zihin stizgecinden
gecme, analiz etme ve dederlendirme sure-
sini oldukga kisaltmigtir. Bu noktada, inter-
netin sagladigi anonim ortam yalan, yanlis
veya manipdlatif iceriklerin artmasina neden
olmustur. Bilhassa, 6zel saiklerle olusturulup
organize bir bicimde yayilan icerikler veya
bot hesaplar araciligiyla yapilan paylasimlar,
internet ortamindaki dezenformasyonu hizli
bir bicimde artirmaktadir. Bu sekilde maksat-
I1 bir bicimde olusturulan uydurma icerikler,
fikirler pazarindaki arin gavenligini olumsuz
etkilemekte, bireylerin kanaat olusumunu
manipule etmekte ve 6zgur dustinceyiipotek
altina alarak demokratik ortamin masumiyeti-
ni zedelemektedir. Sonucta, kisilerin habere
veya bilgiye erisimini kolaylastirmaya yonelik
mekanizmalar ve imkanlar gelistirilirken, ha-
berveya bilginin guvenligi saglanarak, 6zgur
ve 6zgun fikirlerin demokratik ortamda catis-
masina ya da yarismasina yonelik tedbirlerin
alinmasi ihtiyaci ortaya cikmaktadir. Maddey-
le, sirf halk arasinda endise, korku veya panik
yaratmak saikiyle, tlkenin ic ve dis guvenligi,
kamu dudzeni ve genel saglig ile ilgili gerce-
de aykin bir bilgiyi, kamu barigini bozmaya
elverisli olacak sekilde alenen yaymak suc
olarak duzenlenmektedir. Fiilin, “kamu ba-
ngini bozmaya” elverigli olmasi aranarak, bu
sucun somut tehlike sucu oldugu vurgulan-
mugtir. Bunun yani sira “dezenformasyon” ola-
rak nitelendirilen bu fiillerin, kisilerin bireysel
kanaatlerini agciklama veya haber verme hak-
lanyla kanistinlmamasi igin fiilin, halk arasinda
endise, korku veya panik yaratma saikiyle ger-
ceklestirilmesiilave bir unsur olarak aranmak-
tadir. Belirtmek gerekir ki, dezenformasyona
konu icerik, tlkenin i¢ ve dis guvenligi, kamu
duzenive genelsagligiile ilgili dogrudan asil-
siz bir bilgi olabilecegi gibi tahrif edilmis bir
bilgi de olabilecektir. Kamu barigina ydnelik
suclar kapsaminda ihdas edilen bu sugun,
Bolumde yer alan diger suclardan daha fark-
l1 bir alani duzenlediginde suphe bulunma-
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al health ofthe country. There is no doubt that
this crime, created within the scope of crimes
against public peace, regulates a different
area from the other crimes in the Chapter. In
addition, if the crime is committed by hiding
the real identity of the perpetrator or within
the framework of the activity of an organiza-
tion, it is foreseen as a reason for increasing
the penalty™’.

Il. PRESERVATION OF
LEGAL VALUE BY THE
CRIME OF PUBLIC DIS-
SEMINATION OF DISIN-
FORMATION

As it is recognized that an action will result
in punishment if it is “accessory to disrupt-
ing the public peace,” it might be argued
that the right of the general pubilic to live in
peace should be included in the scope of
the regulation’s preservation of legal worth.
The concept of public peace should be pre-
sumed as the social order in which the law is
dominant in the relations between individu-
als. The sense of security that individuals
have when they live in a lawful society based
on peace should also be considered within
the concept of public peace?.

Since the public commitment of the act in
Article 217/A of the TCC is sought, the na-
tional public peace is the first thing that is
protected. With the aforementioned regula-
tion, both the general legal security and the
public’s feeling about the preservation of
the legal order are prioritized. Other forms of
preservation of legal values are public order,
protection of freedom of opinion and expres-
sion, establishment of the right to accurate
information, ensuring legal security and
combating disinformation.

These regulations aim to protect the legal
existence of the state, which includes inter-
ests such as public order and peace. This in-
cludes safeguarding against elements that
could undermine the internal order, public
security, and peace, such as activities that
incite or facilitate crime or organized crime.
The Turkish Criminal Code’s concept of pub-
lic peace refers to the social harmony, order,
and security created by the legal norms used
to regulate social life.

The aforementioned also could be under-
stood from the title of the section to which

maktadir. Ayrica sugun, failin gercek kimligini
gizlemek suretiyle veya bir érgutun faaliyeti
cercevesinde islenmesi hali, cezada artirrm
sebebi olarak 6ngoriulmektedir”.

Il. HALKI YANILTICI BiL-
GiYi ALENEN YAYMA SU-
CUYLA KORUNAN HUKU-
Ki DEGER

Fiil “kamu barisini bozmaya elverisli” olma-
sI halinde cezalandirilacagi i¢in bu duzen-
leme ile korunan hukuki degerin kamunun
barnis icinde yasama hakki oldugundan s6z
edilebilir. Kamu barigi kavramindan, birey-
ler arasindaki iliskilerde hukukun egemen
oldugu toplum duzeni anlasilmalidir. Birey-
lerin tasidig, baris esasina dayali bir hukuk
toplumunda yasadiklarina dair duygunun da
kamu barigi kavraminin icerisinde dusunul-
mesi gerekmektedir?.

TCK 217/A maddesinde yer alan fiilin ale-
nen islenmesinin aranmasindan hareketle,
ilk olarak korunan, ulusal duzeydeki kamu
barisidir. Bu duzenleme ile hem genel hukuk
guvenligi hem de halkin hukuk duzeninin
korunmasina dair hissiyati dGnemsenmekte-
dir. Diger korunan hukuki degerler ise kamu
duzeni, dusunce ve ifade hurriyeti korunma-
s, dogru haber alma hakkinin tesisi, hukuk
gavenliginin saglanmasi ve dezenformas-
yon ile mucadeledir.

Belirtmek gerekir ki, bu duzenlemelerin ama-
ci, devletin hukuki varliginin korunmasidir ve
bu koruma, kamu dazeni ve kamu barigi gibi
menfaatleri icerir. Bu menfaat, suga tesvik
eden veya orgutlu sucluluk faaliyetleri gibi
ic duzeni, kamu guvenligini ve barisini zayif-
latabilecek unsurlari da ihtiva eder. TCK tara-
findan ele alinan kamu barigi kavrami, sosyal
hayatin dtizenlenmesinde kullanilan hukuk
normlarinin yarattigi sosyal huzur, baris ve
guveni ifade eder.

Bu husus sucun eklendigi kisim basligin-
dan da anlasilmaktadir. Nitekim halki yanil-
tici bilgiyi alenen yayma sucunun eklendigi
TCK'nin tiguncu kisminin besinci bolamunun
baslig “Kamu Barisina Karsi Suglar“dir. Bun-
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the offense is included. As a matter of fact,
the title of the fifth section of the third part
of the Turkish Criminal Code, to which the
crime of spreading misleading information to
the public is included, is named as “Crimes
against Public Peace”. As it could be inter-
preted from this, it could be argued that the
preservation of legal value by the crimes reg-
ulated in the section and by the aforemen-
tioned crime is public peace.

I1l. BASIC ELEMENTS OF
THE CRIME

A. Material Aspects

1. Action

a. In General

An act is a behavior dominated by the will of
a person, intended to achieve a certain result
and taking place in the external world®. A hu-
man behavior that constitutes an offense in
accordance with the legal definition of the
crime is considered as an act. The person
who ensures that false information about the
nation’s internal and external security, public
order, and general health is publicly dissem-
inated in a way that is suitable for upsetting
the public peace in order to create anxiety,
fear, or panic among the public constitutes
the element of action under the law pertain-
ing to the crime of publicly disseminating
misleading information. In this context, the
public dissemination of disinformation shall
be considered as an action, and the element
that shall be analyzed is whether the informa-
tion is accurate.

In the preamble of the text of the article; what
should be understood from the concept of”
disinformation” remains to be unanswered,
only concepts such as “lie”, “false” or “ma-
nipulative content”, “disinformation”, “ falsi-
fied content” are included, and it has been
acknowledged that there is no explanation
as to what should be presumed from the con-
cept of “disinformation” which constitutes
the material element of the crime*. There-
fore, there have been discussions on what
the concept of disinformation is and who
determines whether a piece of information
is invalid or not. In the trial phase, the court
evaluates the characteristics of the particular
case and determine whether a piece of infor-

dan da anlasildigi gibi, bélumde duzenlenen
suclarla ve bu sug ile korunan hukuki degerin
kamu barisi oldugu soylenebilecektir.

I1l. SUCUN TEMEL UN-
SURLARI

A. Maddi Unsurlar

1. Fiil

a. Genel Olarak

Fiil, kisinin iradesiyle hakim oldugu, belli bir
neticeyi gergeklestirmeye matuf ve harici
duanyada cereyan eden bir davranistir®. Su-
cun kanuni tanimina uygun olarak haksiz-
lik teskil eden bir insan davranisi fiil olarak
degerlendirilmektedir. Halki yaniltici bilgiyi
alenen yayma sucuna iliskin kanunda ul-
kenin i¢c ve dis guvenligi, kamu duzeni ve
genel sagligi ile ilgili gercede aykiri bir bilgi-
nin halk arasinda endise, korku veya panik
yaratmak amaciyla kamu barisini bozmaya
elverisli sekilde alenen yayilmasini saglayan
kimse fiil unsurunu meydana getirmis ol-
maktadir. Bu baglamda gercege aykiri bilgi-
nin alenen halk arasinda yayilmasi fiil olarak
kabul edilecek olup, incelenmesi gereken
unsur bir bilginin gercek olup olmadigidir.

Madde metninin gerekcesinde; “gercege
aykiri bilgi” kavramindan ne anlasilmasi ge-
rektigi agiklanmamisg, sadece “yalan”, “yan-
lis” veya “manipulatif icerik”, “"dezenformas-
yon”, “uydurma icerik” gibi kavramlara yer
verilerek, sugun maddi unsurunu olusturan
“gercege aykiri bilgi” kavramindan ne anla-
silmasi gerektigi konusunda bir aciklama-
da bulunulmadigi gorulmektedir®. Bundan
dolayidir ki gercege aykir bilgi kavraminin
ne oldugu, kimin bir bilginin gercege aykiri
oldugunu tespit edecegi hususlarinda tar-
tismalar meydana gelmistir. Yargilama saf-
hasinda mahkeme tarafindan somut olayin
ozellikleri degerlendirilip bir bilginin gerce-
ge aykiri olup olmadigi tespit edilerek ger-
cege aykin bilginin halk arasinda yayilmasi
fillinin stbuta erip ermedigine karar verile-
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mation is invalid and conclude whether the
act of public dissemination of disinformation
has been committed. Thus, we presume that
the deliberations regarding which informa-
tion is invalid and inaccurate and how the
determination process implemented are irrel-
evant. However, we think that there should
be a parallelism between the concept of
disinformation in the text of the article and
the title of the crime of public dissemination
of disinformation. Hereof, we deem that the
concept of misleading information in the title
should be replaced with the concept of dis-
information. On the grounds that an accurate
information can also be used to mislead the
public as we perceived. Considering that
the public can also be misinformed with ac-
curate information that is not related to the
subject that is not intended to be reflected,
we think that the regulation of the title of the
article as the crime of “public dissemination
of disinformation” would be in accordance
with the principle of “certainty”, which is one
of the elements of the principle of “legality
in crime and punishment”. Likewise, in this
respect, we believe that it would be more ap-
propriate to ensure parallelism between the
title of the article and the text of the article in
order to remove the ambiguity in the text of
the article.

b. Publicity Element

In general, the dictionary meaning of “pub-
licity” is as follows: “the fact that something
is obvious and in the open, not hidden but
in plain sight, the manifestation of every-
thing, its outward appearance”®. In com-
parative law, the definition of publicity has
been made and in Article 69 of the Austrian
Criminal Code, publicity is defined as “ac-

cek oldugundan hangi bilginin gercek olup
olmadigina ve tespitin nasil yapilacaginailis-
kin meydana gelen tartismalarin yersiz oldu-
gu kanaatindeyiz. Ancak madde metninde
gecen gercede aykirn bilgi kavrami ile halki
yaniltici bilgiyi alenen yayma sucgu basligi
arasinda bir paralellik olmasi gerektigi, ger-
cege aykir bilgi kavraminin bu bakimdan
tartisildiginda baslikta yer verilen yaniltici
bilgi kavraminin gergegde aykiri bilgi kavra-
miile degistirilerek duzenlenmesi gerektigini
dusunmekteyiz. Zira gercek olan bir bilginin
de halki yaniltmak amaciyla kullanilabile-
cegini 6ngoérmekteyiz. Halkin yaniltilmasi
istenen konuyla alakasi olmayan gercgek bil-
gi ile de dezenformasyon saglanabilecedi
nazari itibara alindiginda, madde basliginin
“gercege aykiri bilgiyi alenen yayma” sucu
olarak duzenlenmesinin “sucta ve cezada
kanunilik” ilkesinin unsurlarindan birisi olan
“belirlilik” ilkesine uygun olacagini dusun-
mekteyiz. Keza, bu itibarla madde basligi
ile madde metni arasinda paralellik saglan-
masinin madde metnindeki muglakligr da
kaldirmasi bakimindan daha dogru olacagi
kanaatindeyiz.

b. Aleniyet Unsuru

“Aleniyet” kelimesi sdzlukte “bir seyin acik,
gorunur ve sakli olmadan g6z 6nunde bu-
lunmas!” veya “her seyin acik ve goranur
hali, dis gérunumua” anlamlarinda kullanilirs.
Mukayeseli hukukta aleniyetin tanimi yapil-
mis olup Avusturya CK'nin 69 uncu madde-
sinde aleniyet, “dogrudan dogruya genis bir
sahis kitlesi tarafindan algilanabilecek hare-
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tions that can be perceived directly by a
large mass of people”, in Article 233 of the
Brazilian Criminal Code, “public space, pub-
lic place or place where everyone can look”
is considered sufficient for publicity, and in
Article 129 of the Argentine Criminal Code,
after using the term “public place”, it is ac-
cepted that the act is public “even if the acts
committed in private places are seen unin-
tentionally”. Although our legal regulation
does not include a clear definition of public-
ity, the concept of publicity was included in
Article 153 of the (former) Turkish Criminal
Code No. 765, which regulated the offense
of incitement to disobey soldiers. The said
article was as follows

“The act:

1 - Through the press or any means of pro-
paganda;

2-Inanopen or public place and in the pres-
ence of more than one person;

3 - In a gathering that is not of a private na-
ture in terms of the place of gathering or the
number of participants or the subject and
purpose of the gathering, shall be deemed
to have been committed publicly in the ap-
plication of the Criminal Code.”

There are various opinions in the doctrine
regarding the concept of publicity. Accord-
ing to one opinion, the fact that the act is
committed in a place where any person can
see and hear constitutes publicity. As such,

ketler” olarak tanimlanmis, Brezilya CK'nin
233. maddesinde, “umumi yer, halk acik yer
veya herkesin bakabilecegi yer” aleniyeticin
yeterli sayilmis, Arjantin CK’'nin 129. madde-
sinde, “umuma acik yer” deyimini kullan-
diktan sonra “6zel yerlerde iglenen fiillerin
istenmeden gorulmesi halinde de” eylemin
aleni oldugu kabul edilmistir. Yasal duzenle-
memizde aleniyet hakkinda acik bir tanima
yer verilmemisse de aleniyet kavramina, 765
sayili (eski) TCK'nin Askerlere itaatsizlige tah-
rik sucunun duzenlendigi 153. maddesinde
aciklanmak suretiyle yer verilmisti. Anilan
madde su sekildeydi:

“Fiil :

1 - Matbuat vasita ile veya herhangi bir pro-
paganda vasitasi ile;

2 - Umumi veya umuma agik bir mahalde ve
birden ziyade kimseler huzurunda;

3 - Toplanilan mahal veya ictimaa istirak
edenlerin adedi veya toplantinin mevzuu ve
gayesiitibariile hususi mahiyeti haiz olmayan
birictimada islenmis olursa Ceza Kanununun
tatbikinda aleni olarak islenmis sayilir.”

Doktrinde aleniyet kavramina iliskin cesitli
gorusler yer almaktadir. Bir goruse gore,
fiilin herhangi bir kimsenin gorup isitebile-
cegi bir yerde islenmis olmasi aleniyet tes-
kil etmektedir. Buna gore aleniyet sucun
g6z 6nunde islenmesi demek olmayip, fiilin
islendigi yerin umumi bir yer olmasi ve go-
rulebilmek imkaninin mevcut bulunmasi ha-
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publicity does not necessarily indicate that
the crime is performed in full view of oth-
ers; rather, it occurs when the scene of the
conduct is public and there is a chance
that it may be witnessed®. According to this
view, the Court of Appeal has ruled that
“street”’, “in front of the police station”é, “in
the garden of the complex”?, “in the police
station which is a public place”®, “on the
seaside”"", “courtroom”'?, “court office”"?,
“furniture sales store”'4, “village road”’®,
“waiting room of the dispensary”’, “roof of
a house open on all sides”", “police station
building”8, “mosque”*®, “waiting room of a
doctor’s office”??, “field”?!, “working room
of a PTT officer”??, “garden of a house”?,
“fountain”?4, “factory buildings”?, “on the
street”?¢, “front of a teacher’s office”?, “in-
side a walled courtyard”?® publicly; the court
characterized places such as “prison”?, “in-
side the house”*, “prison ward”®", “ police
vehicle”?? “garden belonging to the Gendar-
merie Command”®®, “inside the apartment
building”34, “inside the house”, “vineyard
house”?¢, “PETKIM guesthouse”?’, “inside
the taxi”?, “room reserved for teachers’ rest
and private study”®, “the room of the forestry
district chief”#°, “a potato field”#", “a patient’s
room”“2 “a place reserved for central officers
and inspectors”®, “inside a prison”#4, “an in-
terrogation room”“% as non-public places*®.

The Court of Appeal’s jurisprudence on the
concept of publicity within the scope of the
offense of defamation under Article 125 of
the Turkish Criminal Code;

“Publicity entails that the insult can be heard,
seen, and perceived by a large number of
people at the same time. The victim’s honor
and character are more likely to suffer harm as
aresult of the act being witnessed or open to
the observation of others, and the public per-
formance of the unlawful act is another reason
for increasing the penalty due to publicity.

In the specific case under review, even
though the defendant uses derogatory lan-
guage while serving a sentence in prison,
which isn't a public place, it is illegal to in-
crease his sentence due to publicity even
though the conditions for the defendant
weren’t met”4’.

In this context, the Court of Appeal seeks the
existence of places that are considered to be
public by the Court of Appeal itself, in order
for the concept of publicity to be met.

linde gerceklesirs. Bu goruse gore; Yargitay,
“sokak”’, "polis merkezi 6nunde"®, “site bah-
cesinde”®, “aleni bir yer olan polis merkezi
icerisinde”?, “sahil kenarinda”", “durusma
salonu”"?, “mahkeme kalemi”'3, “mobilya
satig magazasi”™, "koy yolu”'s, “dispanserin
bekleme odasi”?¢, “her tarafi acik olan evin
dami”", “karakol binasi”®, “cami”’®, “doktor
muayenehanesinin bekleme salonu”?°, “tar-
[a”2", “PTT memurunun mesai odasi”?? “evin
bahgesi”?®, “cesme basi”?*, “fabrika binala-
r”?5, “cadde Uzeri”?, "6gretmenler odasinin
onu"%, “duvarla ceuvrili avlu ici”?® aleni ola-
rak; “cezaevi”?, “evin icerisi”3°, “cezaevinde
kogusu”®, “ekip araci”®?,"Jandarma Komu-
tanligina ait bahce”3?, "apartmanici”®4, “evin
ici”®, “bag evi”®®, “PETKIM misafirhanesi”¥,
“taksi ici"?®, “dgretmenlerin istirahat ve 6zel
calismalarina ayrilan oda”®, “orman bolge
sefinin odasi”#, “patates tarlasi”#, “hasta
odasi”#?, “santral memureleri ile kontrol go-
revlilerine ayrilan bir yer”#3, “cezaevi igi”*4,
“sorgu odasi”#® gibi yerleri aleni olmayan yer
seklinde nitelendirmigtir*e.

Yargitay’'in TCK 125. maddesinde yer alan
hakaret sucu kapsaminda aleniyet kavrami-
na iliskin ictihadi;

“Aleniyet hakaret eyleminin herkesin duya-
bilecegi, gorebilecegi ve sayisi belliolmayan
birden fazla kisiler tarafindan algilanabilir
olmasi anlamina gelmektedir. Aleniyet ne-
deniyle artinm yapilmasinin amaclarindan
biri magdurun onur ve séhretinin, fiili baska-
larinin duymasi veya duymasina acik olmasi
nedeniyle daha fazla zarar gérmesi digeri ise
hukuka aykirilik teskil eden fiilin bizatihi aleni
olarak icra edilmesidir.

inceleme konusu somut olayda; sanigin, ha-
kareticeren sozlerini aleni yerlerden olmayan
huktmld bulundugu cezaevinde soylemesi-
ne ragmen sanik hakkinda sartlari olusmadi-
g1 halde aleniyet artirmi yapilarak fazla ceza
verilmesi hukuka aykiridir”4”,

seklindedir. Bu baglamda Yargitay aleniyet
kavraminin gerceklesebilmesi igin aleni ola-
rak nitelendirdigi yerlerin de varligini aramak-
tadr.

Bir baska goruse gore, yapilan hareketlerin
belirli olmayan ve birden ¢ok kisi tarafindan
algilanabilme imkaninin olmasi aleniyetin
tespitinde esas alinmalidir. Hareketin yapil-
digi yerin aleniyetin belirlenmesinde dnemi
bulunmamaktadir®.
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According to another opinion, the fact that
the actions are not specific and can be per-
ceived by more than one person should be
taken as a basis in determining publicity. The
place of the act is not important in determin-
ing the publicity“®.

The basic criterion for publicity is that the
act is not certain in terms of the conditions
in which it took place and can be perceived
by more than one person. Perception may
be in the form of seeing or hearing. In order
to speak of publicity, it is not necessary for
the act to have been seen or heard. It is suf-
ficient that it can be seen or heard. This is
determined according to the nature of the
specific case®. Publicity refers to the perfor-
mance of the crime in a manner that allows
an indefinite number of persons to see or
hear the act®.

In our opinion, the nature of the place isirrele-
vant for the acceptance of publicity. The fact
that the act can be perceived by many un-
specified persons may lead to the fulfillment
of the element of publicity. The constitutive
element of the crime of spreading mislead-
ing information is that the perpetrator pub-
licly spreads false information. As a result,
in today’s world where the social structure
and technology are changing rapidly and
phenomena’s such as computers, internet,
cell phones and social media are frequent-
ly pronounced, the concept of “publicity”
should be further examined and analyzed in
terms of the crime of spreading misleading
information.

2. Object of the Crime

The object of the crime is the person or thing
on which the typical act takes place, but the
physical and material structure of the object
or person may also reveal the object of the
crime. Based on the short definition of the
object of the crime, it will be possible to say
that the object of the crime of public dissem-
ination of disinformation is the inaccurate
and invalid information related to the internal
and external security, public order and public
health of the country.

Article 217/A of the Turkish Criminal Code
punishes the person who publicly dissem-
inates disinformation on matters related
to the internal and external security, pub-
lic order and public health of the country
with the intention of creating anxiety, fear
or panic among the public in a manner that

Aleniyet icin temel 6lgut, fiilin gerceklestigi
kosullar itibaryla belirli olmayan ve birden
fazla kisi tarafindan algilanabilir olmasidir.
Algilamak, gormek veya duymak seklinde
olabilir. Aleniyetin gerceklestiginden soz
edebilmek icin kesin goralmus veya duyul-
mus olmasi da sart degildir. Gorulebilir veya
duyulabilir olmasi yeterlidir. Bu durum so-
mut olayin niteligine goére belirlenir*. Aleni-
yet, belirsiz sayida kisilerin eylemi gérmeleri
veya duymalarina olanak saglayacak sekilde
sucun islenmesini ifade eder®.

Kanaatimizce, yerin niteligi aleniyetin kabulu
bakimindan 6énemsizdir. Eylemin belirli olma-
yan bircok kisi tarafindan algilanabilir olmasi
aleniyet unsurunun gerceklesmesine sebe-
biyet verebilecektir. Halki yaniltici bilgiyi
alenen yayma sucunun kurucu unsuru failin
gercegde aykiri bilgiyi alenen yaymasidir. So-
nug olarak, toplumsal yapinin ve teknoloji-
nin hizla degistigi ve bilgisayar, internet, cep
telefonu, sosyal medya gibi olgularin siklik-
la telaffuz edildigi gunumuzde, “Aleniyet”
kavrami da s6z konusu halki yaniltici bilgiyi
alenen yayma sugu bakimindan daha fazla
irdelenmeli ve incelenmelidir.

2. Sucun Konusu

Sucun konusy, tipik hareketin Uzerinde ger-
ceklestigi kisi veya sey olmakla birlikte esya
veya kisinin fiziki, maddi yapisi da sugun
konusunu ortaya koyabilecektir. Sugun ko-
nusu hakkinda yapilan kisa tanimdan hare-
ket edildiginde halki yaniltici bilgiyi alenen
yayma sug¢unun konusunu Ulkenin i¢ ve dis
guavenligi, kamu duzeni ve genel sagligi ile
ilgili olan gercege aykiri bilginin olusturaca-
gini séylemek mumkun olacaktir.

TCKm. 217/A'da halk arasinda endise, korku
veya panik yaratmak kastiyla, tlkenin i¢ ve
dis guvenligi, kamu duzeni ve genel sagligi
ile ilgili konularda gercege aykiri bir bilgiyi
kamu barigini bozmaya elverisli bir sekilde
alenen yayan kisi cezalandirnlmaktadir. Bu
fikrada yer alan sugta, fiilin Uzerinde gercek-
lestigi sey alenen yayilmis olan gercege ayki-
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is conducive to disrupting public peace. In
the offense under this paragraph, the act is
based on untrue information that is publicly
disseminated. When we examine the object
of the crime as the person or thing on which
the typical act takes place, it will be neces-
sary to evaluate it as the untrue information
that has been publicly disseminated and the
public to which this untrue information has
been disseminated.

In this context, finally, according to the effect
they have on the object of the crime, a dis-
tinction is made between types of crimes as
crimes of harm and crimes of danger.

In terms of the formation of a crime in terms
of its legal definition, crimes are subject to a
classification as damage crimes and danger
crimes, based on the point that it is sufficient
to cause danger in terms of the object of the
crime committed or that it is necessary to
cause damage to the object of the crime.

According to the classification made accord-
ing to the effect they have on the object of
the crime, the object of the damage crimes
must be harmed and subjected to a real loss
of value. What should be understood by the
said damage and loss of value should be the
loss of interest, negative, bad result and loss
caused by the act committed.

On the other hand, in crimes of danger, it is
sufficient to cause danger in terms of the ob-
ject of the actindicated in the legal definition.
In order for the type of crime to be consid-

r bir bilgidir. Sucun konusunu, tipik hareke-
tin bzerinde gerceklestigi kisi veya sey olarak
inceledigimizde, s6z konusu alenen yayilmig
olan gercege aykir bilgi ve bu gercege aykir
bilginin yayilmis oldugu halk olarak deger-
lendirmek gerekecektir.

Bu baglamda son olarak sucun konusu Uze-
rinde yarattiklar etkiye gore sug tipleri ara-
sinda, zarar suglari ve tehlike suclar seklinde
ayrnim yapilmaktadir.

Kanuni tanimi itibariyle bir sugun olusumu
bakimindan, islenen sugun konusu bakimin-
dan tehlikeye sebebiyet vermesinin yeterli
olmasi veya sugun konusunu zarara ugrat-
masinin gerekli olmasi noktasindan hareketle
sugclar; zarar suclari ve tehlike suclar seklinde
bir tasnife tabi tutulmaktadir.

Sugun konusu Uzerinde yarattiklarn etkiye
gore yapilan tasnif uyarinca zarar suclari ha-
reketin konusunun zarara ugratilmasi, gergek
bir deger kaybina maruz kalmasi gerekmek-
tedir. S6z konusu zarar ve deger kaybindan
anlasilmasi gereken ise islenen fiilin neden
oldugu cikar kaybi, olumsuz, koéta sonug ve
ziyan olmalidir.

Ote yandan tehlike suclarinda, kanuni ta-
niminda isaret edilen hareketin konusu ba-
kimindan tehlikeye sebebiyet verilmesi kafi
olacaktir. Sug tipinin islenmis sayilabilmesi
icin haksizlik teskil eden hareket dogrultu-
sunda konunun gercekten zarara ugramasi
sart degildir. Zarara ugrama tehlikesi ile ob-
jektif olarak karsilasmis olundugu ve sucun
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ered committed, it is not necessary for the ob-
ject to actually suffer damage in line with the
act that constitutes an injustice. It is sufficient
for the type of crime to be considered com-
mitted in terms of danger crimes to accept
that it has objectively encountered the dan-
ger of harm and that there is the possibility
of creating a danger of harm on the object
of the crime.

In terms of the object of the crime of pub-
licly disseminating misleading information,
although the untrue information that has
been publicly disseminated above has been
evaluated as the public to which the untrue
information has been disseminated, it is nec-
essary to make an evaluation in such a way
that the object of the crime is the peace of the
public, as it will be obvious that the untrue
information disseminated among the public
will ultimately affect the peace of the public.

If the act committed objectively exposes the
object of the crime to the danger of being
harmed, it is referred to as a “danger crime”.
In this context, when we look at the legal defi-
nition of the crime of publicly disseminating
misleading information, the fact that the dis-
ruption of public peace is not considered as
an element of the crime indicates that the
crime should be included in the scope of
danger crime in accordance with the search
for the suitability to disrupt public peace, not
as a crime of harm.

Danger crimes are divided into two as con-
crete danger crimes and abstract danger
crimes.

While crimes in which the judge investigates
whether the acts in the legal definition ac-
tually create a danger on the object of the
crime they are directed to are defined as
concrete danger crimes, abstract danger
crimes are defined as crime types in which
the commission of the act in the legal defini-
tion of the crime is deemed sufficient for the
occurrence of that crime.

It would be convenient to clarify the differ-
ence between concrete danger crimes and
abstract danger crimes in order to under-
stand the issue. In concrete danger offens-
es, the judge must investigate whether the
object of the offense is actually endangered
in the concrete incident that occurred, while
in abstract danger offenses, there is no need
to investigate the issue in question.

konusu Uzerinde zarar tehlikesi yaratabilme
imkaninin variginin kabul edilmesi, tehlike
suclar bakimindan sug tipinin islenmis sayil-
masli bakimindan yeterlidir.

Halki yaniltici bilgiyi alenen yayma sugunun
konusu bakimindan yukarida her ne kadar
alenen yayilmis olan gercege aykir bilgi,
gercege aykir olan bilginin yayilmis oldu-
gu halk olarak degerlendirilmigse de sugun
konusu bakimindan halk arasinda yayilmig
olan gercege aykir bilginin neticeten kamu-
nun barigini etkileyecegi ortada olacagindan
sucun konusu bakimindan kamunun barisi
olacak sekilde de degerlendirme yapmak
gerekmektedir.

islenen fiil, sugun konusunu objektif olarak
zarara ugrama tehlikesi ile karsi karsiya bi-
rakmigsa “tehlike sucu’'ndan” séz edilir. Bu
baglamda halki yaniltici bilgiyi alenen yay-
ma sucunun kanuni tanimina baktigimizda
kamu barisinin bozulmasinin sucun unsuru
olarak degerlendirilmemesi, sugcun zarar
sucu olarak degerlendirilmeyip kamu barisi-
ni bozmaya elverisliligin aranmasi uyarinca
tehlike sugu kapsamina girmesi gerektigine
isaret etmektedir.

Tehlike suglari ise kendiicerisinde somut teh-
like sucu ve soyut tehlike sucu olmak Uzere
ikiye ayrilmaktadir.

Kanuni tanimdaki hareketlerin, yoneldikleri
su¢ konusu Uzerinde gercekten bir tehlike
yaratip yaratmadiklarinin hakim tarafindan
arastinldigi suclar somut tehlike suclari
olarak tanimlanirken, soyut tehlike suclari
ise sucun kanuni taniminda yer alan hare-
ketin islenmesinin o sugun olugmasi baki-
mindan yeterli goruldugu sug tipleri olarak
tanimlanmaktadir.

Somut tehlike suclariile soyut tehlike suclari-
nin farkinin ortaya koyulmasi konunun anla-
silmasi bakimindan faydali olacaktir. Somut
tehlike suclarinda, hakimin, meydana gelen
somut olayda sucun konusunun gergekten
tehlikeye dusuralup dusuralmediginin aras-
tinlmasi gerekirken, soyut tehlike suclarinda
s6z konusu hususun arastirilmasina gerek
yoktur.

Kanaatimizce halki yaniltici bilgiyi alenen yay-
ma sucunun, TCK'da eklendigi bélum olan
6zel hukumlere ait ikinci kitabinin topluma
karsi suglar duzenleyen ucuncu kisminda
yer almasi ile birlikte sugun kanuni tanimin-
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In our opinion, when the crime of public
dissemination of disinformation is included
in the third section of the second book of
special provisions, which is the section that
was added in the Turkish Criminal Code,
regulating crimes against society, and when
the expression “in a way that is contributory
to disrupting public peace” in the legal defi-
nition of the crime is evaluated within the
scope of the justifications of article 170/1 and
article 216 of the Turkish Criminal Code and
the jurisprudence of the Court of Cassation, it
will be necessary to state that it is a concrete
danger crime.

Namely; in the first paragraph of the article
text of the offense of intentionally endan-
gering general security in article 170/1 of
the Turkish Penal Code, the optional acts
constituting this offense are determined as
starting a fire; causing a building collapse,
landslide, avalanche, flood or flood; firing a
gun or using explosives without permission.
However, in order to be sentenced for these
acts, there must be a concrete danger to the
life, health or property of persons. Thus, the
offense in question is defined as a crime of
concrete danger. The realization of the of-
fense depends on the occurrence of a con-
crete danger. In other words, the act must be
“committed in a manner that may be danger-
ous to the life, health or property of persons
or in a manner that may create fear, anxiety
or panic in persons”®'. For instance, in the
first paragraph of article 170 of the Turkish
Criminal Code, the act of starting a fire is not
sufficient for punishment. The judge will in-
vestigate whether a danger “in terms of the
life, health or property of persons” arises as
a result of this act or whether “fear, anxiety
or panic is created in persons” by consider-
ing the characteristics of the concrete event.
In addition, since an objectively real danger
must have occurred on the object protected
in concrete danger crimes, a causal link must
also be established between the perpetra-
tor’s action and the resulting danger®2.

Regarding article 216 of the Turkish Criminal
Code, the case law of the Court of Cassation
on the object is as follows:

“While article 312 of the Turkish Criminal-
Code no. 765, which was in force on the
date of the crime, requires ... “public incite-
ment to enmity and hatred in a way that
may be dangerous for public order”, article
216/1 of the Turkish Criminal Code no. 5237,
which entered into force after the date of the

da yer alan “kamu barigini bozmaya elverisli
sekilde” ifadesinin, TCK 170/1 maddesi ve
216. maddesinin gerekgeleri ile Yargitay'in
ictihatlan kapsaminda degerlendirildiginde,
somut tehlike sucu oldugunu ifade etmek
gerekecektir.

Soyle ki; TCK 170/1 maddesinde yer alan
genel guvenligi kasten tehlikeye sokma su-
cunun madde metninin birinci fikrasinda, bu
sucu olusturan secimlik hareketler, yangin
cikarmak; bina ¢okmesine, toprak kaymasi-
na, ¢ig dusmesineg, sel veya tagskina neden
olmak; silahla ates etmek veya izinsiz patla-
yici madde kullanmak, olarak belirlenmistir.
Ancak, bu fiiller dolayisiyla cezaya hukme-
debilmek icin, kisilerin hayati, sagligi veya
malvarligi bakimindan somut bir tehlikenin
meydana gelmesi gerekir. Boylece, s6z ko-
nusu sug, bir somut tehlike sugu olarak ta-
nimlanmistir. Sugun gerceklesmesi somut
tehlikenin ortaya ¢cikmasina baglidir. Diger
bir ifadeyle fiil; “kisilerin hayati, sagligi ve
malvarligi bakimindan tehlikeli olabilecek
bicimde ya da kisilerde korku, kaygi veya
panik yaratabilecek tarzda gerceklesmis”
olmalidir®’, Ornegin TCK'nin 170’'inci mad-
desinin birinci fikrasinda yangin ¢ikarmak
hareketi cezalandirma bakimindan yeterli
degildir. Hakim bu hareketin sonucunda
“kisilerin hayati, sagligi veya malvarligi baki-
mindan” bir tehlikenin dogup dogmadigini
ya da “kisilerde korku, kaygi veya panik yara-
tilip yaratilmadigini” somut olayin ¢zellikleri-
ni dikkate alarak arastiracaktir. Ayrica somut
tehlike suglarda korunan konu tGzerinde ob-
jektif olarak gercek bir tehlike meydana gel-
mis olmasi sart olduguna gore, failin eylemi
ile ortaya c¢ikan tehlike arasinda nedensellik
bagi da kurulmalidir®2,

TCK 216. maddesi bakimindan ise Yargi-
tay'in konuya iliskin ictihadi;

“Sug tarihinde yurarlukte bulunan 765 sayi-
Il TCK'nin 312. maddesinde .."kamu ddizeni
icin tehlikeli olabilecek bir sekilde dusman-
liga ve kin beslemeye alenen tahrik” aran-
makta iken, su¢ tarihinden sonra yururluge
giren 5237 sayili TCK'nin 216/1. maddesi ise
“... tahrik eden kimse, bu nedenle ....acik ve
yakin tehlikenin ortaya cikmasi halinde ....
cezalandirilir.” seklinde duzenlenmistir. 765
sayili Yasanin 312. maddesinde fiilin su¢
olmasi icin sadece sanik tarafindan soylen-
mesi ve yazilmasi yeterli géruldugu halde,
5237 sayili TCK'da belirtilen hususlar yeterli
gorulmeyip “.. bu nedenle acik ve yakin bir
tehlikenin ortaya ¢cikmasi” unsuru aranir hale
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crime, is regulated as “... the person who
incites ... is punished .... in the event that a
clear and imminent danger arises .... for this
reason.” While in article 312 of the law no.
765, it was deemed sufficient for the act to
be a crime only if it was said and written by
the defendant, in the Turkish CriminalCode
No. 5237, the aforementioned points are not
deemed sufficient and the element of “... the
emergence of a clear and imminent danger
for this reason” has been sought. The effect
and reaction of the act in the outside world is
taken into consideration, and the act is con-
sidered a crime “in the event” of a clear and
imminent danger. As clearly stated in the jus-
tification of the law, there is no doubt that the
danger here is a concrete danger. In order
for the offense in question to occur, the dan-
ger of deterioration of public security must
arise based on concrete facts. In every case,
the existence of concrete danger must be
sought. Furthermore, an assessment should
be made as to whether the limits of the free-
dom of thought and expression guaranteed
by Articles 9 and 10 of the ECHR, which are
considered part of our domestic law pursu-
ant to articles 25, 26 and 90 of the Consti-
tution, have been exceeded. Articles 26 of
the Constitution of the Republic of Turkey
and Article 10 of the ECHR emphasize that
the freedom of expression includes the free-
dom to receive orimpart news or information
without interference by official authorities
and that the freedom to receive and impart
information is of particular importance. The
European Court of Human Rights, in its many
judgments emphasizing the freedom of ex-
pression of opinion guaranteed under Arti-
cle 10, has almost unanimously recognized
that this freedom is one of the cornerstones
of a democratic society and constitutes
one of the conditions for the progress and
development of the individual and that this
freedom may include not only news or ideas
that are considered harmless, but also those
that are contrary, irregular or alarming for
the state or a part of the public, and that it
is a requirement of open-mindedness that a
democratic society cannot withdraw. In the
concrete case, when the columns subject to
the case are considered and evaluated as a
whole, they do not contain violence, there is
no reaction in the society due to these col-
umns, there is no clear and imminent danger,
for these reasons, they are within the scope
of freedom of expression and the elements
of the crime defined in Article 216 of the TCC
No. 5237. The elements of the crime defined
in Article 216 of the TCC No. 5237 did not oc-
cur and the defendant should be acquitted,

gelmistir. Gergceklesen fiilin dis dunyada
meydana getirdigi etki ve tepki gozetilmek-
te, acik ve yakin tehlikenin ortaya ¢ikmasi
“halinde” fiil su¢ sayilmaktadir. Yasanin ge-
rekcesinde acikca belirtildigi gibi buradaki
tehlikenin somut tehlike oldugu yénunde
bir kusku bulunmamaktadir. S6z konusu
sucgun olusmasi i¢in kamu gavenliginin bo-
zulmasi tehlikesinin somut olgulara dayall
olarak ortaya cikmasi gerekir. Her olayda,
somut tehlikenin varligi aranmalidir. Ayrica,
Anayasanin 25, 26 ve 90"inci maddeleri ge-
regince ic hukukumuzun bir pargasi sayilan
AIHS 9 ve 10’'uncu maddeleriyle giivence
altina alinan dusunce ve ifade hurriyetinin
sinirlarinin asilip asilmadigr yonunden de
degerlendirme yapilmalidir. T.C. Anayasasi-
nin 26 ve IHAS'nin 10. maddeleri, dustince
hurriyetinin resmi makamlarin mudahalesi
olmadan haber veya bilgi almak veya ver-
mek serbestligini de kapsadigi gibi haber
alma, 6grenme 6zgurlagunun o6zel bir se-
kilde 6nemsendigini hatirlatmaktadir. Avru-
pa insan Haklari Mahkemesi, 10. maddede
garanti altina alinan dusunceyi aciklama
6zgurluguna vurgulayan bircok kararinda
hemen hemen ortak bir ifade kullanarak bu
o6zgurluguan demokratik toplumun temel tas-
larindan olup, kisinin ilerleyip gelismesinin
kosullarindan birini teskil edecegini ve bu
o6zgurlugun sadece zararsiz sayilan haber
ya da fikirler bakimindan degil, ayni zaman-
da, devlet yahut halkin bir bolumu icin ay-
kiri, kural digi veya endise verici olanlari da
icerebilecegini, demokratik toplumun vaz-
gecemeyecegi acik fikirliligin geregi oldu-
gunu kabul etmistir. Somut olayda davaya
konu koése yazilari bir batun olarak ele ali-
nip degerlendirildiginde, siddet icermedigi,
bu yazilar nedeniyle toplumda higbir tepki
meydana gelmedigi, acik ve yakin bir teh-
likenin mevcut olmadig, bu nedenlerle de
ifade 6zgurlugu kapsaminda olup 5237 sa-
yill TCK'nin 216. maddesindeki tanimlanan
sucun unsurlarinin olugsmadigi ve sanigin
beraatine karar verilmesi gerektigi gozetil-
meden, yazili bicimde mahkumiyetine karar
verilmesi, yasaya aykiri, sanik mudafiinin
temyiz itirazlan bu itibarla yerinde goralmus
oldugundan hukmun bu sebepten dolayi
5320 sayili Yasanin 8/1. maddesi uyarinca
uygulanmasi gereken 1412 sayili CMUK'un
321. maddesi geregince bozulmasina ... ka-
rar verildi.”®® seklindedir.

TCK’'nin 216'nci maddesinin gerekcesinde
de benzer yonde aciklamalara yer veril-
migtir: “Bu suretle, cagdas hukuktaki soyut
tehlike suclarini azaltma yonundeki egilim
dikkate alinmig, temel hak ve hurriyetlerin
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but the decision to convict the defendant in
the written form is contrary to the law, the
appeals of the defendant’s defense counsel
have been deemed appropriate in this re-
spect, and for this reason, the judgment is re-
versed in accordance with Article 321 of the
Code of Criminal Procedure No. 1412, which
should be applied in accordance with Article
8/1 of the Law No. 5320 ... was decided"®®.

The preamble to Article 216 of the Turkish
Criminal Code (TCC) also contains similar
explanations: “In this regard, the tendency
in contemporary law to reduce abstract dan-
ger crimes has been taken into consideration
and the area of use of fundamental rights
and freedoms has been expanded. For this
offense to occur, there must be a concrete
factual danger of a deterioration in public
security. This danger is a concrete danger.
In determining whether this concrete danger
has occurred, the result of the danger caused
by the words and behaviors of the perpetrator
must occur. The judge will determine wheth-
er this danger has been realized due to the
expressions used, by showing the grounds.
In this context, it must be established that the
person’s words and behavior constitute an
imminent danger in terms of disrupting pub-
lic security. The words and behaviors of the
person must have an effect on a segment of
the public that justifies the concern that the
acts subject to incitement will be committed.
The criterion of “clear and present danger”
must exist between freedom of expression
and such dangerous offenses. Accordingly,
speeches or opinions may be prohibited if
they constitute a clear and present danger
to society, and punishment cannot be im-
posed for the offense in question unless the
existence of such a dangeris clearly and con-
cretely established”.

In this direction, we are of the opinion that
the element sought in the expression “being
conducive to disrupting public peace” in the
definition of the crime in the newly added
Article 217/A of the Turkish Criminal Code
(TCC) will be evaluated within the scope of
the crime of concrete danger. Whether the
danger in concrete danger crimes should
be considered as a result or as an objective
condition of punishment is another issue that
needs to be discussed.

In our opinion, in concrete danger crimes,
the fact that the act performed in accor-
dance with the legal description creates a
concrete danger for the subject of the crime

kullanim alani genigletilmistir. S6z konusu
sucun olugmasiigin, kamu gtvenliginin bo-
zulmasi tehlikesinin somut olgulara dayali
olarak varligi gereklidir. Bu tehlike, somut
bir tehlikedir. Bu somut tehlikenin gercekle-
sip gerceklesmedigini belirlerken failin s6z
ve davraniglarinin neden oldugu tehlike
neticesinin gerceklesmesi gerekir. Hakim,
kullanilan ifadeler dolayisiyla bu tehlikenin
gerceklesip gerceklesmedigini, dayanak
noktalarini géstermek suretiyle belirleye-
cektir. Bu kapsamda, kisinin s6z ve davra-
niglarinin kamu guvenligini bozma agisin-
dan yakin bir tehlike olusturdugunun tespit
edilmesi gerekir. Kisinin s6z ve davraniglari-
nin, halkin bir kesimi tUzerinde tahrik konusu
fiillerin isleneceg@i hususunda duyulan endi-
seyi hakli kilacak bir etki olugturmasi gerekir.
ifade 6zgurlugu ile bu tip tehlike suglari ara-
sinda “acik ve mevcut tehlike” kriterinin var
olmasi gerekir. Buna gore, yapilan konusma
veya 6ne surulen dusunceler toplum agisin-
dan acik ve mevcut bir tehlike olusturdugu
takdirde yasaklanabilmekte, keza boyle bir
tehlikenin varligi somut olarak, acik¢a tespit
edilmedikce s6z konusu sugtan dolayi ceza-
landirma yoluna gidilemez".

Bu dogrultuda TCK'ya yeni eklenen 217/A
maddesindeki sucun taniminda gegen
“kamu barigini bozmaya elverigli olmasi” ifa-
desinde aranan unsurun somut tehlike sucu
kapsaminda degerlendirilecegi kanaatinde-
yiz. Somut tehlike suclarindaki tehlikenin,
netice olarak mi yoksa objektif cezalandiril-
ma sarti olarak mi degerlendirilmesi gerekti-
giise, tartisilmasi gereken diger bir husustur.

Kanaatimizce somut tehlike suclarinda, icra
edilen kanuni tarife uygun fiilin sucun ko-
nusu acisindan somut bir tehlike meydana
getirmesi, bu suclar agisindan kurucu bir
unsur olarak degil, bir cezalandirilabilme
sarti olarak anlasilmaktadir®®. Objektif ceza-
landirlabilme sartlari, sugun butun unsurlari
gerceklestikten sonra s6z konusu olabilen
ve esasen gerceklesmedigi taktirde kisinin
haksizlik ve suc teskil eden eyleminden ce-
zalandinlmasini engelleyen sartlardir®®. Ob-
jektif cezalandirlabilme sarti ihtiva eden suc-
lar, unsurlarin gerceklesmesiyle tamamlanir
ve sug sartin degil, unsurlarin tamamlandigi
anda ve yerde islenmis sayilir. Ancak objek-
tif cezalandirilabilme sarti gergceklesmedigi
muddetce kisi eyleminden sorumlu tutula-
maz®®. S6z konusu sug tipinde kamu bari-
sinin bozulmasi bakimindan, acik ve yakin
bir tehlikenin ortaya ¢ikmasi sugun kurucu
unsuru degil, objektif cezalandirilabilme sar-
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is understood as a condition of criminal-
ity, not as a constitutive element for these
crimes®*. Objective conditions of criminality
are the conditions that may be in question
after all the elements of the crime have been
realized and which, if not realized, prevent
the person from being punished for the act
that constitutes injustice and crime®®. Crimes
that contain objective conditions of crimi-
nality are completed upon the fulfillment of
the elements, and the crime is considered to
have been committed at the time and place
where the elements are completed, not the
condition. However, as long as the objec-
tive condition of criminality is not fulfilled,
the person cannot be held responsible for
his/ her action®. In this type of crime, the
emergence of a clear and imminent danger
in terms of disruption of public peace is not
a constituent element of the crime, but an
objective condition of criminality, therefore,
if no clear and imminent danger to public
peace emerges after the act is committed,
the perpetrator shall not be punished for the
attempt.

In the measure of clear and present danger,
clarity means that the danger is revealed in
such a way that there is no room for doubt,
and imminence means that the words used
in the expression of opinion are close to the
possibility of causing concrete danger, i.e.
harm. In addition to the high probability of
the occurrence of harm to the extent of inev-
itability, whether the expression of thought
contains a clear and direct threat must also
be checked separately in each concrete
case®.

The legal definition of the offense of public
dissemination of disinformation is that the
dissemination of inaccurate information
about the internal and external security,
public order and public health of the coun-
try among the public is of a nature that is
“capable of disrupting public peace”, in oth-
er words, it is required to be of a nature that
would disrupt the peace of society and pub-
lic peace. In this type of crime, by including
the requirement that the false information
disseminated publicly “must be capable
of disrupting public peace”, the possibility
of criticism, freedom of expression and the
right to make political propaganda should
not be harmed, and statements made for dif-
ferent purposes should be punished if they
reveal a danger determined in terms of their
real elements. In other words, in order to
punish the public dissemination of false in-

tidir, bu nedenle anilan eylem gercgeklestiril-
dikten sonra, kamu barisi bakimindan yakin
ve acik bir tehlike ortaya ¢ikmadiginda, fail
tesebbusten de cezalandirilmayacaktir.

Acik ve mevcut tehlike 6lcusunde, aciklik,
tehlikenin, kuskuya meydan vermeyecek se-
kilde ortaya ¢cikmasini; yakinlik ise, dustunce
actklamasinda kullanilan kelimelerin somut
tehlike yani zarar yaratma olasiligina yakin
olmasini ifade etmektedir. Zararin ortaya
¢tkmasi olasiiginin kaginilmazlik él¢tstnde
yuksek olmasinin yani sira, dusunce acikla-
masinin acgik ve dogrudan bir tehdit icerip
icermedigi de her somut olayda ayri ayri de-
netlenmelidir®’.

Halki yaniltici bilgiyi alenen yayma sugunun
kanuni tanimina ulkenin i¢ ve dig gavenligi,
kamu duzenive genelsagligiile ilgiligercege
aykir bir bilginin halk arasinda yayilmasinin
“kamu barisini bozmaya elverigli” nitelikte ol-
mas|, yani toplumun huzuru ve kamu barigini
bozacak nitelikte olmasi aranmistir. Bu su¢
tipinde, alenen yayilmis olan gercege aykir
bilginin “kamu barisini bozmaya elverisli ol-
masl!” zorunluluguna yer verilmek suretiyle,
elestiri olanaginin, ifade 6zguarlagunun, siya-
sal propaganda yapma hakkinin zedelenme-
mesi, degisik amaglarla yapilan aciklamala-
rin, gercek unsurlari itibariyle belirlenmis bir
tehlikeyi ortaya cikarmasi halinde cezalandi-
nlmasi, yani zorunluluk hallerinde gercege
aykir bilginin alenen yayilmasini cezalandir-
mak i¢cin bunun somut bir tehlikeye meydan
verecek nitelikte olup olmadigina bakilmasi
“acik, yakin ve mevcut tehlike” bulunmayan
hallerde cezalandirlmamak gerektigi vur-
gulanmisg, boylece toplumsal korunma ve
ozgurluklerin ayni zamanda saglanip korun-
masi amaglanmistirse,

Bu kapsamda sanik bakimindan daha fazla
guvence iceren, teorik esaslarla muvafik
olan ve ifade ve dusunce 6zgurlugu kapsa-
minin genisletildigi isabetli yolun, Yargitay
tarafindan gerek TCK 170/1 maddesi, gerek
TCK 216. maddesi uyarinca tercih edilen,
somut tehlike sucu kapsamindaki tehlike-
nin gerceklesmesi dogrultusundaki objektif
cezalandirlma sarti gorasunun TCK 217/A
maddesi bakimindan da surdurulecegini
dusunmekteyiz.

istanbul Hukuk Mecmuasinda yayinlanan
Tehlike Suclari Baglaminda Halki Kin ve DUs-
manliga Tahrik veya Asagilama Suglari (TCK
m 216) konulu arastirma makalesinde konu-
ya iligkin aksi yonde goruslerin ise;
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formation in cases of necessity, it has been
emphasized that it should be considered
whether it is of a nature to cause a concrete
danger, and that it should not be punished
in cases where there is no “clear, imminent
and present danger”, thus aiming to ensure
and protect social protection and freedoms
at the same time®®,

In this context, we believe that the objective
condition of criminality in line with the reali-
zation of the danger within the scope of the
concrete danger offense, which is preferred
by the Supreme Court both in accordance
with Article 170/1 of the TCC and Article 216
of criminal code of the Republic of Turkey
(TCC), shall be maintained in terms of Article
217/A of criminal code of the repubilic of Tur-
key (TCC), which includes more assurance
for the defendant, is in line with the theoret-
ical principles and the scope of freedom of
expression and thought is expanded.

In the research article on the Crimes of Incit-
ing or Denigrating the Public to Hatred and
Enmity in the Context of Danger Crimes (TCC
Art. 216) published in the Istanbul Law Jour-
nal, the contrary opinions on the subject;

As a matter of fact, the realization of a con-
crete danger sought in concrete danger
crimes should be evaluated within the scope
of material elements. However, it could be in-
terpreted that the concrete danger could be
considered within the scope of the resultina
broad sense and this issue cannot be consid-
ered as an objective condition of criminality
other than the elements of the crime, and asa
result, this element is within the scope of the
perpetrator’'s intent. However, the issue of at-
tempt to commit the crime of concrete dan-
ger is controversial and should be evaluated
according to the concrete case, considering
the existing attempt regulation.

The offenses regulated under § 130 of the
German Criminal Code, which are general-
ly referred to as “expression offenses”, are
examples of different types of offenses. As
mentioned above, § 130 Il of the German
Criminal Code is an example of an abstract
danger offense, | and Ill are examples of an
abstract-concrete danger offense, while §
130 IV of the German Criminal Code, which
requires a breach of public peace, is a con-
sequential offense and is an example of a
damage offense.”

it is worth noting that it is in the form of®°.

“Nitekim somut tehlike suclarinda aranan
somut bir tehlikenin gerceklesmesi, maddi
unsurlar kapsaminda degerlendirilmelidir.
Bununla birlikte somut tehlikenin, genis an-
lamda netice kapsaminda ele alinabilecegi
ve bu hususun, sucun unsurlari disinda ob-
jektif cezalandinlabilme kosulu olarak de-
gerlendirilemeyecegi ve bunun bir sonucu
olarak bu unsurun failin kastinin kapsamin-
da oldugu soylenebilir. Ancak somut tehli-
ke suguna tesebbus hususu tartismali olup,
mevcut tesebbus duzenlemesi de dikkate
alinarak somut olaya gore degerlendirme
yapilmalidir.

Genel olarak “ifade suglan” olarak nitelendiri-
len Alm CK § 130'da duzenlenen suglar, farkli
suc turlerine drnek teskil etmektedir. Yukari-
da ifade ettigimiz tzere, Alm CK § 130 Il so-
yut tehlike suguna, 1 ve Il soyut-somut tehlike
suguna ornek teskil ederken, kamu barisinin
bozulmasinin arandigr Alm CK § 130 IV ise,
neticeli bir suc olup, zarar sucuna 6érnek teskil
etmektedir.”

seklinde oldugunu belirtmekte fayda gor-
mekteyiz®.
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3. Result

The consequence would only be considered
as an element if it is included in the legal
definition of the crime. Thus far, the under-
standing that “there is no crime without con-
sequence” prevailing in the classical criminal
theory has been discarded. In contemporary
criminal law, instead of the theory of crime
based on the injustice expressed by the re-
sult, a theory of crime based on the injustice
expressed by the act has been developed®®.

In this context, under the heading of the ob-
ject of the crime in the material elements; it
has been revealed that the crime of public
dissemination of disinformation is a con-
crete danger crime, and the realization of
the danger will be evaluated as an objective
condition of criminality, not as a result of the
material elements of the crime.

4. Perpetrator

The perpetrator is in Article 37 of the Turk-
ish Criminal Code defined as “Each person
who performs the act together in the legal
definition of the crime is responsible as the
perpetrator.” In other words, the person who
dominates the act within the legal scope of
the crime and commits the injustice in accor-
dance with the legal definition is known as
the perpetrator. In terms of the expression
“the person who publicly disseminates in a
way that is suitable for disturbing the public
peace” in the crime of public dissemination
of disinformation, which is the crime that
was mentioned and explained; it has been
revealed that it is a crime that can be commit-
ted by anyone. From this point of view, every
real person who has the ability to act can be
the perpetrator of the crime in question.

It should also be noted that in accordance
with the articles of the law enacted in
18.10.2022, some regulations were also in-
troduced to the Press Law No. 5187. Accord-
ing to the amendment to the law, Annex 3
and Annex 6 articles added to the Press Law
No. 5187 are as follows:

“Conditions sought for persons who can ob-
tain a press card Annex Article 3-;

In order for those who request a press card
to apply;

...¢) Even if the periods specified in Arti-

3. Netice

Netice, ancak, sucun kanuni taniminda var-
sa bir unsur olarak dikkate alinacaktir. Bu-
gun artik, klasik suc teorisinde hakim olan
“neticesiz su¢ yoktur” anlayisi terk edilmistir.
Cagdas ceza hukukunda, neticenin ifade et-
tigi haksizlik tzerine kurulu sug teorisi yerine,
hareketin ifade ettigi haksizliga dayali bir sug
teorisi gelistirilmistir®,

Bu kapsamda maddi unsurlardaki sugun
konusu basligi altinda; halki yaniltic bilgiyi
alenen yayma sucunun somut tehlike sugu
oldugu, tehlikenin gerceklesmesinin sucun
maddi unsurlarindan netice olarak degil de
objektif cezalandirilabilme sarti olarak deger-
lendirilecegi ortaya konmustur.

4. Fail

Fail, TCK'nin 37. maddesinde; Sugun kanuni
taniminda yer alan fiili birlikte gerceklestiren
kisilerden her biri, fail olarak sorumlu olur.
seklinde tanimlanmistir. Bir diger deyisle su-
¢un kanuni taniminda bulunan fiil Gzerinde
hakimiyet kuran, kanuni tanima uygun se-
kilde haksizligi gerceklestiren kisi fail olarak
bilinmektedir. inceledigimiz su¢ olan halki
yaniltici bilgiyi alenen yayma sugunda yer
alan "kamu barisini bozmaya elverisli sekilde
alenenyayan kimse,” ifadesi bakimindan her-
kes tarafindan islenebilecek bir su¢ oldugu
ortaya konmustur. Buradan hareketle hare-
ket yetenegine sahip olan her gercek kisi s6z
konusu sucun faili olabilecektir.

Ayrica belirtmek gerekir ki; 18.10.2022 tarihi
itibariyle yururluge giren yasanin maddele-
ri uyarinca 5187 sayili Basin Kanunu’'na da
birtakim duzenlemeler getirilmistir. Yapilan
yasa degisikligine gore 5187 sayili Basin Ka-
nunu’na eklenen EK 3 ve EK 6 maddeleri su
sekildedir;

“Basin karti alabilecek kisilerde aranan sartlar
Ek Madde 3-;

Basin karti talep edenlerin bagvuruda bulu-
nabilmeleri icin;

...¢) 26/9/2004 tarihlive 5237 sayili Turk Ceza
Kanununun 53 Gnct maddesinde belirtilen
sureler ge¢cmis olsa bile; kasten islenen bir
suctan dolayi bes yil veya daha fazla sureyle
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cle 53 of the Turkish Criminal Code dated
26/9/2004 and numbered 5237 have passed;
imprisonment for five years or more for anin-
tentionally committed crime or for blackmail,
theft, forgery, fraud, breach of trust, perju-
ry, perjury, slander, fabrication, obscenity,
prostitution, fraudulent bankruptcy, embez-
zlement, extortion, bribery, smuggling, bid
rigging, fraudulent execution, laundering of
property values arising from crime, crimes
against sexual immunity, crimes against pub-
lic peace, crimes against the constitutional
order and its functioning, crimes against na-
tional defense, crimes against state secrets
and espionage not be convicted of crimes

d) Have not been convicted for the terrorist
crimes listed in Article 3 of the Anti-Terrorism
Law and crimes committed with the aim of
terrorism listed in Article 4, or for the crimes
specified in Article 6, in accordance with
Article 4 of the Law on the Prevention of
Financing of Terrorism dated 7/2/2013 and
numbered 6415...

Circumstances in which the press card will
be canceled Annex Article 6

If it is understood that the press card holder
does not have the qualifications specified in
the additional article 3 or has subsequently
lost these qualifications, the press card shall
be canceled by the Presidency.”

In this context, it should be noted that if the
perpetrator of the crime of spreading mis-
leading information to the public in question
is the owner of the press card, the press card
will be canceled, and if he is not the owner
of the press card, he will not be able to get
a press card.

5. Victim

Every crime has a perpetrator, as well as a vic-
tim. There can be no crime without a victim.
Victim, in general, means “the person who
has been wronged due to the act commit-
ted”, “the person whom a crime has been
committed against”.

As a rule, the victim of “crimes against soci-
ety”, which is regulated in the third part of
the second book of the TCC, entitled Special
Provisions, is everyone who makes up the
society.

Another point to be mentioned is that the

hapis cezasina ya da santaj, hirsizlik, sahte-
cilik, dolandiricilik, gaveni koétuye kullanma,
yalan taniklik, yalan yere yemin, iftira, su¢
uydurma, mustehcenlik, fuhus, hileli iflas,
zimmet, irtikap, rusvet, kacakeilik, inaleye fe-
sat karigtirma, edimin ifasina fesat karistirma,
suctan kaynaklanan malvarligi degerlerini
aklama suglariile cinsel dokunulmazliga kar-
sisuglar, kamu barisina karsi suclar, Anayasal
duzene ve bu duzenin isleyisine karsi suglar,
milli savunmaya karsi suclar, devlet sirlarina
karsi suclar ve casusluk suglarindan hukam
giymemis olmasi,

d) Terorle Mucadele Kanununun 3 Gncu
maddesinde sayilan teror suclari ile 4 Uncu
maddesinde sayilan terér amaci ile islenen
suclardan veya 6 nci maddede belirtilen
suclarile 7/2/2013 tarihli ve 6415 sayili Ter6-
rizmin Finansmaninin Onlenmesi Hakkinda
Kanunun 4 Uncu maddesi uyarinca hukam
giymemis olmasi,...

Basin kartinin iptal edilecedi haller EK MAD-
DE 6-

Basin karti sahibinin, ek 3 tinct maddede yer
alan niteliklere sahip olmadiginin veya bu ni-
telikleri sonradan kaybettiginin anlasilmasi
halinde basin karti Bagkanlikca iptal edilir.”

seklindedir. Bu baglamda belirtmek gerekir ki
s6z konusu halkiyaniltici bilgiyi alenen yayma
sucunun faili basin karti sahibi ise basin karti
iptal edilecektir, basin karti sahibi degilse de
basin kartialamayacaktir.

5. Magdur

Her sucun bir faili oldugu gibi, mutlaka bir
de magduru vardir. Magduru bulunmayan
bir su¢ olamaz. Magdur; genel olarak, “isle-
nen fiil nedeniyle haksizliga ugramis kisi”,
“kendisine karsi sug islenen kimse” anlamina
gelmektedir.

TCK'nin 6zel hukumler baslikliikinci kitabinin
Ucuncu kisminda duzenlenen, “topluma kar-
sl suclann” magduru, kural olarak, toplumu
olusturan herkestir.

Bagka bir konuya deginmek gerekirse, su-
¢cun magduru yalnizca gercek bir kisidir. Bu
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victim of the crime is only a real person. This
person is the person who was alive when
the criminal act was committed. Apart from
human beings, institutions and bodies such
as family, state, legal person, groups of indi-
viduals, and the community of states may
not be victims of crime, even if they may be
“harmed by crime”. In the last case, the con-
cept of victim and victim of crime are differ-
ent from each other. Although the victim is
also the person who has been harmed by the
commission of the crime, the person who has
been harmed by the crime may not always be
the person who has been victimized due to
the commission of the crime. In other words,
legal persons or institutions may not be vic-
tims of the crime, but may be harmed by the
crime. In this respect, while the victim of the
crime of publicly disseminating misleading
information is everyone who constitutes
the society, the person who suffers from the
crime may be legal persons and institutions.

B. Moral Aspect

The crime of publicly disseminating mis-
leading information, regulated in Article
217/A of the TCC, must be committed with
the sole motive of creating anxiety, fear or
panic among the public. Thus, for the oc-
currence of the crime with the article, it is
necessary to act with a special intent. Since
the perpetrator acts with the special inten-
tion of creating anxiety, fear or panic among
the pubilic, this crime is a crime committed
with a special intent. General intent is not
enough. If the perpetrator does not act just
to create anxiety, fear or panic among the
public, but acts for other purposes, then the
crime of publicly disseminating misleading
information will not occur, but another crime
may occur if the conditions exist.

At the same time, since this crime is a crime
that can be committed with a special intent,
it can be committed with a direct intent. It is
not possible to commit it with possible intent
or negligence.

In addition, it should be known that the infor-
mation spread as a complementary element
of the motive of creating anxiety, fear or pan-
ic among the people in question is untrue.
The dissemination of information that is not
known to be inaccurate with the aim of cre-
ating anxiety, fear or panic among the public
will not constitute a crime, but will consist of
the dissemination of information that is not
contrary to the truth, that is, real information,

kisi, sucun islendigi anda hayatta olan kisidir.
Aile, devlet, tazel kisi, kisi topluluklari, dev-
letler toplulugu gibi kurumlar “suctan zarar
goren” olabilirler, ancak sugun magduru
olamazlar. Magdur ve suctan zarar goren
kavramlar birbirinden farklidir. Magdur, su-
cunislenmesinden zarar goren kisidir, ancak
sugtan zarar goren kisi her zaman magdur
olmayabilir. Tuzel kisi veya kurumlar sugun
magduru olamazlar, ancak sucgtan zarar
goren olabilirler. Bu nedenle, halki yaniltic
bilgi yayma sucunun magduru toplumu tes-
kil eden herkestir, ancak sucgtan zarar géren
tuzel kisi ve kurumlar olabilirler.

B. Manevi Unsur

TCK'nin 217/A maddesinde duzenlenen hal-
ki yaniltici bilgiyi alenen yayma sugunun, sirf
halk arasinda endise, korku veya panik yarat-
mak saikiyle islenmesi gerekmektedir. Boy-
lece maddeyle sucun olusmasi icin 6zel bir
kastla hareket edilmesi sarti getirilmektedir.
Burada fail, halk arasinda endise, korku veya
panik yaratma 6zel kastiyla davrandigindan
bu sug, 6zel kastla islenen bir suctur. Genel
kast yeterli degildir. Fail, sirf halk arasinda
endise, korku veya panik yaratmak amaciy-
la davranmaz da baska amaclarla davranir
ise, bu durumda halki yaniltici bilgiyi alenen
yayma sucgu olusmaz, ancak kosullari varsa
baska bir suc olusabilir.

Ayni zamanda bu sug 6zel kast ile islenebi-
len bir su¢ oldugundan dogrudan bir kastla
islenebilecektir. Olasi kast veya taksirle islen-
mesi mumkun degildir.

Ayrica s6z konusu halk arasinda endise,
korku veya panik yaratmak saikinin tamam-
layici unsuru olarak yayilan bilginin gerce-
ge aykirn oldugunun bilinmesi gerekmek-
tedir. Gercege aykiri oldugu bilinmeyen bir
bilginin halk arasinda endise, korku veya
panik yaratmasi amaciyla yayilmasi sugu
olusturmayacak olup, sucun unsurlarindan
olan gergcege aykir olmayan bilginin yani
gercek bir bilginin sucun manevi unsuru
olan saikle yayilmasindan ibaret olacaktir.
Ancak gercege aykiri oldugu bilinen bil-
ginin sirf halk arasinda endise, korku veya
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which is one of the elements of the crime,
with the motive, which is the moral aspect
of the crime. However, it can be said that
the moral element of the crime occurs when
the information that is known to be untrue is
publicly disseminated with the sole motive
of causing anxiety, fear or panic among the
public. In cases where it is not known that the
disseminated information is untrue, it cannot
be said that the perpetrator acted deliberate-
ly and that the crime occurred in this respect.

C. Unlawfulness Element

a. Generally

Unlawfulness, in general terms, means to
oppose the law (right), to be in conflict with
it. Unlawfulness as an element of the crime
means that the act committed is not per-
missible by the legal order, and the act is
in contradiction and conflict with the en-
tire legal order®’. Unlawfulness is a holistic
concept.

It can be said that the typical act in accor-
dance with the legal definition of the crime
is unlawful, and accordingly, typicality is a
presumption of illegality. However, it should
be ensured that there are no legal reasons
for the crime to occur. In other words, after
determining the type-appropriate action,
it should be investigated whether there is
a reason for compliance with the law that
makes the typical action lawful, not a special
examination of the illegality of this action. If

panik yaratmasi saikiyle alenen yayilma-
sI durumunda sucun manevi unsurunun
meydana geldiginden bahsedilebilecektir.
Yayilan bilginin ger¢ege aykiri oldugunun
bilinmedigi durumlarda failin kasten hare-
ket ettiginden ve bu itibarla sugun olustu-
gundan s6z edilemeyecektir.

C. Hukuka Aykirilik Unsuru

a. Genel Olarak

Hukuka aykirlik, genel bir ifadeyle, hukuka
(hakka) karsi gelme, onunla catisma halinde
olma demektir. Sugun bir unsuru olarak hu-
kuka aykirilik ise islenen fiile hukuk duzeni
tarafindan cevaz verilmemesi, fiilin butan
hukuk duzeni ile geligki ve catisma halinde
bulunmasi anlamina gelmektedir®’. Hukuka
aykirilik batancul bir kavramdir.

Sucun kanuni tanimina uygun tipik olan
fiilin, hukuka aykiri oldugu, bu dogrultu-
da tipikligin hukuka aykiriigin bir karinesi
oldugu soylenebilecektir. Ancak sucun
gerceklestigi durumda hukuka uygunluk
nedenlerinin bulunmadigindan emin olun-
masi gerekmektedir. Yani tipe uygun olan fiil
tespit edildikten sonra, bu fiilin hukuka ayki-
riiginin 6zel olarak incelenmesi dedil, tipik
fiili hukuka uygun hale getiren bir hukuka
uygunluk nedeninin bulunup bulunmadigi
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there is a reason for compliance with the law,
the presumption of illegality disappears and
the act will be considered lawful. The rea-
sons that make an action lawful are called
“reasons for compliance with the law”. In
this context, exercise of the right, freedom
of expression, freedom of expression and
dissemination of thought, the right of the
press to inform, and the freedom to receive
information and learning will be examined
for the following reasons for compliance
with the law in terms of the crime of publicly
disseminating misleading information.

b. Exercise of the Right

Paragraph 1 of Article 26 of the TCC states
that no one who uses his right is punished
and constitutes the legal basis for the exer-
cise of the right, which is a general reason for
compliance. If the legal order has given indi-
viduals a certain right in any matter and an
action has been taken within the limits of this
right, it is no longer possible to evaluate the
acts that constitute the exercise of the right
as unlawful®?. Even if the act of the person
exercising her right causes harm to others,
the legal order must prioritize the exercise of
the right. Because the legal order that allows
an act to be committed cannot at the same
time prohibit it%.

Right refers to the power whose framework
is determined by the legal order and which
gives the individual the ability to determine
their own destiny and shape their own en-
vironment with their free will®*. The use of a
subjective right that can be used directly by
the person, the use of this right within the
limits of the reason for recognition, and the
existence of a causal link between the act
committed and the type appropriate will con-
stitute a reason for lawfulness. In this context,
it will be stated that in connection with the
crime of publicly disseminating misleading
information, the rights regarding freedom of
thought, freedom of expression and dissem-
ination, the right of the press to inform, the
freedom to receive and learn are in accor-
dance with the law.

c. Freedom of Thought

In a state of law, it may be necessary to in-
clude provisions such as “the crime of pub-
licly disseminating misleading information”
or similar provisions in the criminal code in
order to establish the legal order in a healthy
manner and to ensure that the legal secu-
rity and social peace and order are main-

arastirilmalidir. Sayet hukuka uygunluk ne-
deni bulunuyorsa, hukuka aykirilik karinesi
ortadan kalkar ve fiil hukuka uygun sayila-
caktir. Bir fiili hukuka uygun hale getiren
nedenlere “hukuka uygunluk nedenleri”
denmektedir. Bu baglamda halki yaniltici
bilgiyi alenen yayma sugu bakimindan asa-
gida yer verilen hukuka uygunluk nedenle-
rinden hakkin kullanilmasi, ifade 6zgurlagu,
dusunceyi aciklama ve yayma ézgurlugu,
basinin haber verme hakki ve haber alma
ve 6grenme 6zgurlugu irdelenecektir.

b. Hakkin Kullanilmasi

TCK'nin 26. maddesinin 1. fikrasi; “Hakkini
kullanan kimseye ceza verilmez” seklinde
olup genel bir hukuka uygunluk nedeni olan
hakkin kullanilmasinin hukuki dayanagini
olusturmaktadir. Hukuk duzeni kisilere her-
hangi bir konuda belirli bir hak tanimis ve bu
hakkin sinirlarricerisinde bir fiil gerceklestiril-
misse, artik hakkin kullanilmasini teskil eden
fiiller hakkinda hukuka aykiriik degerlendi-
rilmesinde bulunulamaz®2. Hakkini kullanan
kisinin fiili, baskalarinin zarar gérmesine ne-
den olsa bile, hukuk duzeni hakkin kullanil-
masini Ustun tutmak zorundadir. Zira bir fiilin
islenmesine cevaz veren hukuk duzeni ayni
zamanda onu yasaklayamaz®?,

Hak, hukuk duzeni tarafindan gercevesi be-
lirlenmis olan ve bireye 6zgur iradesiyle ken-
di kaderini belirleme ve kendi cevresini sekil-
lendirme yetenegi veren gucu ifade eder®.
Hakkin kullanilmasi; kisi tarafindan dogru-
dan dogruya kullanilabilen subjektif bir hak-
kin kullanilmasi, kisinin bu hakkini taninma
sebebinin sinirlarriginde kullanmasi, islenen
ve tipe uygun olan fiilarasinda uygun arasin-
da nedensellik baginin bulunmasi sartlarinin
saglanmasi durumunda hukuka uygunluk
nedeni olusturacaktir. Bu baglamda halki
yaniltici bilgiyi alenen yayma suguyla bag-
lantili olarak dusunce 6zgurlugu, dusunceyi
aciklama ve yayma 6zgurlugu, basinin haber
verme hakki, haber alma ve 6grenme 6zgur-
lugune iligkin haklarin hukuka uygun oldugu
ifade edilecektir.

c. Dusunce Ozgurlugi

Bir hukuk devletinde hukuk dizeninin saglik-
li bicimde tesisi ve saglanan hukuk gavenli-
@i ile toplumsal baris ve duzenin aksamadan
yasatilabilmesiicin, “halki yaniltici bilgiyi ale-
nen yayma sucgu” veya buna benzer hukum-
lerin ceza kanununda bulunmasi lUzumlu
gorulebilir. Hukuk; farkli sosyal sinif, irk, din,
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tained without interruption. Law cannot
and should not be a spectator to the public
dissemination of false information with the
aim of creating anxiety, fear or panic in a way
that will disrupt public peace and order be-
tween people belonging to different social
classes, races, religions, sects or regions.

Thinking is a function, an activity of the hu-
man brain. Thought, on the other hand, is
the products of this activity, that is, the prop-
ositions or statements expressed. When
freedom of thought is mentioned, it is nec-
essary to understand together the freedom
of information and learning, which allows
the formation of thought, the freedom of
opinion, which means not to be condemned
for thoughts and opinions formed in the en-
vironment where this freedom is provided,

mezhep veya bolgelere mensup insanlar
arasinda, kamu barisini, duzenini bozacak
sekilde endise, korku veya panik yaratmak
saikiyle gerceg@e aykiri bilginin alenen yayil-
masina seyirci kalamaz, kalmamalidir.

Dustnme, insan beyninin bir fonksiyonu, bir
faaliyetidir. DUsunce ise, bu etkinligin arun-
lerine, yani dile getirilen 6nermelere ya da
ifadelere denir. Dustunce hurriyeti denince,
dusuncenin olusumuna imkan veren haber
alma ve 6grenme 6zgurlagu, bu 6zgurlugan
saglandigi ortamda olusan dusunce ve ka-
naatlerden kinanmamayi ifade eden kanaat
o6zgurlagu ve bu suretle sahip olunan dusun-
cenin aciklanmasi, yayilmasi 6zgurlugunu
birlikte anlamak gerekir. Bu u¢ husus, ayni
zamanda dusunce 6zgurligunun temel un-
surlari olarak kabul edilir®.

Fundamental rights and freedoms may only be defined and re-
stricted by law, without violating on their essence, depending
on the reasons detailed in the relevant articles of the Consti-

tution.

Temel hak ve hiirriyetler, 6zlerine dokunulmaksizin yalmzca
Anayasasinin ilgili maddelerinde belirtilen sebeplere bagh ola-
rak ve ancak kanunla simirlanabilir.

and thus the freedom to express and dis-
seminate the thought. These three aspects
are also considered as the basic elements of
freedom of thought®®.

Exposure to a sanction for ideas transmitted
to the outside world through the lips or the
tips of the fingers becomes when these ex-
pressions exceed the limits of the “freedom
of thought” guaranteed in Articles 9 and
10 of the European Convention on Human
Rights, which is considered a part of our do-
mestic law pursuant to Articles 25 and 26 of
the Constitution and the last paragraph of
Article 90 of the Constitution. If the limits of

Dudaklarin arasindan veya parmaklarin
ucundan dis dunyaya aktarilan fikirlerden
dolay! bir mtueyyideye maruz kalma; bu ifa-
delerin Anayasanin 25’inci ve 26'nci mad-
desiile yine Anayasanin 90'inci maddesinin
son fikrasi geregince i¢c hukukumuzun bir
pargasi sayilan Avrupa insan Haklari Sozles-
mesinin 9'uncu ve 10°'uncu maddelerinde
guvence altina alinan ‘dusunce harriyetinin’
sinirlarini asmasi halinde s6z konusu olur.
Eger dusunce hurriyetinin sinirlari asilma-
mis, ifade edilenler bu hurriyetle insanlara
saglanan serbest alan icinde kalmissa, artik
onlar pozitif hukukun korumasi altindadir
ve devlet bu kimseleri cezalandirmak bir
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freedom of thought have not been exceed-
ed, and those expressed have remained with-
inthe free space provided to people with this
freedom, they are now under the protection
of positive law and the state, far from punish-
ing these people, has to ensure the freedom
to express these ideas®. With the criminal
law terminology, in such cases, there will be
a reason for compliance with the law within
the scope of the enforcement of the right.

d. Freedom to Express and Dis-
seminate one’s Thought

Another dispute which requires to be ad-
dressed is the determination of the type of
crime in terms of freedom of expression. In
accordance with that, should freedom of
expression be considered as a situation that
impedes the right to access news or informa-
tion by forming “disinformation”, or does the
fact that news is prevented under the name
of disinformation by a type of crime gener-
ates an interference in terms of freedom of
expression?

Freedom of expression refers to the phase
of expression of thought®”. The ability of
thought to execute its function and its transi-
tion from a static state to a dynamic state de-
pends on its expression®®. The concept of ex-
planation which was priorly mentioned; also
includes actions such as defending ideas,
telling others, disseminating, suggesting and
advising, and propaganda. In that case, the
fact that an inaccurate information has been
expressed publicly, even if it is an opinion,
requires to be elucidated in a way, in order for
the crime of publicly spreading misleading
information to come forward. Regarding the

yana, bu fikirlerini agiklama hurriyetini temin
etmek durumundadir®®. Ceza hukuku termi-
nolojisi ile boyle hallerde hakkin icrasi kap-
saminda bir hukuka uygunluk sebebi s6z
konusu olacaktir.

d. Dustinceyi Aciklama ve Yayma
Ozgurlagu

Ele alinmasina ihtiya¢ duyulan bir diger tar-
tigma da sug tipinin ifade 6zgurlugu baki-
mindan konumunun belirlenmesidir. Buna
gore ifade o6zgurlugu “dezenformasyon”
yapilarak kisinin haber ya da bilgiye ulasma
hakkini engelleyen bir durum olarak mi de-
gerlendirilmelidir, yoksa dezenformasyon
adi altinda haberlerin engellenmesinin bir
suc tipiile saglaniyor olmasi ifade 6zgurlugu
bakimindan engel teskil eden bir durum mu
yaratmaktadir?

Aciklama hurriyeti, duguncenin disa vurulma
safhasini ifade eder®”. Dustuncenin fonksiyo-
nunu ifa edebilmesi, statik halden dinamik
hale ge¢mesi onun disa vurulmasina bagli-
dir8, Burada s6zu edilen aciklama kavrami-
na; dusunceleri savunma, baskalarina anlat-
ma, yayma, telkin ve tavsiyelerde bulunma,
propaganda gibi eylemler de girer. Bu halde
halki yaniltici bilgiyi alenen yayma sucunun
gundeme gelebilmesi bakimindan dustunce
bile olsa gercege aykir bir bilginin alenen
disa vurulmus olmasi bir bakima agiklanma-
sI gerekmektedir. Hukuka uygunluk neden-
lerinden olan dusunceyi agiklama ve yayma
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freedom of expression and dissemination of
thought, which is one of the reasons for com-
pliance with the law, in accordance with the
decision of the Criminal General Assembly;

“There are comprehensive regulations on
freedom of thought both in international law
and in national law.

Article 19 of the United Nations Universal
Declaration of Human Rights of 10 Decem-
ber 1948;

‘Everyone has the right to freedom of opin-
ion and expression; aforementioned right
consists of the freedom not to be disrupted
by one’s opinions and to seek, receive and
disseminate information and opinions by any
means, regardless of national borders.’

Article 19 of the United Nations International
Covenant on Civil and Political Rights of 16
December 1966;

‘1- Everyone has the right to freedom of
speech; aforementioned right consists of
the freedom to research, receive and trans-
mit all kinds of news and ideas, whether in
oral, written, printed or artistic form, or by any
other chosen means, regardless of country
borders.

Article 10 para. 1 of the Convention for the
Protection of Human Rights and Fundamen-
tal Freedoms of 4 December 1950;

‘Everyone has the freedom to express and ar-
ticulate their point of views. Aforementioned
right consists freedom of opinion and free-
dom to obtain and transmit information or
ideas without interference by public authori-
ties and regardless of perimeters.”

is considered within the scope of the provi-
sion, In conjunction with this;

Conference on Security and Cooperation in
Europe dated 21 November 1990, in the Par-
is Charter for a New Europe;

‘"Human rights and fundamental freedoms
are inalienable rights that all human beings
acquire at birth and are guaranteed by law.
Their preservation and advancement are the
primary duty of the state. Respect for them
constitutes the main security against a ty-
rannical state. Their observance and full im-

ozgurluguneiliskin olarak Ceza Genel Kurulu
karar uyarinca ise;

“Dusunce ozgurlagu ile ilgili gerek ulusla-
rarasi hukuk gerekse ulusal hukuk alaninda
ayrintili duzenlemeler bulunmaktadir.

10 Aralik 1948 tarihli Birlesmis Milletler insan
Haklari Evrensel Bildirgesinin 19. Maddesi;

‘Herkesin fikir ve anlatim 6zgurlugune hak-
ki vardir; bu hak, fikirlerinden étura rahatsiz
edilmemek, tlke sinirlari s6z konusu olmak-
sizin bilgi ve gorusleri her yoldan aramak,
almak ve yaymak 6zgurlugunu kapsar’” huk-
muna,

16 Aralik 1966 tarihli Birlesmis Milletler, Me-
denive Siyasi Haklara iliskin Uluslararasi S6z-
lesme’nin 19. Maddesi;

"1- Herkesin, s6z 6zgurlugune hakki vardir;
bu hak gerek s6zlu, yazili ya da basili veya
sanat eseri seklinde, gerekse secilen diger
herhangi bir yoldan ulke sinirlari s6z konu-
su olmaksizin, her turlt haber ve dusunceyi
arastirma, alma ve verme 6zgurlugunu ice-
rir.”” hakmana,

4 Aralik 1950 tarihli insan Haklari ve Temel
Ozgurluklerinin Korunmasina iliskin Sozles-
menin 10.maddesinin 1.fikras;

‘Herkes goruslerini aciklama ve anlatim 6z-
gurlugune sahiptir. Bu hak, kanaat 6zgurlugu
ile kamu otoritelerinin mudahalesi ve Ulke si-
nirlar s6z konusu olmaksizin haber veya fikir
alma ve verme 6zgurluguna de icerir”.

hukmunu icermekte, Bunun yani sira;

21 Kasim 1990 tarihli Avrupa Guvenlik ve is
birligi Konferansi, Yeni Bir Avrupa icin Paris
Sarti'nda;

‘insan haklar ve temel hurriyetler, tim in-
sanlarin dogumlariyla birlikte iktisap ettikleri
vazgecilmez haklardir ve kanunlarla garanti
altina alinmiglardir. Bunlarin korunmasi ve
gelistirilmesi devletin basta gelen gorevidir.
Bunlara saygl, zorba bir devlete karsi asil gu-
venceyi olusturur. Bunlara uyulmasi ve tam
olarak uygulanmasi hurriyetin, adaletin ve
bansin temelidir.

‘..Demokrasinin temelinde insana saygi ve
hukukun ustunlugu yatar. Demokrasi, ifade
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plementation are the foundation of freedom,
justice and peace.’

"..The basis of democracy is respect for hu-
man beings and the rule of law. Democracy
is the best guarantee of freedom of expres-
sion, tolerance towards all segments of soci-
ety and equality of opportunity for all.’

In paragraph 1 of Article 11-71 of the Treaty
Establishing a Constitution for Europe of 13
October 2004;

‘Everyone has the right to freedom of ex-
pression. Aforementioned right consists the
freedom to hold an opinion and to obtain
and transmit news and ideas regardless of
perimeters and without interference by pub-
lic authorities.

are taken into account within the scope of
precedents. Article 13 of the Constitution of
the Republic of Turkey;

‘Fundamental rights and freedoms may only
be defined and restricted by law, without vi-
olating on their essence, depending on the
reasons detailed in the relevant articles of
the Constitution. These restrictions cannot
be contrary to the word and spirit of the
Constitution, the requirements of the demo-
cratic social order and the secular Republic,
and the principle of proportionality.’

provision, article 14;

“None of the rights and freedoms contained
in the Constitution may be used in the form
of acts aimed at disrupting the indivisible
integrity of the State with its territory and
nation, and abolishing the democratic and
secular Republic based on human rights.

None of the provisions of the Constitution
may be interpreted in a way that makes it vi-
able for the State or individuals to execute or
implement an activity aimed at destroying
the fundamental rights and freedoms recog-
nized by the Constitution or restricting them
more broadly than the one specified in the
Constitution.

The sanctions that are applied to those who
act in violation of these provisions shall be
regulated by law.

hurriyetinin, toplumun her kesimine karsi
hosgoéranun ve herkes igin firsat esitliginin
en iyi guvencesidir.

13 Ekim 2004 tarihli Avrupa icin Bir Anayasa
Olusturan Antlagma’nin II- 71. Maddesinin
1.fikrasinda;

'Herkes ifade 6zgurlugu hakkinda sahiptir.
Bu hak, bir gorus sahibi olma ve haberlerle
fikirleri, kamu yetkililerinin herhangi bir mu-
dahalesiyle karsilasmadan ve sinirlardan ba-
gimsiz olarak alma ve bildirme 6zgurluklerini
de igine alir.”

kurallari yer almaktadir. Tarkiye Cumhuriyeti
Anayasasi’'nin 13. maddesi;

‘Temel hak ve hurriyetler, 6zlerine doku-
nulmaksizin yalnizca Anayasasinin ilgili
maddelerinde belirtilen sebeplere bagli
olarak ve ancak kanunla sinirlanabilir. Bu
sinirlamalar, Anayasanin s6zune ve ruhuna,
demokratik toplum dizeninin ve laik Cum-
huriyetin gereklerine ve ol¢ululuk ilkesine
aykiri olamaz”’

hukmunu, 14. maddesi;

‘Anayasada yer alan hak ve harriyetlerden
hicbiri, Devletin ulkesi ve milletiyle bolun-
mez butdnlugunu bozmayi ve insan haklari-
na dayanan demokratik ve laik Cumhuriyeti
ortadan kaldirmayi amaclayan faaliyetler bi-
¢iminde kullanilamaz.

Anayasa hukumlerinden hi¢biri, Devlete veya
kisilere, Anayasayla taninan temel hak ve
harriyetlerin yok edilmesini veya Anayasada
belirtilenden daha genis sekilde sinirlandiril-
masini amagclayan bir faaliyette bulunmayi
mumkun kilacak sekilde yorumlanamaz.

Bu hukumlere aykiri faaliyette bulunanlar
hakkinda uygulanacak mueyyideler, kanun-
la duzenlenir.”

hikmuinu, 25. maddesi;

‘Herkes, dusunce ve kanaat hurriyetine sa-
hiptir.”

'Her ne sebep ve amacla olursa olsun kimse,
dusunce ve kanaatlerini aciklamaya zorlana-
maz; dusunce ve kanaatleri sebebiyle kina-
namaz ve suglanamaz.”
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provision, article 25;

“Everyone has the freedom of thought and
opinion.”

“No one could be compelled to express his
thoughts and convictions for whatever rea-
son and purpose; cannot be condemned
or denounced for his thoughts and convic-
tions.”

provision, and Article 26,

“Everyone has the right to express and dis-
seminate their thoughts and opinions in-
dividually or collectively through words,
writings, pictures and/or other means. Afore-
mentioned freedom consists the freedom to
obtain or transmit information or ideas with-
out the interference of official authorities. The
provision of this paragraph does not prevent
broadcasts made by radio, television, cinema
or similar means from being associated with
the permission system.

The practice of these freedoms may be lim-
ited to the purposes of the protection within
the scope of the law or the proper perfor-
mance of the judicial function such as nation-
al security, public order, public security, the
fundamental characteristics of the Republic
and the protection of the indivisible integri-
ty of the State with its territory and nation,
the prevention of crimes, the punishment of
criminals, the failure to disclose information
duly designated as a state secret, the reputa-
tion orrights of others, their private and fami-
ly life and the matters of professional secrecy.

Regulatory provisions regarding the prac-
tice of means on disseminating news and
thoughts are not considered to limit the
freedom of expressing and disseminating
thoughts, provided that they do not prevent
their publication.

The forms, conditions and procedures that
are applied in exercising the right to freedom
of expression and dissemination of thought
shall be regulated by law.”

has the effect.

When the stated norms are evaluated to-
gether; freedom, as necessary measuresin a
democratic society; to preserve national se-
curity, territorial integrity, public safety and

hukmuin, 26. maddesi ise,

“Herkes, dusunce ve kanaatlerini s6z, yazi, re-
sim veya baska yollarla tek basina veya toplu
olarak agiklama ve yayma hakkina sahiptir.
Bu hurriyet Resmi makamlarin mudahalesi ol-
maksizin haber veya fikir almak ya da vermek
serbestligini de kapsar. Bu fikra hukmu, rad-
yo, televizyon, sinema veya benzeri yollarla
yapilan yayimlarin izin sistemine baglanma-
sina engel degildir.

Bu hurriyetlerin kullanilmasi, milli gavenlik,
kamu duzeni, kamu guvenligi, Cumhuriyetin
temel nitelikleri ve Devletin Ulkesi ve milleti
ile bolunmez butunlugunun korunmasi, suc-
larin 6nlenmesi, suclulann cezalandinlmasi,
Devlet sirri olarak usultunce belirtilmis bilgile-
rin aciklanmamasi, baskalarinin séhret veya
haklarinin, 6zel ve aile hayatlarinin yahut
kanunun ongordagu meslek sirlarinin ko-
runmasi veya yargilama gorevinin geregine
uygun olarak yerine getirilmesi amaglariyla
sinirlanabilir.

Haber ve dusunceleri yayma araclarinin
kullanilmasina iliskin duzenleyici hukumler,
bunlarin yayimini engellememek kaydiyla,
dusunceyi aciklama ve yayma hurriyetinin
sinirlanmasi sayilmaz.

Dusunceyi acgiklama ve yayma hurriyetinin
kullanilmasinda uygulanacak sekil, sart ve
usuller kanunla duzenlenir.”

hukmunu tagimaktadir.

Aciklanan normlar birlikte degerlendirildigin-
de; 6zgurluklerin demokratik bir toplumda,
zorunlu tedbirler niteliginde olarak, ulusal
guavenlik, toprak butanlugu, kamu guvenligi
ve duzeninin korunmasi, su¢ islenmesinin
onlenmesi, sagligin ve ahlakin, baskalarinin
sOhret ve haklarinin korunmasi, gizli kalmasi
gereken haberlerin yayilmasina engel olun-
masi veya yargl gucunun otorite veya taraf-
sizliginin korunmasi icin yasayla 6éngoérulen
bazi bicim kosullarina, sinirlama ve yaptirm-
lara tabii tutulacagi anlasilmaktadir. Ancak,
dasunceyi agiklama 6zgurlugunun sinirlan-
dinlmasinailiskin duzenlemelerin olabildigin-
ce dar yorumlanmasi gerektigi, sinirlandirma
icin, Gnemli bir toplumsal gereksinim veya zo-
runlugunun bulunmasi, bu sinirlandirmanin
mesru bir amaci gerceklestirmek icin yapil-
masi, sinirlandirmada asla asiri gidilmemesi
ve her hal ve kosulda sinirlandirmanin birey-
sel ve toplumsal gelisimi zedelemeyecek 6l-
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order, to prevent crime, to preserve health
and morals, to preserve the reputation and
rights of others, to prevent the dissemination
of news that should be kept confidential, or
to preserve the authority or impartiality of the
judiciary. It is understood that it shall be sub-
jected to some form conditions, limitations
and sanctions prescribed by law. However,
the regulations regarding the restriction of
freedom of expression should be interpreted
as narrowly as possible; there is a significant
societal need or necessity for the restriction,
such limitation is made to achieve a legiti-
mate purpose, the opinion that the limitation
should never be excessive and that the lim-
itation should not harm individual and social
development in any case and condition has
been widely accepted.

In this context ; “In today’s liberal democra-
cies, freedom of expression is protected in a
wide range, apart from the narrowing restric-
tions, and individuals and societies benefit
from the rights provided by this freedom in
the way”.

In this context, the crime of publicly dissem-
inating misleading information requires to
be evaluated by examining its limits within
the scope of freedom of expression and dis-
semination of thought among the reasons of
compliance with the law.

e. Right of the Press to Report

In terms of the crime of publicly disseminat-
ing misleading information to the public,
the right of the press to inform should be
examined and analyzed among the reasons
for compliance with the law. The concept of
press is defined as “the whole of written pub-
lications such as newspapers and magazines
published at certain times, printing press”°.
In our opinion, it would be more appropriate
to examine the meaning, scope and limits
of freedom of the press as a whole with the
emergence of communication tools such as
radio, television and cinema. In this context,
according to the Court of Cassation, in order
for the right to inform and criticize, which is
the source of Article 28 of the Constitution,
which is among the grounds of lawfulnessin
crimes committed through the press within
the scope of the exercise of the right, to come
to the agenda, the press statement must be
real and up-to-date, there must be public in-
terest and benefit in its issuance, and there
must be an intellectual link between the
event and the narration of the event. Failure

¢cude olmasi gorusu genel ve yogun bir kabul
goérmustar.

Bu baglamda ; “Gunumuz 6zgurluk¢u de-
mokrasilerinde, ifade 6zgurlugu gittikce
daraltilan kisitlamalar disinda, genis bir yel-
pazeyle korunmakta ve anilan 6zgurlugun
sagladigi haklardan bireyler ve toplumlar en
genis sekilde yararlandinlmaktadir.” seklin-
dedir.

Bu baglamda halki yaniltici bilgiyi alenen
yayma sug¢unun hukuka uygunluk sebeple-
rinden dusunceyi aciklama ve yayma 6zgur-
lugu kapsaminda sinirlarinin incelenerek de-
gerlendirilmesi gerekmektedir.

e. Basinin Haber Verme Hakki

Halki yaniltici bilgiyi alenen yayma sugu ba-
kimindan basinin haber verme hakki hukuka
uygunluk nedenleri arasinda incelenmesi ve
irdelenmesi gerekmektedir. Basin kavrami
“gazete, dergi gibi belirli zamanlarda ¢ikan
yazili yayinlarin batint, matbuat” seklinde
tanimlanmaktadir®®. Radyo, televizyon, sine-
ma gibi iletisim araglarinin ortaya ¢cikmasiyla
birlikte basin 6zgurlugunun anlam, kapsam
ve sinirlarinin bir butun olarak incelenmesi-
nin kanaatimizce daha uygun olacagini be-
lirtmek gerekir. Bu kapsamda Yargitay'a gore,
hakkin kullanilmasi kapsaminda basin yoluy-
la islenen suclardaki hukuka uygunluk ne-
denleri arasinda olan Anayasa’nin 28. mad-
desinin kaynagi olan, haber verme ve elestiri
hakkinin guindeme gelebilmesi icin, yapilan
basin aciklamasinin gergek ve guncel olmas,
verilisinde kamu ilgi ve yararinin bulunmasi
ve olay ile olayin anlatilisi arasinda fikri bag
bulunmasi gerekmektedir. Bu unsurlarin bi-
rinin dahi gerceklesmemesi haber verme ve
elestiri hakkini ortadan kaldirir ve fiili hukuka
aykir kilar’®.
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to fulfill even one of these elements elimi-
nates the right to inform and criticize and
renders the act unlawful’®.

In order for a news report or criticism to be
considered within the scope of freedom of
the press and expression, it must first be
true’". It would be appropriate to evaluate the
fact that untrue, completely fabricated news,
comments or information may constitute the
crime of publicly disseminating misleading
information within the context of the crime of
defamation within the scope of the jurispru-
dence of the Court of Cassation, which states
that the press has exceeded its right to inform
and criticize and has become unlawful’ It
should be stated that the reality within the
scope of this right is not absolute reality but
visible reality. The concept of apparent real-
ity plays an important role within the scope
of the press's right to inform and criticize. It
is not necessary for the person making the
news to investigate in all details and to verify
the event one hundred percent, but he/ she
must have reached the conclusion that this
matter is true by making all possible investi-
gations”3. In this respect, the case law of the
Court of Cassation is as follows;

“The publications subject to the lawsuit
were made on the investigations against
the plaintiffs, and the facts mentioned in the
news article constitute the subject of the in-
vestigation. In this case, the publications are
in accordance with the apparent truth. The
fact that the allegations against the plaintiffs
are not true as a result of the investigation
does not eliminate the apparent reality and
does not require the defendant to be held
responsible for the news. On the other hand,
considering the importance and value of the
subject matter, it should be accepted that
intellectual link is preserved. In the face of
the reasons explained, it should be adopted
that the balance of conflicting interests has
not deteriorated against the plaintiffs and
the reason for compliance with the law has
been realized in terms of the defendant. The
court’s partial acceptance of the request
instead of its full rejection was not deemed
appropriate and required reversal”’4.

As emphasized in many judgments of the
European Court of Human Rights in relation
to Article 10 of the European Convention on
Human Rights, freedom of expression is one
of the fundamental foundations of a demo-
cratic society and constitutes one of the basic
conditions for the progress of society and the

Bir haber veya elestirinin basin ve ifade 6z-
gurlugu kapsaminda sayilabilmesi igin 6n-
celikle bu haberin gercek olmasi gerekir”.
Gergek olmayan, tamamen dtzmece nitelik-
teki haber, yorum veya bilgilerin halki yanilti-
ci1 bilgiyi alenen yayma sugunu olusturabile-
cegi hususunun, hakaret sucu baglaminda
elestiri niteliginde kalmayarak basinin ha-
ber verme ve elestiri hakkini agsarak hukuka
aykiri hale geldigini ifade eden Yargitay'in
ictihadl kapsaminda degerlendirilmesi uy-
gun olacaktir’2. Bu hakkin kapsaminda ka-
lan gercekligin mutlak gerceklik olmadigi
gorunur gergeklik oldugu ifade edilmelidir.
Gorunur gerceklik kavrami basinin haber
verme ve elestiri hakki kapsaminda 6nemli
bir rol almaktadir. Haberi yapan kimsenin
tam ayrintilar ile arastirmasi ve yuzde yuz
oraninda olayin dogrulanmasi degildir, an-
cak kendisinin yapmasi mumkun olan tum
arastirmalari yaparak, bu hususun dogru
oldugu sonucuna ulagmis olmasi gerekir’s.
Konuya iligkin Yargitay'in ictihadi;

“Dava konusu yayinlar, davacilar hakkinda-
ki sorusturmalar Gzerine yapilmis olup; ha-
berde deginilen olgular da sorusturmanin
konusunu olusturmaktadir. Su durumda,
yayinlar goérunar gergcege uygun bulun-
maktadir. Sorusturma sonucunda, davaci-
lar hakkindaki iddialarin dogru ¢ikmamasi;
gorunuardeki gercekligi ortadan kaldirmaz
ve davalinin da haber nedeniyle sorumlu
tutulmasini gerektirmez. Diger yandan, ko-
nunun 6nem ve degeri géz énunde tutul-
dugunda dusunsel bagliigin korundugu da
kabul edilmelidir. Agiklanan nedenler karsi-
sinda, ¢atisan yararlar dengesinin davacilar
aleyhine bozulmadigi ve davali ydnunden
de hukuka uygunluk nedeninin gercekles-
tigi benimsenmelidir. Mahkemece, istemin
tamden reddi yerine kismen kabulu yerinde
gorulmemis ve bozmayi gerektirmigtir”74.

Avrupa insan Haklari Sozlesmesinin 10.
maddesiile ilgili olarak Avrupa insan Haklar
Mahkemesinin bir ¢ok kararinda da vurgu-
landig1 Uzere; ifade 6zgurlugu demokratik
bir toplumun asli temellerinden olup, top-
lumun ilerlemesinin ve her bireyin kendini
gelistirmesinin temel kosullarindan birisini
olusturur. Basin 6zgurlugu baglaminda,
gazetecilerin kanitlayamayacagi soylenti
ve iddialarin yayinlanmasi yonunden ise
Avrupa insan Haklari Mahkemesi dogruluk
kosulunu makul olmayan, hatta olanaksiz bir
talep olarak degerlendirip, basinin sadece
butunuyle kanitlanmis olgulari yayinlama
zorunlulugu ile karsi karsiya birakilmasi
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self-improvement of every individual. In the
context of freedom of the press, with regard
to the publication of rumors and allegations
that journalists cannot prove, the European
Court of Human Rights considers the verac-
ity requirement to be an unreasonable and
even impossible demand, and states that if
the press is confronted with the obligation to
publish only fully proven facts, almost noth-
ing can be published, which would harm the
freedom of the press...

... And the defendant broadcasting organi-
zation made a publication inspired by this
article. In this case, considering that the pub-
lication isin accordance with the currentand
visible reality, that it is within the scope of the
right of the society to obtain information and
the right of the press to inform, and that the
event is conveyed in a way to attract the at-
tention of the reader as required by the jour-
nalistic technique, it is necessary to revoke
the decision, since it is not in accordance
with the procedure and the law to make a
decision in the written manner”’s.,

Another condition of the right of the press to
report and criticize is that the news should
also be up-to-date. If outdated, previously
discussed in the media, outdated issues are
brought back to the agenda, the aim of cre-
ating anxiety, fear or panic among the public
again with untrue information will come to
the agenda rather than the exercise of the
right. There must be public interest and ben-
efit in the provision of the news, and it must
not be conducive to disrupting public peace.
The right of the press to inform and criticize
cannot be mentioned when it goes beyond
the information required by the public inter-
est and acts in a manner that is conducive
to disrupting public peace and solely for the
purpose of creating anxiety, fear or panic
among the public. The news and the way
it's presented should not lead to different
connotations. In other words, there should
be anintellectual link between the news and
the value judgments used, and there should
be no departure from reporting news.

f. Freedom to Receive and Impart
Information

Within the scope of the freedom to receive
and impart information, which concerns the
period before the formation of thought, it is
the reason for compliance with the law that
enables people to access information sourc-
es in a free environment, to make choices

halinde hemen hemen hicbir seyin yayinla-
namayacagl, bunun da basin ézgurlugune
zarar verecegi yonundedir...

... Davali yayin kurulusu da bu yazidan esin-
lenerek yayin yapmistir. Su halde, yayinin
guncelve gorunur gerceklige uygun oldugu,
toplumun bilgi edinme, basinin haber verme
hakki kapsaminda kaldigi, olayin gazetecilik
teknigi geregi okuyucunun ilgisini cekecek
sekilde aktarildigi da gozetilerek istemin
tumden reddine karar verilmesi gerekirken,
yazili sekilde karar verilmesi usul ve yasaya
uygun dusmediginden, kararin bozulmasi
gerekmistir”’® seklindedir.

S6z konusu basinin haber verme ve elestirme
hakkinin bir diger sarti ise haberin ayni za-
manda guncel olmasidir. Guncelligi gecmis,
daha 6nceden medyada tartisilmis, eskimis
konularin tekrar gundeme getirilmesinde
hakkin kullanimindan, ziyade gercege aykiri
bir bilgi ile halk arasinda tekrar endise, korku
veya panik yaratma amaci giindeme gelecek-
tir. Haberin verilisinde kamunun ilgisinin ve
yararinin bulunmasi gerekmekte olup kamu
barisini bozmaya elverigli olmamasi da sarttir.
Kamu yararinin gerektirdigi bilgilerin 6tesine
gecilerek, kamu barisini bozmaya elverisli ve
sirf halk arasinda endise, korku veya panik
yaratmak amaciyla hareket edildiginde basi-
nin haber verme ve elestiri hakkindan bah-
sedilemeyecektir. Haber ile verilis seklinin
birbirinden farkli cagrisimlara yol acmamasi
gerekmektedir. Soyle ki haberle kullanilan
deger yargilar arasinda fikri baglanti bulun-
mali, haber vermenin disina ¢ikilmamalidir.

f. Haber Alma ve Ogrenme Ozgiir-
laga

Dustncenin olusumunun éncesindeki do-
nemi ilgilendiren haber alma ve 6grenme
ozgurlugu kapsaminda kisilerin bilgi kay-
naklarina 6zgur bir ortamda erisebilmelerini,
bilgiler arasinda tercih yapabilmelerini ve
bunlardan istedikleri sonuglari ¢ikarabilme-
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between information and to draw the results
they want from them, and to prepare the
ground for this situation. Freedom to receive
and impart information, which also appears
as the right of information, in a way provides
the raw material for thought. If this data and
information remains limited, thinking activity
will also remain limited and will not develop
in this direction.

Article 26 of the Constitution and Article 10 of
the ECHR show the importance given to the
freedom to receive and impart information
and information by stating that the freedom
of thought includes the freedom to receive
and impart information or ideas without inter-
ference by official authorities. In this respect,
the case law of the Court of Cassation is as
follows;

“Considering that what is essential is the free-
dom of the press and the freedom to receive
news, it is necessary to be extremely careful
about the extent to which these freedoms
are restricted; otherwise, the restriction to be
made may touch the essence of the right and
may create the danger that the freedom of
the press and the freedom to receive news
may lose its meaning. Therefore, while mak-
ing regulations limiting the freedom of the
press and the freedom of information, the cri-
teria of “prohibition of touching the essence”
and “the principle of proportionality” and
“the requirements of the democratic social
order”, which are expressed in Article 13 of
the Constitution, should not be overlooked
in any way.

Criminal law instruments may sometimes
be used to restrict freedom of the press and
freedom of information. However, consider-
ing the nature of criminal law instruments,
it should not be overlooked that, due to the
indispensability of freedom of the press for
a democratic society, recourse to criminal
law instruments should be considered as
an “ultima ratio” (last resort). The system of
“self-monitoring of the press”, which was first
introduced in Swedenin 1916, emerged as a
product of the ideas of preventing the state
authority from interfering with the press and
creating a press that is respected by the pub-
lic opinion. In this sense;

The use of criminal law tools should only
be considered in cases where other control
mechanisms fail to achieve results.

lerini saglayan, bu duruma zemin hazirlayan
hukuka uygunluk nedenidir. Enformasyon
hakki olarak da karsimiza ¢ikan haber alma
ve 6grenme 6zgurluga bir bakima dustunce-
nin hammaddesini saglamaktadir. Eger bu
veriler, bilgiler sinirli kalacak olursa dusun-
me faaliyeti de bu dogrultuda sinirli kalarak
gelismeyecektir.

Anayasanin 26'nci ve IHAS.’nin 10'uncu
maddeleri, dusunce hurriyetinin, resmi ma-
kamlarin mudahalesi olmaksizin haber veya
fikir almak veya vermek serbestligini de kap-
sadigini belirterek haber alma ve 6grenme
hurriyetine verdigi 6nemi gostermektedir.
Bu dogrultuda Yargitay'in ictihadi;

“Asil olanin basin ve haber alma 6zgurlugu
oldugu dikkate alindiginda, bu 6zgurluklerin
sinirlandirilma 6l¢usu konusunda son derece
ozenli davranmak gerekli olup, aksi takdirde
yapilacak sinirlandirma hakkin 6ztine doku-
nacak, basin ve haber alma 6zgurluklerinin
anlamini yitirmesi tehlikesini dogurabilecek-
tir. Bu nedenle, haber alma ve basin 6zgurlu-
guna sinirlayici nitelikte duzenlemeler yapi-
lirken Anayasa’nin 13. maddesinde ifadesini
bulan “6ze dokunma yasagi” ve “olgululuk
ilkesi” ile “"demokratik toplum duzeninin ge-
rekleri” 6lgutlerini hicbir sekilde gdzden uzak
tutmamak gereklidir.

Basin ve haber alma 6zgurlugunun sinirlan-
dinlmasinda bazen ceza hukuku araglarina
basvurulabilmektedir. Ancak ceza hukuku
araclarinin nitelikleri dikkate alindiginda,
basin 6zgurlugunun demokratik toplum
icin vazgecilmezligi nedeniyle, ceza hukuku
araglarina basvurmanin “ultima ratio” (son
care) olarak dusunulmesinin gerekliligi goz-
den kacinlmamalidir. Devlet otoritesinin ba-
sina mudahalede bulunmasini 6nlemek ve
kamuoyu karsisinda sayginligi olan bir basin
yaratma dusuncelerinin aranu olarak ilk kez
1916 yilinda isveg'te uygulanmaya baslani-
lan “basinin kendi kendini denetlemesi” sis-
temi ortaya ¢ikmistir. Bu anlamda;

Ceza hukuku araclarinin kullanilmasi, ancak
diger denetim mekanizmalari ile sonuca ula-
silamayan durumlarda dusunulmelidir.

Basin 6zgurlugunun koétuye kullanilmasinin
engellenmesi gereklidir ve basin 6zgurlugu-
nun koétuye kullanilmasi, cogunlukla bir ceza
normunun ihlali olarak kendini gostermekte
ve "basin sugu” olarak ortaya ¢cikmaktadir”’®
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It is necessary to prevent the abuse of free-
dom of the press, and the abuse of freedom
of the press often manifests itself as a vio-
lation of a criminal norm and emerges as a
“press crime”’s,

In terms of the crime of publicly dissemi-
nating misleading information, there are
opinions that the public’s right to receive
and learn news limits the thinking activity
in a way, while on the other hand, the dis-
information environment that will occur as
a result of the dissemination of untrue infor-
mation constitutes an obstacle to the right to
receive and learn at the point of accessing
accurate information. The last situationis the
fact that the right to information and learning
should be examined among the reasons for
compliance with the law in accordance with
the evaluations to be made according to the
characteristics of the concrete eventin terms
of the crime in question.

IV. QUALIFIED ELE-
MENTS

After the basic form of a crime is regulated,
the elements that require an increase or de-
crease in the punishment according to the
basic form are called qualified elements.
Qualified elements may arise from the title of
the perpetrator or the victim, the relationship
between the perpetrator and the victim, the
motive or purpose pursued by the commis-
sion of the act, the place and time of the act,
or a feature of the object of the crime.

In the second paragraph of the crime of
publicly disseminating misleading informa-
tion regulated in Article 217/A of the Turkish
Criminal Code (TCC), a qualified element has
been regulated to increase the penalty in the
form of “(2) If the perpetrator commits the
crime by concealing his/ her real identity or
within the scope of the activity of an organi-
zation, the penalty imposed according to the
first paragraph is increased by half.” In this
context, those who publicly disseminate un-
true information about the internal and exter-
nal security, public order and public health of
the country in a way that is conducive to dis-
rupting public peace, in order to create anx-
iety, fear or panic among the public, in the
case of concealing their identity or within the
scope of the activities of an organization, will
be deemed to have committed the qualified
form of the crime in question and the penalty
will be increased by half.

seklindedir. Halki yaniltici bilgiyi alenen yay-
ma sucu bakimindan ise kamunun haber
alma ve 6grenme hakkinin bir bakima du-
sunme faaliyetini sinirlandirdigindan bahis-
le gorusler varken, diger taraftan ise gercek
olmayan bir bilginin yayilmasi sonucu olusa-
cak dezenformasyon ortaminin dogru bilgiye
ulasma noktasinda haber alma ve 6grenme
hakkina engel teskil ettigidir. Son durum ise
s6z konusu suc¢ bakimindan somut olayin
ozelligine gore yapilacak degerlendirmeler
uyarinca hukuka uygunluk nedenlerinden
haber alma ve 6grenme hakkinin incelen-
mesi gerektigi gercegidir.

IV. NIiTELIKLi UNSURLAR

Bir sugun temel sekli duzenlendikten son-
ra, temel sekline gére cezanin artirilmasini
veya azaltilmasini gerektiren unsurlara nite-
likli unsurlar denilmektedir. Nitelikli unsur-
lar; failin veya magdurun sifatindan, fail ve
magdur arasindaki iliskiden, fiilin islenisi ile
gudulen saik veya amag, fiilin islendigi yer
ve zamandan veya suc¢un konusuna ait bir
ozellikten kaynaklanabilir.

TCK 217/A maddesinde duzenlenen halki
yaniltici bilgiyi alenen yayma sugunun ikin-
ci fikrasinda “(2) Fail, sugu gercek kimligini
gizleyerek veya bir 6rgutun faaliyeti ¢erce-
vesinde islemesi halinde, birinci fikraya gore
verilen ceza yari oraninda artinlir.” seklinde
olmak Uzere cezanin artirilmasina iliskin
olarak nitelikli unsur duzenlenmistir. Bu
baglamda kimligin gizlenmesi durumunda
ya da bir orgutun faaliyeti kapsaminda sirf
halk arasinda endise, korku veya panik ya-
ratmak amaciyla, tlkenin i¢ ve dig guvenligi,
kamu duzeni ve genel sagligiile ilgili gerce-
ge aykiri bir bilgiyi, kamu barisini bozmaya
elverisli sekilde alenen yayan kimseler s6z
konusu sucun nitelikli halini islemis sayila-
cak ve cezasinin yarisi oraninda arttirilmasi
gerekecektir.

Bir diger bahsedilmesi gereken husus ise
TCK 218 maddesi olup s6z konusu madde;
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Another issue to be mentioned is Article 218
of the TCC, which reads as follows;

“ARTICLE 218.- (1) (Amended: 29.06.2005-
5377/25.Art.) If the offenses defined in the
above articles are committed through the
press and broadcasting, the penalty to be
imposed shall be increased by half. Howev-
er, expressions of opinion that do not exceed
the limits of news reporting and made for
the purpose of criticism shall not constitute
a crime.”

Although this article is in the nature of acom-
mon provision and constitutes a qualified el-
ement regarding the increase of the penalty
in case the crime is committed through the
press and broadcasting, on the other hand,
it points to the reasons of conformity with the
law by stating in the last sentence that state-
ments of thought that do not exceed the lim-
its of reporting and made for the purpose of
criticism will not constitute a crime. It should
be noted that the crime will not occur in the
event that the reason for compliance with the
law is realized, and if this act is committed
through the press and publication without
any reason for compliance with the law, the
penalty will be increased due to the presence
of a qualified element.

V. FAULT

Fault is the judgement of condemnation
against the perpetrator for going against the
law and choosing injustice when he had the
opportunity to act in accordance with the
law. The reason for such condemnation is
that the perpetrator, although expected to be
able to act in accordance with the law and

“MADDE 218.- (1) (Degisik: 29.06.2005-
5377/25.md.) Yukaridaki maddelerde ta-
nimlanan suglarin basin ve yayin yoluyla
islenmesi halinde, verilecek ceza yari orani-
na artinlir. Ancak, haber verme sinirlarini as-
mayan ve elestiri amaciyla yapilan dusiunce
aciklamalar suc¢ olusturmaz.”

seklindedir. Bu madde ortak hukum niteligin-
de olup sugun basin ve yayin yoluyla islen-
mesi halinde cezanin arttirilmasina iliskin ola-
rak nitelikli bir unsur teskil etse de biryandan
da son cumlesindeki haber verme sinirlarini
asmayan ve elestiri amaciyla yapilan dusun-
ce aciklamalarinin suc olusturmayacagindan
bahisle hukuka uygunluk sebeplerine isaret
etmektedir. Hukuka uygunluk sebebinin ger-
¢ceklesmesi durumunda sucun olusmayaca-
gini, herhangi bir hukuka uygunluk sebebi
olmaksizin basin ve yayin yoluyla bu fiilin
islenmesi durumunda ise nitelikli unsurun
mevcudiyeti sebebiyle cezanin artirilacagini
belirtmek gerekir.

V. KUSUR

Kusur, failin, hukuka uygun davranmak im-
kaninin mevcudiyetine ragmen, haksizlik
islemeyi tercih etmesi nedeniyle hakkinda
yapilan yargiyi ifade eder. Bu yargi ise kina-
nabilirlik yargisidir. S6z konusu kinamanin
nedeni failden hukuka uygun sekilde hare-
ket edebilmesi beklenebilmesine ragmen,
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to act in accordance with the law, chooses
unlawful behaviour and does not act in a
manner expected by the law.

In this context, it can be said that the realiza-
tion of the material, moral and unlawfulness
elements will be necessary and sufficient for
the occurrence of the offence, together with
the fact that paragraph 4 of Article 223 of
the Code of Criminal Procedure constitutes
a positive basis that fault is not an element of
the offence. Inthe last case, a faultless perpe-
trator may also commit an injustice, and the
realization of the injustice is a necessary con-
dition for the perpetrator to be punished, but
not a sufficient condition. The perpetrator is
also required to be at fault.

A person who is capable of fault can be
said to be at fault. The ability to fault can be
defined as the ability to perceive the legal
meaning and consequences of the act com-
mitted by a person and the ability to direct
one’s behavior. Based on the definition of the
ability to fault, it can be said that the ability to
perceive and the ability to will constitute the
elements of fault.

In the last case, in order for a person to be
condemned for the act he/she has commit-
ted, in other words, in order for a judgement
of fault to be made about the personin ques-
tion, the conditions of having the ability to
fault, which are the elements of the ability to
perceive and the ability to will, the awareness
of injustice and the conditions that abolish
the fault should not occur in the concrete
event must be fulfilled together.

In this context, we think that the issues that
should be examined regarding the fault relat-

hukuka aykiri olan davranisi se¢cmesi ve bu
itibarla hukukun kendisinden bekledigi se-
kilde hareket etmemesidir.

Bu baglamda, CMK'nin 223. maddesinin
4. fikrasinin kusurun sugun unsuru olma-
digina pozitif dayanak olusturmasi ile bir-
likte sugcun olugmasi i¢cin maddi, manevi
unsurlarin ve hukuka aykirilik unsurunun
gerceklesmesinin gerekli ve yeterli olacagi
soylenebilecektir. Son durumda kusursuz
olan bir fail de haksizlik gergeklestirebi-
lecek olup haksizligin gerceklesmesi ise
failin cezalandirilmasi icin gerekli sart olsa
da yeterli sart degildir. Failin ayrica kusurlu
olmasi da aranmaktadir.

Kusur yetenegine sahip olan bir kimsenin
kusurlu oldugundan s6z edilebilecektir.
Kusur yetenegini ise bir kimsenin islemis
oldugu fiilin hukuki anlam ve sonuglarini
algilama yetenegi ve davraniglarini yonlen-
dirme kabiliyeti olan irade yetenegi olarak
tanimlanabilecektir. Algilama yetenegi ve
irade yeteneginin kusurun unsurlarini olus-
turdugu kusur yeteneginin tanimindan yola
cikilarak soylenebilecektir.

Son durumda ise bir kimsenin islemis ol-
dugu fiilden dolayr kinanabilmesi, yani s6z
konusu kimse hakkinda kusur yargisinda
bulunulabilmesi icin algilama yetenegi ve
irade yetenedinin unsurlari oldugu kusur
yetenegine sahip olmasi, haksizlik bilin-
cinin bulunmasi ve kusurlulugu kaldiran
hallerin somut olayda vuku bulmamasi
sartlarinin bir arada gerceklesmesi gerek-
mektedir.

Bu kapsamda TCK'ya eklenen halki yaniltici
bilgiyi alenen yayma sucuna iliskin kusura
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ed to the offence of publicly disseminating
misleading information added to the TC-
C(Turkish Criminal Code) are the minority of
age and alcohol or drug addiction.

Namely, with the easy accessibility of social
media today, there are many underage indi-
viduals who are likely to ensure the public
dissemination of misleading information,
and there will be doubts about the correct
interpretation of untrue information due to
the small age, and in this case, the element
of fault should be examined in order to clarify
the issue.

The effect of minority on the fault of the per-
son varies according to the age of the per-
son. In the TCC, three different groups have
been formed in terms of minority of age. Arti-
cle 31 of the TCC;

“(1) Children who have not completed the
age of twelve at the time of committing the
act are not criminally liable. They may not be
prosecuted criminally; however, child-specif-
ic security measures may be applied.

(2) (Amended: 29/6/2005 - 5377/5 Art.)
Those who have completed the age of twelve
but have not completed the age of fifteen at
the time of committing the act are not crimi-
nally liable if they are unable to perceive the
legal meaning and consequences of the act
committed or if their ability to direct their be-
havior is not sufficiently developed. In the
case of the existence of the ability to perceive
the legal meaning and consequences of the
act committed and to direct their behavior
in relation to this act, the crime is committed
against these persons, ...

(3) (Amended: 29/6/2005 - 5377/5 Art.) The
offence is committed against persons who
have completed the age of fifteen but have
not completed the age of eighteen at the time
of committing the act...”

is regulated as follows. This means that even
an eleven-year-old child can be the perpetra-
tor of the offence under Article 217/A of the
TCC. However, since children under the age
of twelve are not criminally liable pursuant to
Article 31/1 of the TCC, the minority of age,
which is one of the reasons that remove the
fault, will come to the agenda. Even if the of-
fence of publicly disseminating misleading
information will occur in terms of minors who
provide the dissemination of untrue informa-

iliskin incelenmesi gereken hususlarin yas
kacuklugu ve alkol veya uyusturucu mad-
de bagimuligr oldugunu dusunmekteyiz.

Soyle ki gunumuzde sosyal medyanin kolay-
likla ulasilabilir olmasi ile birlikte halki yaniltici
bilginin alenen yayilmasini saglama ihtimali
olanyasi kuguk bireylerin fazlaca bulundugu
ve yasin kuguk olmasi itibariyle gercege ayki-
r bilgi hakkinda dogru yorum yapilabilmesi-
ne iliskin suphelerin olacag, bu durumdaise
konuya aciklik getirilmesi bakimindan kusur
unsurunun irdelenmesi gerekmektedir.

Yas kuguklugunun kisinin kusuruna etkisi, ki-
sinin yasina gore degismektedir. TCK'da yas
kucuklugu bakimindan ug farkli grup olustu-
rulmustur. TCK 31. madde;

“(1) Fiili isledigi sirada oniki yasini doldur-
mamis olan c¢ocuklarin ceza sorumlulugu
yoktur. Bu kisiler hakkinda, ceza kovusturma-
siyapilamaz; ancak, cocuklara 6zgu guvenlik
tedbirleri uygulanabilir.

(2) (Degisik: 29/6/2005 - 5377/5 md.) Fiili is-
ledigi sirada oniki yasini doldurmus olup da
onbes yasini doldurmamis olanlarin isledigi
fiilin hukuki anlam ve sonuclarini algilayama-
masi veya davraniglarini ydnlendirme yete-
nedinin yeterince gelismemis olmasi halinde
ceza sorumlulugu yoktur. Ancak bu kigiler
hakkinda cocuklara 6zgu guvenlik tedbirle-
rine hikmolunur. isledigi fiilin hukuki anlam
ve sonuclarini algilama ve bu fiille ilgili olarak
davranislarini yonlendirme yeteneginin varli-
g1 hélinde, bu kisiler hakkinda sug, ...

(3) (Degisik: 29/6/2005 - 5377/5 md.) Fiili
isledigi sirada onbes yasini doldurmus olup
da onsekiz yasini doldurmamis olan kisiler
hakkinda sug,...”

seklinde duzenlenmistir. Demek ki on bir ya-
sindaki bir cocuk dahi TCK 217/A maddesi
kapsaminda sucun faili olabilecektir. Fakat
TCK 31/1 uyarinca on iki yasindan kuacguk
cocuklarn cezai sorumlulugu bulunmadi-
gindan kusuru kaldiran nedenlerden birisi
olan yas kucuklugu gundeme gelecektir.
Gergege aykir bilginin yayilmasini saglayan
yasca kuguk cocuklar bakimindan halki ya-
niltici bilgiyi alenen yayma sucu meydana
gelecek olsa dahi kusuru kaldiran bir neden
olan yas kucuklugu ile kusur ortadan kalka-
cak ve cezai olarak bir sorumluluktan bahse-
dilemeyecektir.
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tion, the fault will be eliminated by the minori-
ty of age, which is a reason that removes the
fault, and a criminal responsibility cannot be
mentioned.

Another issue, alcohol or drugs, also affects
the person’s ability to perceive and willpow-
er. For this reason, the criminal responsibility
of those who use alcohol or drugs in case of
committing an offence is usually regulated
separately in the laws. First of all, alcohol
and drug addiction must be related to the of-
fence. The evaluation to be made afterwards
will vary according to whether the addiction
is physiological or psychological, in other
words, according to whether the alcohol or
drugs were taken involuntarily (unintention-
ally) or voluntarily (intentionally) when para-
graphs 1 and 2 of Article 34 of the TCC are
considered together.

In the crime of publicly disseminating mis-
leading information, which is the crime we
examined within the scope of Article 217/A
of the TCC, it is accepted that a person who
commits the crime by fulfilling the elements
in the legal definition regarding the dissem-
ination of false information is not criminally
responsible if he/she drinks alcohol against
his/ her will. In other words, the involuntary
intake of alcohol or drugs and the inability
to perceive the legal meaning and conse-
quences of the act committed by the person
or the significant decrease in the ability to
direct their behavior in relation to this act
will affect the ability of fault and will remove
criminal responsibility.

On the other hand, in case of voluntary in-
take of alcohol or drugs, whether the offence
committed while under the influence of the
said substances is committed intentionally or
negligently should be examined according
to the way of realization and general rules of
each concrete event, and there are different
opinions on this issue. In our opinion, in the
offence of publicly disseminating misleading
information committed while under the influ-
ence of alcohol or drugs taken voluntarily,
the fault will not be removed, and it will be
necessary to examine whether the act was
committed with a special motive. If it can be
established that the offence was committed
with the sole intention to cause anxiety, fear
or panic among the public, the perpetrator
who acted under the influence of alcohol or
drugs taken voluntarily shall be criminally li-
able for the offence committed.

Bir diger husus olan alkol veya uyusturucu
maddeler de kisinin algilama ve irade ye-
tenegini etkilemektedir. Bu nedenle alkol
veya uyusturucu madde kullananlarin bir
suc islemesi halinde ceza sorumluluklarinin
ne olacagi genellikle kanunlarda ayrica du-
zenlenmektedir. Oncelikle alkol ve uyusturu-
cu madde bagimliiginin sugla ilintili olmasi
gerekmektedir. Akabinde yapilacak deger-
lendirme ise TCK'nin 34. maddesinin 1. ve 2.
fikralarina birlikte bakildiginda bagimlligin
fizyolojik veya psikolojik olmasina gore, bir di-
ger deyisle alkol veya uyusturucu maddenin
irade disl (istenmeyerek) ve bu maddelerin
iradi olarak (isteyerek) alinmis olmasina gore
degiskenlik gosterecektir.

TCK'nin 217/A maddesi kapsaminda incele-
digimiz su¢ olan halki yaniltici bilgiyi alenen
yayma sucunda gergege aykiri bilginin yayil-
masI hususunda kanuni tanimdaki unsurlari
yerine getirerek sucu isleyen bir kisinin irade-
si disinda alkol aldigi durumda ceza sorum-
lulugunun bulunmadigi kabul edilmektedir.
Soyle ki alkol veya uyusturucu maddenin
irade disi alinmasi ve bununla birlikte kisinin
isledigi fiilin hukuki anlam ve sonuglarini al-
gilayamamasi veya bu fiille ilgili olarak dav-
ranislarini yonlendirme yeteneginin énemli
derecede azalmis olmasi kusur yetenegini
etkileyecek oldugundan ceza sorumlulugu-
nu kaldiracaktir.

Ote yandan alkol veya uyusturucu maddenin
iradi olarak alinmasi durumunda s6z konusu
maddelerin etkisi altinda iken islenen sugun
kasten mi, yoksa taksirle mi islendigi her
somut olayin gerceklesme sekline ve genel
kurallarina gore incelenmesi gerektigi hu-
suslan doktrinde tartigsmali olup, bu konuda
farkli gortsler mevcuttur. Kanaatimize gore
iradi olarak alinan alkol ve uyusturucu mad-
denin etkisi altindayken islenen halki yaniltic
bilgiyi alenen yayma sucunda kusurun kalk-
masi s6z konusu olmayacak, fiilin 6zel saikle
islenip islenmedigi hususunun irdelenmesi
gerekecektir. Eger sirf halk arasinda endise,
korku veya panik yaratmak saikiyle hareket
edildigi tespit edilebilirse, iradi olarak alinan
alkol veya uyusturucu madde altinda hareket
eden fail isledigi suctan 6tura cezai sorumlu-
lugu haiz olacaktir.
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V1. ERROR

In the theory of crime, error is divided into
two as error that removes intent and error
that affects culpability. In terms of Article
217/A of the TCC, which is the offence we are
examining, if it is not known that the informa-
tion that is misleading to the public and pub-
licly disseminated is contrary to the truth, the
error that removes the intention regulated in
Article 30/1 of the TCC will be in question.

If the person has committed the act in the
legal definition of the offence and does not
know that the act in question constitutes
an injustice, to explain, if he knows that the
untrue information he has publicly dissemi-
nated is untrue, but does not know that it is
a crime to publicly disseminate untrue infor-
mation that is misleading to the public, it will
be necessary to talk about the injustice mis-
take regulated in Article 30/4 of the TCC, that
is, as an exception to the rule that ignorance
of the law is not an excuse, it will be neces-
sary to consider it as a mistake that removes
the fault. The inevitability of the error is one
of the conditions required for the error that
removes the fault. In terms of the offence we
have examined, it is not expected that the
error that removes the fault, which is Article
30/4 of the TCC, will be applied. Because
Article 217/A of the TCC indicates that it is
sufficient for a person to know that the act
in the offence of publicly disseminating mis-
leading information is not a crime, but that
the act in question is an unjust act. In other
words, since it can be said that the person
who publicly disseminates false information
acts with the consciousness of injustice,
it will not be possible to raise the injustice
mistake within the scope of the mistake that
removes the fault.

In the last case, since there is no inevitability
condition in terms of the error that removes
the intention pursuant to Article 30/1 of the
TCC, when it is not known that the informa-
tion that is misleading to the public and pub-
licly disseminated is contrary to the truth, the
intention will be removed and the negligent
responsibility will be reserved. However, as
stated above, since the way this offence is
committed with negligence is not regulated
in the law, the elements of the offence will
not occur and it will not be possible to punish
the perpetrator for his act.

VIi. HATA

Sug teorisinde hata kasti kaldiran hata ve
kusurlulugu etkileyen hata olarak ikiye ay-
rilmaktadir. inceledigimiz sug olan TCK'nin
217/A maddesi bakimindan halki yaniltici
olan ve alenen yayilan bilginin gergege aykiri
oldugu bilinmiyorsa TCK 30/1 maddesinde
duzenlenen kasti kaldiran hata s6z konusu
olacaktir.

Kisi sucun kanuni tanimindaki fiili meydana
getirmis ve s6z konusu fiilin haksizlik teskil et-
tigini bilmiyorsa, aciklamak gerekirse alenen
yaymis oldugu gercege aykirn bilginin gerce-
ge aykiri oldugunu biliyorsa ancak halki ya-
niltici olan gergege aykiri bilgiyi alenen yay-
mis olmanin su¢ oldugunu bilmiyorsa TCK
30/4 maddesinde duzenlenen haksizlik yanil-
gisindan bahsetmek, yani kanunu bilmemek
mazeret sayilmaz kuralinin istisnasi olarak
kusuru kaldiran hata olarak degerlendirmek
gerekecektir. Kusuru kaldiran hata 6zelinde
hatanin kaginilmaz olmasi aranan sartlardan
biridir. inceledigimiz su¢ bakimindan ise TCK
30/4 maddesi olan kusuru kaldiran hatanin
uygulanmasi beklenmemektedir. Cunku TCK
217/A maddesinde bir kisinin halki yaniltici
bilgiyi alenen yayma sugundaki fiilin sug ol-
dugunu biliyor olmasini degil de s6z konusu
fiilin haksiz bir fiil oldugunu biliyor olmasinin
yeterli olduguna isaret etmektedir. Yani ger-
cege aykiri bilgiyi aleni bir sekilde yayan kim-
senin haksizlik bilinciyle hareket ettigi soyle-
nebilecek oldugundan kusuru kaldiran hata
kapsamindan haksizlik yanilgisinin gindeme
gelmesi mumkun olmayacaktir.

Son durumda TCK 30/1 maddesi uyarinca
kasti kaldiran hata bakimindan kaginilmazlik
sarti bulunmadigindan halki yaniltici olan ve
alenen yayilan bilginin gercege aykir oldu-
gu bilinmediginde kasti kalkacak ve taksirli
sorumlulugu sakli kalacaktir. Fakat yukarida
da belirtildigi tzere bu sucun taksirle islenis
sekli kanunda duzenlenmediginden, sugun
unsurlari meydana gelmeyecek ve faile fii-
linden o6turu ceza verilmesi mumkun olma-
yacaktir.
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VIl. SPECIAL FORMS OF
THE OFFENCE

A. Attempt

In order to punish the offence of publicly
disseminating misleading information regu-
lated in Article 217/A of the TCC, the public
dissemination of untrue information must
pose a clear and imminent danger in terms
of the deterioration of public peace, where
the emergence of clear and imminent dan-
ger is the objective punishment condition
of the offence. For this reason, the offence
is punishable if this danger has arisen, while
the perpetrator cannot be punished if this
situation does not occur. For this reason, it is
not possible to attempt the offence regulated
in the article””.

B. Complicity

In terms of the offence of publicly dissemi-
nating misleading information to the pub-
lic, it is necessary to make an assessment
regarding the concept of publicity and the
dissemination of the offence. In this direc-
tion, considering the speed of use of social
media, its spreading power and difficulty
of follow-up, the methods of “retweet” and
“like” in the social media application called
Twitter, which is widely used today, will be
subject to examination under the title of par-
ticipation in crime in terms of not tolerating
the commission of crime by using social me-
dia as a means.

The activity of retweeting on the social media
sharing site Twitter is to share another Twitter
user’s post with your own followers. There-
fore, a retweet is not a type of sharing said by
the user himself/ herself, but a second-per-
son statement that is shared indirectly, that
is, in a way that cannot be directly attributed
to the person, in order to be presented to the
information of Twitter users. Retweet activity
can be performed for any post that is liked
or disliked, considered true or false. Present-
ing a statement that does not belong to the
retweeter to the information of third parties
will not directly put the sharer in the status
of “perpetrator”’8, On the other hand, in the

VIil. SUCUN OZEL GORU-
NUS BiCiMLERI

A. Tesebbiis

TCK 217/A maddesinde duzenlenen halki
yaniltici bilgiye alenen yayma sugunun ce-
zalandirilmasi icin, gercege aykiri bilginin
alenen yayilmasi kamu barisinin bozulmasi
bakimindan acik ve yakin bir tehlikenin or-
taya cikmasi gerekir, burada acik ve yakin
tehlikenin ortaya ¢ikmasi, sucun objektif ce-
zalandinlma sartidir. Bu nedenle bu tehlike
ortaya cikmis ise sug¢ cezalandirilabilir iken,
bu durum gerceklesmedigi takdirde fail ceza-
landirilamaz. Bu sebeple, maddede duzenle-
nen suca tesebbus mumkun degildir””.

B. istirak

Halki yaniltici bilgiyi alenen yayma sucgu
bakimindan su¢un unsurlarindan olan ale-
niyet kavrami ve sugun yayilmasina iliskin
bir degerlendirme yapilmasi gerekmektedir.
Bu dogrultuda sosyal medyanin kullanilma
hizi, yayillma gucu ve takip zorlugu gozetil-
diginde sosyal medyanin vasita olarak kulla-
nilmasi suretiyle suc islenmesine mtsamaha
edilmemesi bakimindan suca istirak basligi
altinda gunumuzde yaygin olarak kullanilan
Twitter adli sosyal medya uygulamasindaki
“retweet” ve “like/ begen” yontemleri ince-
lemeye konu olacaktir.

Twitter adli sosyal medya paylasim sitesin-
de retweet aktivitesi; bir baska Twitter kul-
lanicisinin génderisini kendi takipcilerin ile
paylasmaktir. Dolayisiyla retweet, kullani-
cinin bizzat kendisi tarafindan séylenen bir
paylasim turt olmayip, dolayli yoldan, yani
kisiye dogrudan ithaf edilemeyecek sekilde,
Twitter kullanicilarinin bilgisine sunulmak
amaclyla paylasilan ikinci kisiye ait bir be-
yandir. Retweet aktivitesi; begenilen veya
begenilmeyen, dogru veya yanlis kabul
edilen her paylasim icin gergeklestirilebilir.
Retweet yapan sahsa ait olmayan bir be-
yanin U¢uncu kisilerin bilgisine sunulmasi,
paylasanidogrudan “fail” statistine sokma-
yacaktir’®. Buna mukabil, Yargitay 18. Ceza
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decision of the 18th Criminal Chamber of the
Court of Cassation dated 07.12.2015, num-
bered 2015/10377 Main and 2015/12777
Decision, it was decided that the offence of
insult occurred with the retweet activity”®.

In this context, in terms of the offence of pub-
licly disseminating misleading information,
it is obvious that the retweeter will directly
affect the public’s right to information. In our
opinion, it would not be correct to accept
that the offence in question is automatical-
ly realized with the retweet, on the grounds
that the sharing of a post that performs the
act stipulated in the material element of the
offence of publicly disseminating misleading
information is later shared by someone else,
i.e. retweeting, in the first stage, retweeting is
a method of sharing and dissemination. It is
necessary to examine separately and repeat-
edly whether the retweeter is aware of the in-
tent to commit an offence and whether the
material elements of the offence of publicly
disseminating misleading information are
formed in the characteristics of the concrete
event. In cases where it is understood that
the purpose of the retweet activity is not to
share or disseminate the thought or opinion
in the field of social media, but only to like
or mark or tag the thought or opinion, it can-
not be considered as the offence of publicly
disseminating misleading information. How-

Dairesi'nin 07.12.2015 tarihli, 2015/10377
Esas ve 2015/12777 Karar sayili ilaminda
retweet aktivitesi ile hakaret sugunun olus-
tugu seklinde karar kilinmigtir’s.

Bu baglamda halki yaniltici bilgiyi alenen
yayma sucu bakimindan ise retweet yapan
kisinin kamunun bilgi edinme hakkina dog-
rudan etki edecegi asikardir. Bu kapsam-
da halki yaniltici bilginin alenen yayilmasi
sucunun maddi unsurunda ongoérulen fiili
gerceklestiren bir paylasimin, daha sonra-
dan bir baskasi tarafindan paylasilmasi, yani
retweetlenmesi, ilk asamada, retweetinde
bir paylasma ve yayma yodntemi oldugun-
dan bahisle, s6z konusu sugun retweet ile
birlikte otomatik gerceklestigini kabul etmek
kanaatimizce isabetli olmayacaktir. Retweet
yapanin, suc¢ isleme kasti ve somut olayin
ozelliklerinde yeniden paylasimin gercege
aykin bir bilgi oldugunun bilinip bilinmedidi,
halki yaniltici bilgiyi alenen yayma sugcunun
maddi unsurlarinin olusup olusmadiginin ay-
rica ve tekraren incelenmesi gerekmektedir.
Retweet aktivitesinin amacinin sosyal medya
alaninda dusunce veya gorusun paylasilmasi
veya yayllmasi olmayip da, sadece dusunce
veya gorusun begenilmesiveya isaretlenme-
si veya etiketlenmesi oldugu anlasildigi du-
rumlarda halki yaniltici bilgiyi alenen yayma
sucu olarak degerlendirilemeyecektir. Ancak
bu tur yontemlerle sosyal medyada sirf halk
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FOOTNOTE

80 Decree of the 4th Criminal Cham-
ber of the Court of Cassation dated
17.11.2014 and numbered 2013/56598
Main and 2014/33171 Decision.

THE CRIME OF PUBLICLY DISCLAIMING INFORMATION TO THE PUBLIC ADDED
TO THE TURKISH CRIMINAL LAW NO. 5237 BY THE DISINFORMATION LAW

ever, if the person or persons who publicly
post on social media with such methods with
the sole purpose of creating anxiety, fear or
panic among the public allow the direct or
indirect dissemination of false information
subject to the crime, in this case, it may be
mentioned that the offence of publicly dis-
seminating misleading information has oc-
curred in terms of the person or persons who
made the post. On the other hand, if it can be
proved that a group acts together in a way
that contributes to the public dissemination
of information that is known to be untrue with
the sole purpose of creating anxiety, fear or
panic among the public, joint perpetration
will have to be evaluated.

The like/ liking activity on the social media
sharing site called Twitter consists of liking
or marking the post. Decree of the 4th Crimi-
nal Chamber of the Court of Cassation dated
17.11.2014, numbered 2013/5598 Main and
2014/33171 Decision is as follows;

“Liking an insulting post does not constitute
the elements ofthe offence of defamation un-
less it is shared on the internet or transferred
to others”®,

In this context, in terms of the offence of pub-
licly disseminating misleading information,
it is understood that the elements of the of-
fence will not occur in cases where the like
activity does not include the purpose of shar-
ing, transferring or disseminating to others
on social media.

C. Concurrence

We believe that in some cases where the
act, which is included in the material ele-
ments of the crime, causes the crime of pub-
licly disseminating misleading information,
the crime of slander, which isincluded in Ar-
ticle 267 of the TCC, may also occur. In this
case, it should be stated that the provisions
of different kinds of intellectual gathering
will be applied and the perpetrator will be
sanctioned for the crime of slander, which
has a heavy penalty.

To mention that the crime of spreading mis-
leading information to the public is commit-

arasinda endise, korku veya panik yaratmak
saikiyle alenen paylasim yapan sahis ve sa-
hislarin, suca konu gercege aykir bilginin
dogrudan veya dolayli yayilmasina imkan
tanimalar halinde, bu durumda paylasimi
yapan sahis veya sahislar bakimindan halki
yaniltici bilgiyi alenen yayma sucunun olus-
tugundan bahsedilebilecektir. Ote yandan
bir grubun gercege aykiri oldugu bilinen bir
bilgiyi sirf halk arasinda endise, korku veya
panik yaratmak amaciyla alenen yayilmasina
katki saglayacak sekilde birlikte hareket et-
mesi durumunun ispat edilebilmesi halinde
musterek failligin degerlendirilmesi gereke-
cektir.

Twitter adli sosyal medya paylasim sitesinde
like/ begeni aktivitesi; paylasimin begenil-
mesinden veya isaretlenmesinden ibarettir.
Yargitay 4. Ceza Dairesi 17.11.2014 tarihli,
2013/5598 Esas ve 2014/33171 Karar sayili
ilami;

“Hakaret icerikli paylasimi begenmek, inter-
net ortaminda paylasilip veya baskalarina
aktarilmadigi taktirde hakaret sugunun un-
surlarini olusturmaz”®® seklindedir.

Bu baglamda halki yaniltici bilgiyi alenen
yayma sucu bakimindan like/ begeni aktivite-
sinin sosyal medyada paylasma, basgkalarina
aktarma veya yayma amaci icermedigi du-
rumlarda sug¢un unsurlarinin olugmayacagi
anlasilmaktadir.

C.ictima

Sucun maddi unsurlarinda yer alan fiilin halki
yaniltici bilgiyi alenen yayma sucuna sebe-
biyet verdigi bazi durumlarda ayni zamanda
TCK'nin 267. maddesinde yer alan iftira su-
¢unun da meydana gelebilecegi tarafimizca
dusunulmektedir. Bu durumda farkli neviden
fikri ictima hakumlerinin uygulanacagini ve
failin cezasi agir olan iftira sugundan yaptiri-
ma tabi tutulacagini ifade etmek gerekir.

Halkiyaniltici bilgiye alenen yayma sugunun
en az Uc kisi ile sug islemek amaciyla sug or-
gutu olarak ifade edebilecegimiz bir grupla
islenmesi durumundan da bahsetmek gere-
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ted with at least three people and a group
that we can describe as a criminal organi-
zation with the aim of committing a crime,
Article 220/4 of the TCC; pursuant to “In the
event that a crime is committed within the
framework of the activities of the organiza-
tion, a penalty will also be imposed for these
crimes”, it will be necessary to establish a
provision both from Article 220 of the TCC
and from the 2nd paragraph of Article 217/A
of the TCC within the scope of the organiza-
tion’s activities.

VIIl. SANCTION

Anyone who commits the crime of publicly
disseminating false information in order to
create anxiety, fear or panic among the pub-
lic, which is regulated in the first paragraph
of Article 217/A of the TCC, is sentenced to
imprisonment from one year to three years.

If the perpetrator is given a prison sentence
of less than two years, the institution of post-
poning the announcement of the verdict reg-
ulated in Article 231 of the TCPC may come
to the agenda. If this institution is not imple-
mented and the perpetrator is sentenced to
2 years or less in prison, the prison sentence
given in accordance with Article 51 of the
Turkish Criminal Code may be postponed.

According to the second paragraph of the ar-
ticle, if the crime is committed by hiding the

kirse TCK 220/4 maddesi; “Orgutun faaliyeti
cercevesinde sug islenmesi halinde, ayrica
bu suclardan dolayi da cezaya hukmolunur”
uyarinca 6rgutun faaliyeti kapsaminda hem
TCK'nin 220. maddesinden hem de TCK'nin
217/A maddesinin 2. fikrasindan hakum ku-
rulmasi gerekecektir.

VIiIil. YAPTIRIM

TCK’'nin 217/A maddesinin birinci fikrasin-
da duzenlenen halk arasinda endise, kor-
ku veya panik yaratmak amaciyla gercege
aykir bilgiyi alenen yayma sugunu igleyen
kimse, bir yildan u¢ yila kadar hapis ceza-
siyla cezalandirilir.

Faile, iki yildan az hapis cezasi verilir ise,
CMK'nin 231. maddesinde duzenlenen
hukmun aciklanmasinin geri birakilmasi
kurumu gundeme gelebilir. Bu kurum uy-
gulanmaz ve faile 2 yil ve daha az hapis
cezasl verilir ise, TCK'nin 51. maddesi uya-
rinca verilen hapis cezasinin ertelenmesi
yoluna gidilebilecektir.

Maddenin ikinci fikrasina goére sugun ger-
cek kimligin gizlenerek veya bir 6rgut faa-
liyeti cercevesinde islenmesi halinde, faile
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IN CASE THE CRIME IS
COMMITTED BY CON-
CEALING THE REAL
IDENTITY OR WITH-

IN THE FRAMEWORK

OF ORGANIZATIONAL
ACTIVITY, THE PENAL-
TY IS INCREASED FIRST
BECAUSE THE REAL
IDENTITY IS HIDDEN

OR COMMITTED WITH-
IN THE FRAMEWORK

OF ORGANIZATIONAL
ACTIVITY, AND THEN BE-
CAUSE IT IS COMMITTED
THROUGH THE PRESS
AND BROADCASTING.

THE CRIME OF PUBLICLY DISCLAIMING INFORMATION TO THE PUBLIC ADDED
TO THE TURKISH CRIMINAL LAW NO. 5237 BY THE DISINFORMATION LAW

real identity or within the framework of an or-
ganizational activity, the punishment to be
given to the perpetrator can be increased by
half. The rate to be increased here is at most
half, it is possible to impose less sanctions,
but it is not possible to increase it more.

In case the crime is committed through the
press and broadcasting, the penalty can be
increased up to half, pursuant to Article 218
of the Turkish Criminal Code. Here, too, less
increase is possible, but it is not possible to
increase it more than half.

In case the crime is committed by conceal-
ing the real identity or within the framework
of organizational activity, the penalty is
increased first because the real identity is
hidden or committed within the framework
of organizational activity, and then because
itis committed through the press and broad-
casting.

IX. PROSECUTION PRO-
CEDURE, COMPETENT
AND AUTHORIZED
COURT

The follow-up of the crime regulated in
both paragraphs of Article 217/A of the TCC
is not dependent on the complaint, it must
be followed ex officio.

The court in charge of the crime regulated
in the article is the Criminal Court of First
Instance pursuant to the upper limit of the
penalty stipulated for the crime regulat-
ed in the article and Article 11 of the Law
No. 5235. In case the crime is committed

verilecek ceza yari oraninda artirilabilir. Bu-
rada artirilacak oran en fazla yarisidir, daha
az yaptinm yapilmasi mumkundur, ancak
daha fazla artirmak mamkuan degildir.

Sugun basin ve yayin yoluyla islenmesi halin-
de de, TCK'nin 218. maddesi uyarinca ceza
yarioranina kadar artirilabilir. Burada da daha
az artinm mumkun olmakla birlikte yarisin-
dan fazla artirmak mumkun degildir.

Sucun gergek kimligin gizlenerek veya 6rgut
faaliyeti cercevesinde, basin ve yayin yoluyla
islenmesi halinde, ceza 6nce gercek kimligin
gizlenmesi veya orgut faaliyeti cercevesinde
islenmesi sebebiyle, daha sonra da basin ve
yayin yoluyla islenmesi nedeniyle artirilir.

IX. KOVUSTURMA USU-
LU, GOREVLI VE YETKILI
MAHKEME

TCK'nin 217/A maddesinin her iki fikrasinda
duzenlenen sugun da, takibi sikayete bagli
degildir, re'sen takibi gerekir.

Maddede duzenlenen suctan dolayi gorev-
li mahkeme, maddede duzenlenen sug igin
ongorulen cezanin ust sinirt ve 5235 sayili
Kanunun 11. maddesi uyarinca Asliye Ceza
Mahkemesi'dir. Sugun 5187 sayili Kanunun
27. maddesi uyarinca tabi basin yayin yo-
luyla islenmesi halinde, 2 nolu Asliye Ceza
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through the media, pursuant to Article 27 of
the Law No. 5187, the Criminal Court of First
Instance no. 2 is in charge and these cases
are considered urgent matters.

The competent judicial authority, on the
other hand, is not the place where the
public community is located, but the place
where the false information is publicly dis-
seminated.

4
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