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ABSTRACT

The reasons for the termination of the lease agree-
ments regarding the residence and/or roofed work-
place rental by the lessor and the evacuation of the
residence and/or roofed workplace that is the sub-
ject of the lease agreement are considered within
the scope of the limited number principle in the
Turkish Code of Obligations No. 6098 (“TCQ"). One
of the situations in which the lease agreements re-
garding the residential and/or roofed workplace
rental can be terminated by the lessor is the “re-
quirement, reconstruction and zoning” listed in Ar-
ticle 350 of the TCO, while the other is the “require-
ment of the new owner” listed in Article 351 of the
TCO. In the event that all of the conditions listed in
Article 350 of the TCO are fulfilled, the lessor, in the
eventthat all of the conditions listed in Article 351 of
the TCO are fulfilled, the new owner who acquires
the leased property subject to the lease agreement
may request the termination of the lease agree-
ment and the eviction of the leased property with
an eviction lawsuit to be filed by the court.
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OZET

Konut ve/ veya catili isyeri kirasina iliskin kira sozles-
melerinin kiraya veren tarafindan feshine ve kira s6z-
lesmesinin konusunu olusturan konut ve/ veya catili
isyerinin tahliyesine iliskin sebepler, 6098 sayili Turk
Borclar Kanunu'nda (“TBK”) sinirli say! ilkesi kapsa-
minda sayilmaktadir. Konut ve/ veya catili isyeri Kira-
sina iliskin kira sozlesmelerinin kiraya veren tarafin-
dan feshedebilecegi hallerden biri TBK m. 350'de
sayilan “gereksinim, yeniden insa ve imar” iken bir
digeri ise TBK m. 351'de sayilan “yeni malikin gerek-
sinimi“dir. TBK m. 350'de sayilan kosullarin timunun
gerceklesmesi halinde kiraya veren, TBK m. 351'de
sayllan kosullarin tumunun gerceklesmesi halinde
ise kira sozlesmesine konu kiralanani iktisap eden
yeni malik, agacag bir tahliye davasi ile kira sozles-
mesinin feshine ve kiralananin tahliyesine mahkeme
tarafindan karar verilmesini talep edebilir.

ANAHTAR KELIMELER

KIRA SOZLESMESI, KIRACI, KIRAYA
VEREN, YENI MALIK, GEREKSINIM,
YENIDEN INSA VE IMAR, YENIDEN
KIRALAMA YASAGI, TAZMINAT.
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In the event that all of the conditions listed in Article 350 of the TCO are fulfilled, the lessor, in
the event that all of the conditions listed in Article 351 of the TCO are fulfilled, the new owner
who acquires the leased property subject to the lease agreement may request the termination of
the lease agreement and the eviction of the leased property with an eviction lawsuit to be filed
by the court.

TBK m. 350’de sayilan kosullarin tiimiiniin gerceklesmesi halinde kiraya veren, TBK m. 351'de
sayilan kosullarin tiimiiniin gerceklesmesi halinde ise kira sozlesmesine konu kiralanani iktisap
eden yeni malik, acacagi bir tahliye davasi ile kira sozlesmesinin feshine ve kiralananin tahliyesi-
ne mahkeme tarafindan karar verilmesini talep edebilir.

I.INTRODUCTION

Paragraph 1 of Article 350 of the TCO stipu-
lates that “If there is an obligation to use the
rented property for himself, his wife, subordi-
nate, supersouse or other persons whom he
is obliged by law, due to the need for hous-
ing or workplace,... In certain term contracts,
at the end of the period, it can be terminated
within one month starting from the date to be
determined in compliance with the termina-
tion period and the periods stipulated for the
notice of termination in accordance with the
general provisions on rent in indefinite term
contracts.” Accordingly, the lessor has the
opportunity to file an eviction lawsuit against
the lessee if he/she and/or his/her relatives
listed in Paragraph 1 of Article 350 of the
TCO (his/her spouse, subordinate family, se-
nior family or dependents as required by law)
need the leased property as a residence or
workplace. Accordingly, in the eviction case
to be filed by the lessor, the court will evalu-
ate whether its requirement is genuine and
sincere.

Pursuant to paragraph 2 of Article 350 of the
TCO, “If the lease needs to be repaired, ex-
panded or replaced for the purpose of recon-
struction or zoning, and the use of the lease
is impossible during these works,... In certain
term contracts, at the end of the period, it can

1. GIRIS

TBK m. 350/1 “Kiraya veren, kira s6zlesme-
sini; kiralanani kendisi, esi, altsoyu, ustsoyu
veya kanun geregi bakmakla yakamlu oldu-
dudiger kisiler icin konut ya da isyeri gereksi-
nimi sebebiyle kullanma zorunlulugu varsa...
belirli streli s6zlesmelerde stirenin sonunda,
belirsiz stireli sézlesmelerde kiraya iliskin ge-
nel hukumlere gore fesih dénemine ve fesih
bildirimi icin 6ngdrulen sdrelere uyularak
belirlenecek tarihten baglayarak bir ay icinde
acacagdi dava ile sona erdirebilir.” seklinde
duzenlenmektedir. Buna gore kiraya veren,
kendisinin ve/ veya TBK m. 350/1'de sayilan
yakinlarinin (esinin, altsoyunun, Gstsoyunun
veya kanun geregi bakmakla yukumlu ol-
dugu kisilerin) kiralanana konut veya isyeri
olarak gereksinim duymasi durumunda kira-
ciya karsl tahliye davasi agma imkanina sa-
hiptir. Bu dog@rultuda kiraya veren tarafindan
acllacak tahliye davasinda mahkeme, gerek-
siniminin gercek ve samimi olup olmadigini
degerlendirecektir.

TBK m. 350/2 uyarinca ise “Kiraya veren,
kira sézlesmesini; kiralananin yeniden insasi
veya imari amaciyla esasli onarimi, genisle-
tilmesi ya da dedistirilmesi gerekli ve bu isler
sirasinda kiralananin kullanimi imkansiz ise...
belirli sureli s6zlesmelerde strenin sonunda,
belirsiz sureli sézlesmelerde kiraya iliskin ge-
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be terminated within one month starting from
the date to be determined in compliance with
the termination period and the periods stip-
ulated for the notice of termination in accor-
dance with the general provisions on rent in
indefinite term contracts”. Accordingly, the
lessor has the opportunity to file an eviction
lawsuit against the lessee in cases where it
is necessary to substantially repair, expand
or replace the leased property and it is im-
possible to use the leased property during
this period. “If the leased property changes
hands for any reason after the conclusion of
the contract, the new owner becomes a par-
ty to the lease contract.” according to Para-
graph 1 of Article 310 of the TCO, the new
owner who acquires the leased property
will become a party to the lease agreement
upon the acquisition of the leased property,
and the new owner who acquires the leased
property will have the opportunity to file an
eviction lawsuit against the lessee based on
paragraph 2 of Article 350 of the TCO.

Finally, pursuant to Article 351 of the TCO,
“Ifthe person who subsequently acquires the
leased property has an obligation to use it for
himself, his spouse, his descendants, or other
persons whom he is obliged to look after due
to housing or workplace needs, may termi-
nate the lease with a lawsuit to be filed after
six months, provided that the lessee is noti-
fied in writing within one month from the date

nel htukuamlere gore fesih dénemine ve fesih
bildirimi icin éngdralen sdrelere uyularak
belirlenecek tarihten baslayarak bir ay icinde
acacagi dava ile sona erdirebilir’. Buna gore
kiraya veren, kiralananin esasli onarimi, ge-
nisletilmesi ya da degistirilmesi gerekli oldu-
gu ve bu sure zarfinda kiralananin kullani-
minin imkansiz oldugu durumlarda, kiraciya
karsi tahliye davasi agma imkanina sahiptir.
“Sézlesmenin kurulmasindan sonra kirala-
nan herhangi bir sebeple el degistirirse, yeni
malik kira s6zlesmesinin tarafi olur.” hukmu-
nu havi TBK m. 310/1 uyarinca kiralanani
iktisap eden yeni malik, kiralananin iktisap
edilmesi ile birlikte kira s6zlesmesinin tarafi
haline geleceginden, kiralanani iktisap eden
yeni malik de TBK m. 350/2'e dayanarak kira-
clyakarsi tahliye davasi agma imkanina sahip
olacaktir.

Son olarak, TBK m. 351 uyarinca “Kiralana-
ni sonradan edinen kisi, onu kendisi, egi, alt-
soyu, ustsoyu veya kanun geregi bakmakla
yukamlua oldugu diger Kisiler icin konut veya
isyeri gereksinimi sebebiyle kullanma zorun-
lulugu varsa, edinme tarihinden baslayarak
bir ay icinde durumu kiraciya yazili olarak
bildirmek kosuluyla, kira sézlegsmesini alti
ay sonra acacagi bir davayla sona erdirebilir.
Kiralanani sonradan edinen kisi, dilerse ge-
reksinim sebebiyle s6zlesmeyi sona erdir-
me hakkini, s6zlesme sdresinin bitiminden
baslayarak bir ay icinde acacagi dava yoluyla

MAKALELER

2023 SUMMER

253



ARTICLES

PART 15

4

FOOTNOTE

1 Ibrahim Gul, “Yeniden Kiralama
Yasag@ina Aykirilik Nedeniyle Tazminat
ve Hukuki Niteligi”, Yeditepe University
Faculty of Law Journal, Volume 18, Is-
sue 2, 2021, p. 940.

2 Gul, p. 941; Yargitay 3. H.D.,
T. 27.03.2019, E. 2019/1642, K.
2019/2625. (https://karararama.yargi-
tay.gov.tr/)

3 Ercan Akyigit, 6098 sayili Turk
Borglar Kanunu’nda Kira Sozlesmesi,
Ankara 2012, p. 177.

4 Haluk Tandogan, Borglar Hukuku
Ozel Borg lligkileri, Volume 1/2, 4. Edi-
tion, Istanbul 2008, p. 256.

5 Yargitay 6. H.D., T. 09.05.1994, E.
1994/5031, K. 1994/5276. (https:/
www.lexpera.com.tr/).

TERMINATION AND RE-LEASE PROHIBITION OF LESSOR/NEW OWNER IN RESIDENTIAL AND
ROOFED WORKPLACE LEASES DUE TO SPECIAL NEEDS OR RECONSTRUCTION AND ZONING

of acquisition. The person who acquires the
leased property can use the right to terminate
the contract due to the need, if he wishes, by
opening a case within a month starting from
the end of the contract period.”. Unlike Article
350 of the TCO, the person who can request
the termination of the lease agreement and
the evacuation of the leased property un-
der Article 351 of the TCO is the owner who
subsequently acquires the leased property.
The new owner has the opportunity to file an
eviction lawsuit against the lessee if he/she
and/or his/her relatives listed in paragraph
1 of Article 351 of the TCO (his/her spouse,
subordinate family, senior family or depen-
dents as required by law) need the leased
property as a residence or workplace.

In summary, in cases where a lease agree-
ment related to the lease of immovable
property is desired to be terminated due to
the requirement of (i) the lessor or the rela-
tives listed in Paragraph 1 of Article 350 of
the TCO, the TCO will find application areas
in paragraph 1 of Article 350 of the TCO; (ii)
in cases where it is desired to be terminated
due to the requirement of the new owner or
the relatives listed in paragraph 1 of Article
351 of the TCO, the TCO will find application
areas in Article 351; (iii) in cases where the
lease is desired to be terminated due to the
necessity of reconstruction and/or zoning,
Article 350/2, 3 of the TCO will be applica-
ble regardless of whether the regardless of
whether the reconstruction and zoning is re-
quested by the lessor or the new owner who
later acquires the leased property.

da kullanabilir". TBK m. 350'den farkli ola-
rak TBK m. 351 tahtinda kira s6zlesmesinin
feshini ve kiralananin tahliyesini talep ede-
bilecek kisi, kiralanani sonradan edinen ma-
liktir. Yeni malik, kendisinin ve/ veya TBK m.
351/1'de sayilan yakinlarinin (esinin, altso-
yunun, Ustsoyunun veya kanun geregi bak-
makla yukumlu oldugu kisilerin) kiralanana
konut veya isyeri olarak gereksinim duyma-
s durumunda kiraciya karsi tahliye davasi
acma imkanina sahiptir.

Ozetle, taginmaz kirasina iliskin bir kira s6z-
lesmesinin; (i) kiraya verenin yahut TBK m.
350/1'de sayilan yakinlarinin gereksinimi
nedeniyle feshedilmek istendigi durumlarda
TBK m. 350/1; (ii) kiralanani sonradan iktisap
eden yeni malikin yahut TBKm. 351/1'de sa-
yilan yakinlarinin gereksinimi nedeniyle fes-
hedilmek istendigi durumlarda TBK m. 351;
(iii) kiralananin yeniden insa ve/ veya imari-
nin gerekli olmasi nedeniyle feshedilmek is-
tedigi durumlardaise, yeniden insa ve imarin
kiraya veren tarafindan mi yoksa kiralanani
sonradan iktisap eden yeni malik tarafindan
mi talep edildiginden bagimsiz olarak TBK
m. 350/2, 3 uygulama alani bulacaktir.
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I1. REASONS ARISING
FROM THE LESSOR

A. Need of Lessor and/or New
Owner

Pursuant to paragraph 1 of Article 350 of the
TCO, the lessor may request the termination
of the lease agreement and the eviction of
the leased property with an eviction lawsuit
to be filed by him/ her, if he/ she, his/ her
spouse, his/ her descendants, or other per-
sons he/she is obliged to look after needs
housing and/or workplace. The lessor can-
not request evacuation for the requirement
of his relatives other than those listed'. Pur-
suant to paragraph 1 of Article 351 of the
TCO, if the new owner acquires the leased
property afterwards, if the relatives listed in
paragraph 1 of Article 351 of the TCO need
to use the leased property as a residence
and/or workplace, provided that they notify
the lessee in writing within one month from
date of acquisition of the leased property,
they have been given the opportunity to ter-
minate the lease agreement and request the
eviction of the leased property through an
eviction lawsuit to be filed six months after
the date of acquisition?.

1. Conditions

a. Finding the Need for Housing
and/ or Roofed Workplace

The basic condition sought under paragraph
1 of Article 350 and paragraph 1 of Article
351 of the TCO is the emergence of the need
for the lessor/new owner or the lessor’s rel-
atives/ relatives of the new owner (spouse,
descendants or dependents under the law)
to use the leased property personally. In
short, housing or workplace needs of the
lessor/new owner or his/ her related rela-
tives should arise®. Even if the contract to be
terminated is related to the housing rent, it is
sufficient to terminate the contract if the les-
sor/new owner or their relatives need it to be
used as a workplace*. No doubt the opposite
is also true. According to a decision made by
the Supreme Court in 19945, it was empha-
sized that the fact that the leased property
is registered as a residence in the land reg-
istry will not change the result. Although the
Turkish Code of Obligations was not in force
at the time of the said decision, the Law of

Il. KIRAYA VERENDEN
KAYNAKLANAN SEBEP-
LER

A. Kiraya Verenin ve/ veya
Yeni Malikin ihtiyaci

TBK m. 350/1 uyarinca kiraya veren, kendisi-
nin, esinin, altsoyunun, Ustsoyunun veya ka-
nun geregi bakmakla yakumlu oldugu diger
kisilerin konut ve/ veya isyeri intiyaci varsa,
acacag bir tahliye davasi ile kira s6zlesme-
sinin sona erdirilmesini ve kiralananin tahli-
yesini talep edebilir. Kiraya veren, sayilanlar
disindaki yakinlarinin gereksinimiicin tahliye
isteminde bulunamaz’. TBKm. 351/1 uyarin-
ca kiralanani sonradan iktisap eden yeni ma-
like ise, TBKm. 351/1'de sayilan yakinlarinin
kiralanana konut ve/ veya isyeri olarak kulla-
nilmak Gzere gereksinim duymasi halinde,
kiralanani iktisap ettigi tarihten baslayarak
bir ay icinde durumu kiraciya yazili olarak
bildirmek kosuluyla, kiralananin iktisap edil-
digi tarihten alti ay sonra acacagi bir tahliye
davasi yoluyla kira s6zlesmesinin sona erdi-
rilmesini ve kiralananin tahliyesini talep etme
imkani taninmistir?,

1. Sartlari

a. Konut ve/ veya Catili isyeri ihti-
yacinin Bulunmasi

TBK m. 350/1, m. 351/1 tahtinda aranan te-
mel sart, kiraya verenin/ yeni malikin veya
kiraya verenin/ yeni malikin TBK'da sayilan
yakinlarinin (es, altsoy, Ustsoy veya kanun
geregi bakmakla yukumla oldugu kisiler),
kiralanani sahsen kullanma ihtiyacinin orta-
ya ¢cikmasidir. Kisacasi, kiraya verenin/ yeni
malikin veya ilgili yakinlarinin konut veya
isyeri intiyaci dogmalidiré. Sona erdirilmek
istenen sdzlesme konut kirasina iliskin olsa
dahi, kiraya verenin/ yeni malikin veya ilgili
yakinlarinin kiralanana isyeri olarak kullanil-
mak Uzere ihtiyaclarinin olmasi, s6zlesme-
nin sona erdirilmesi noktasinda yeterlidir*.
Hi¢ suphesizdir ki tam tersi de gecerlidir.
Yargitay'in 1994 yilinda verdigi bir karara®
gore, kiralananin tapuda konut olarak kayitli
olmasinin sonucu degistirmeyecedi vurgu-
lanmistir. Her ne kadar s6z konusu kararin
verildigi tarihte TBK yurarlukte olmayip 818
sayili Borg¢lar Kanunu ve 6570 sayili Gayri-
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Obligations numbered 818 and the Law on
Real Estate Leases numbered 6570 were in
effect, similar to paragraph 2 of Article 351
of the TCO, Article 7(b), 7(c) of the Law on
Real Estate Leases numbered 6570 stipu-
lates that if the lessor himself or his spouse
or children need to use the leased property
as a residence or to perform a profession or
art personally, an eviction lawsuit can be filed
against the lessee. According to inceoglu, it
is not possible to accept that a place that is
a residence and registered as a residence
in the title deed cannot be sued due to the
need for housing just because it is rented as
a workplace®.

In order for the landlord/ new owner to file
an eviction lawsuit due to necessity, it is first
necessary to have a need to use the real
estate in question as a residential and/ or
roofed workplace. For example, if the lessor/
new owner lives in another rented property,
a presumption for the presence of housing
needs may occur’. The fact that the lessor/
new owner is under the threat of evacua-
tion is not necessary for the need to use it.
It would not be appropriate to agree with
the decision of the Supreme Court® that the
housing needs of a person who is not threat-
ened with eviction are not real and sincere.

The fact that the lessor/ new owner has to
stay with others may also indicate the exis-
tence of this need®. The fact that the child,
grandchild or one of the relatives of the les-
sor/ new owner living with him/ her getting
married is undoubtedly a sign of the need.
Even if there is no marriage, it is considered
sufficient for an adult to want to go to the res-
idence and live on their own. The Supreme
Court also has decisions that a person, who'
is an adult, cannot be forced to live with his/
her familiy members. In some decisions™, of
the Supreme Court, itis investigated whether
the adult individual has the economic pow-
er to meet the housing costs. However, it is
possible that the lessor/ new owner has the
economic power to cover the costs of both
residences. Therefore, it would not be appro-
priate to look at the economic power of the
adult individual. In a decision™ of Supreme
Court, it was not accepted as a need for the
immature child to go to another residence
within the same provincial boundaries just
to study.

Examples of reasons for needing the leased
property can be the leased property is close
to the hospital where a sick person is treat-

menkul Kiralari Hakkinda Kanun uygulan-
maktaydiysa da TBK m. 351/2'ye benzer
sekilde 6570 sayili Gayrimenkul Kiralari Hak-
kinda Kanun m. 7(b), 7(c)'de, kiraya verenin
kendisinin veya esinin veya ¢ocuklarinin,
kiralanan gayrimenkult mesken olarak ya-
hut bir meslek veya sanati bizzat icra etme-
siicin kullanma ihtiyaci olmasi durumunda
kiraciya karsi tahliye davasi acilabilecegi
duzenlenmektedir. inceoglu’na gore konut
niteliginde olan ve tapuda konut olarak ka-
yitliolan bir yerin sirf igyeri olarak kiralandig
icin konut ihtiyaci sebebiyle dava acilama-
yacagini kabul etmek mumkdn gérulme-
mektedir®.

Kiraya verenin/ yeni malikin gereksinim se-
bebiyle tahliye davasi agmasi icin ilk olarak
s6z konusu tasinmazi konut ve/ veya catili
isyeri olarak kullanma yénunde bir ihtiyaci-
nin olmasi gereklidir. Ornegin kiraya veren/
yeni malik, baska bir tasinmazda kirada otu-
ruyorsa konutihtiyaci varligina yonelik karine
olusabilecektir’. Kiraya verenin/ yeni malikin
tahliye tehdidi altinda olmasi, kullanma ihti-
yaci icin gerekli degildir. Tahliye tehdidinde
olmayan birinin konut ihtiyacinin gercek ve
samimi olmadigi yonundeki Yargitay karari-
na® katilmak yerinde olmayacaktir.

Kiraya verenin/ yeni malikin bagkalarinin ya-
ninda kalacak zorunda olmasi da bu ihtiya-
cinvarligini gosterebilir®. Kiraya verenin/ yeni
malikin kendisiyle birlikte yasayan cocugu-
nun, torununun veyahut kanunda sayilan
yakinlarindan birinin evlenecek olmasi da
hi¢c suphesiz ihtiyacin varligina isarettir. Ev-
lilik s6z konusu olmasa dahi ergin kimsenin
kendi basina konuta ¢ikmak istemesi bile ye-
terli kabul edilmektedir™. Yargitay'in da ergin
olan bir kimsenin aile bireyleri ile oturmaya
zorlanamayacagi yonunde kararlan™ mev-
cuttur. Yargitay, bazi kararlarinda' ergin bi-
reyin konut masraflarini karsilayacak ekono-
mik gugcte olup olmadigini arastirmaktadir.
Fakat kiraya verenin/yeni malikin iki konutun
da masraflarini karsilayacak ekonomik glice
sahip olmasi mumkundur. Dolayisiyla ergin
bireyin ekonomik guictine bakilmasi yerinde
olmayacaktir. Yargitay bir kararinda™ ergin
olmamis cocugun sirf ders galismak igin ayni
il sinirlan icinde baska konuta ¢gikmasini bir
ihtiyac olarak kabul etmemistir.

Kiralananin hasta bir kimsenin tedavisinin
gerceklestigi hastaneye yakin olmasi', sag-
ligina daha uygun bir yer olmasi'®, apartman-
da asansor bulunmasi, kiraya verenin/ yeni
malikin veya ilgili yakinlarinin kiralanana
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ed™, is a more suitable place for his/ her
health', there being an elevator in the apart-
ment, or the lessor/ new owner or his/ her
related relatives need the leased property. It
can also be considered in this context that
the lessor/ new owner, who cannot fitinto the
current workplace, needs the leased proper-
ty to grow his/ her business’.

b. The Need is Real and Sincere

As accepted by the established case-law of
Supreme Court, the housing and/ or work-
place needs of the persons listed in the
provisions of paragraph 1 of Article 350 and
paragraph 1 of Article 351 of the TCO must
be real, sincere and mandatory also the plain-
tiff must prove this issue. The expression of
“obligation to use” in the provisions of para-
graph 1 of Article 350 and paragraph 1 of
Article 351 of the TCO is in accordance with
the rule of honesty. In cases where the lessor/
new owner requests eviction for the purpose
of increasing the rent, disturbing the lessee,
getting rid of the lessee, selling the house
and/ or workplace more easily (in terms of
the lessor), it will be accepted that there is
no real need and the claim of need does not
reflect the truth.

The circumstances of the concrete event are
expected to show that the need is sincere.
In addition to the fact that the need is real,
sincere and necessary, the need in question
should be continuous. Accordingly, the need
thatis not continuous, a temporary need, rea-
son for evacuation not being able to made,
and the need that has not yet arisen or that
depends on a long period of time cannot
be accepted as the reason for evacuation.
For example, situations such as putting the
immovable property on sale and renting it
to someone else show that the need is not
real, sincere and mandatory. Moreover, as
explained more in detail below, “prohibi-
tion of re-leasing” will be applicable when
leasing an immovable to third parties with-
in three years of the date of eviction. In this
sense, whether the need is sincere or not will
be examined by the judge in each concrete
case. When determining this situation, the
judge should take into account the social,
economic, cultural, professional and health
status of the lessor/ new owner and his/ her
related relatives.

Although a real, sincere, compulsory and
continuous need is absolutely necessary,

ihtiya¢ duymasindaki sebeplere 6rnek gos-
terilebilir. Halihazirdaki isyerine sigamayan
kiraya verenin/ yeni malikin, islerini buyut-
mek icin kiralanana ihtiyagc duymasi da bu
kapsamda degerlendirilebilir™.

b. intiyacin Gercek ve Samimi
Olmasi

Yargitay'in yerlesik ictihatlarinda kabul edil-
digi uzere, TBK m. 350/1, m. 351/1 hukum-
lerinde sayilan kisilerin konut ve/ veya isyeri
gereksiniminin gercek, samimi ve zorunlu
olmasi ve bu hususu davacinin ispatlamasi
gerekir. TBK m. 350/1, m. 351/1 hukumlerin-
de yer alan “kullanma zorunlulugu” ifadesi,
durustluk kuralinin geregidir. Kiraya verenin/
yeni malikin kira bedelini artirmak, kiraciyr hu-
zursuz etmek, kiracidan kurtulmak, konutu
ve/ veya isyerini daha rahat satabilmek (kira-
ya veren agisindan) gibi maksatlarla tahliye
isteminde bulundugu hallerde, esasen ger-
cek bir gereksiniminin bulunmadigi ve inhti-
yac iddiasinin da gercegi yansitmadigi kabul
edilecektir.

Somut olayin kosullarinin ihtiyacin samimi
oldugunu gostermesi beklenir. ihtiyacin
gercek, samimi ve zorunlu olmasina ek ola-
rak, s6z konusu ihtiyag devamli olmalidir.
Buna gore, devamlilik arz etmeyen, gecici
ihtiyag, tahliye nedeni yapilamayacagi gibi
henltz dogmamis veya gerceklesmesi uzun
bir streye bagli olan ihtiyag da tahliye sebebi
olarak kabul edilemez. Ornek olarak, intiyac
nedeniyle tahliyesi istenen tagsinmazin sa-
tisa ¢ikarilmasi, baskasina kiraya verilmesi
gibi durumlar ihtiyacin gercek, samimi ve
zorunlu olmadigini gosterir. Kaldi ki ihtiyac
nedeniyle tahliye edilen bir tasinmazin, tah-
liye tarihinden itibaren ¢ yillik sure zarfinda
ucuncu kisilere kiraya verilmesi noktasinda
asagida detaylica aciklandigi Uzere “yeniden
kiraya verme yasagi” gundeme gelecektir. Bu
anlamda ihtiyacin samimi olup olmadigi her
bir somut olayda hakim tarafindan incelene-
cektir. Hakim bu durumu tespit ederken kira-
ya verenin/ yeni malikin ve ilgili yakinlarinin
sosyal, ekonomik, kultarel, mesleki ve saglik
durumlarini dikkate almalidir.

Mutlaka gergek, samimi, zorunlu ve devamli
bir ihtiyac gerekli ise de s6z konusu ihtiya-
cin yorumlanmasinda Yargitay, kiralananin
niteligine (konut veya isyeri) gore degerlen-
dirmede bulunmaktadir. Kiralananin kiraya
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Supreme Court evaluates the interpretation
of this need according to the nature of the
leased property (housing or workplace). For
the evacuation of the leased property by the
lessor/ new owner or related relatives due to
the workplace requirement, the leased prop-
erty must be superior to the work to be done
and at least still be equivalent to the place
of work. If there is equivalence, the right to
property should be given supremacy. The ex-
istence of one of these situations is sufficient
for the acceptance of the need. Although it
has not been claimed that the leased prop-
erty is superior to the place where the work
is currently carried out by the lessor/ new
owner or his/ her related relatives, since this
issue is also included in the claim of need,
this issue should be determined by the court
through an expert expert. In cases where
the evacuation of the leased property is re-
quested due to the housing requirement, if
the new owner/ lessor or his/ her related rel-
atives are under the threat of evacuation from
their current place of residence, the plaintiff
requesting the termination of the contract
and the evacuation of the leased property
must assert and prove the existence of the
threat of evacuation; the presence of the
threat of evacuation is not automatically tak-
eninto consideration by the court unless the
plaintiff is asserted by the lessor/ new owner.

The “need for housing and/or roofed work-
place”, which forms the basis of the eviction
case, should continue until the eviction case
is concluded.

2. Effect of Annotation

As previously stated, the new owner who
subsequently acquires the leased property
shall have the right to terminate the lease
agreement based on Article 351 of the TCO,
claiming that he/she, his/ her spouse, subor-
dinate family, senior family or other persons
he/ she is obliged to depend on by law are
obliged to use the leased property due to
the need for housing or workplace. Howev-
er, the exception to this is the annotation of
the lease agreement to the land registry of
the leased property. In accordance with Ar-
ticle 312 of the TCO, “In immovable leases,
an annotation of the lessee’s right to tenancy
to the land registry can be agreed with the
contract” the annotation of the lease agree-
ment regarding the immovable rental to
the land registry of the immovable property
strengthens the effect of the lessee’s rela-
tive tenancy right. Strengthening the effect

veren/ yeni malik veya ilgili yakinlari tarafin-
dan igyeri gereksinimi nedeniyle tahliyesi
icin, kiralananin, yapilacak is icin daha ustun
nitelikte olmasi, en azindan halen is yapilan
yerle esdeger nitelikte bulunmasi gerekir.
Esdegerlik durumu varsa mulkiyet hakkina
ustunluk taninmalidir. Bu gibi hallerden bi-
risinin varligy, ihtiyacin kabulu icin yeterlidir.
Kiralananin kiraya veren/yeni malik veyailgili
yakinlari tarafindan halihazirda is yapilan yer-
den ustun nitelikte oldugui ileri suralmemis
olsa bile ihtiya¢ iddiasinin icinde bu husus
da mevcut oldugundan mahkemece uzman
bilirkisi araciigiyla kesif yapilarak bu husu-
sun belirlenmesi gerekir. Kiralananin konut
gereksinimi nedeniyle tahliyesinin talep edil-
digi durumlarda ise, yeni malik/ kiraya veren
veya ilgili yakinlari, halihazirda ikamet ettik-
leri yerden tahliye tehdidi altinda iseler bu
durumda s6zlesmenin feshini ve kiralananin
tahliyesini talep eden davaci kiraya verenin/
yeni malikin, tahliye tehdidinin varugini ileri
surmeli ve ispatlamalidir; tahliye tehdidinin
varligl, davaci kiraya veren/ yeni malik tarafin-
dan ileri surulmedikce mahkeme tarafindan
kendiliginden nazara alinmaz.

Tahliye davasinin temelini olusturan “konut
ve/ veya catili isyeri intiyacl”, tahliye davasi
neticeleninceye kadar devam etmelidir.

2. Serhin Etkisi

Daha evvel belirtildigi uzere, kiralanani
sonradan iktisap eden yeni malik, TBK m.
351'den hareketle kendisinin, esinin, altso-
yunun, Ustsoyunun veya kanun geregi bak-
makla yukumla oldugu diger kisilerin kirala-
nani konut veya isyeri gereksinimi sebebiyle
kullanma zorunlulugunun bulundugunu
ileri surerek kira sdzlesmesini sona erdirme
hakkina sahip olacaktir. Ancak bu durumun
istisnasini kira s6zlesmesinin kiralananin
tapu siciline serh edilmesi teskil etmekte-
dir. “Tasinmaz kiralarinda, s6zlesmeyle ki-
racinin kiracilik hakkinin tapu siciline serhi
kararlastinlabilir.” duzenlemesini havi TBK
m. 312 uyarinca tagsinmaz kiralarina iliskin
kira sozlesmelerinin taginmazin tapu siciline
serh edilmesi mamkundur. Tasinmaz kirasi-
na iliskin kira s6zlesmesinin taginmazin tapu
siciline serh edilmesi birlikte kiracinin nispi
nitelikteki kiracilik hakkinin etkisi guclendiril-
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of a relative right means that it can also be
asserted against third parties other than the
person concerned. As a matter of fact, this
issue is stated in paragraph 2 of Article 1009
of the Turkish Civil Code No. 4721 (“TCC")
as follows: “It can be put forward against the
owners of the rights subsequently acquired
on that immovable by giving an annotation.”
Accordingly, the new owner, who subse-
quently acquires the leased property, isin a
position to know that the leased property is
being used by a third party on the basis of
a lease contract as of the date of the acqui-
sition, since the lease agreement has been
annotated in the land registry, they will not
be able to terminate the lease agreement by
claiming that they or their relatives, who are
listed in TCO article 351 and paragraph 1 of
TCO article 350, have an obligation to use
the leased property due to their housing or
workplace needs, they will not be able to get
the tenant to evict the leased property, and
will have to bear with the tenant’s continued
use of the leased property.

However, since the new owner who subse-
quently acquires the leased property will be-
come a party to the lease agreement upon
the acquisition of the leased property in ac-
cordance with Article 310 of the TCO, he/ she
may terminate the lease agreement based on
paragraph 1 of Article 350 of the TCO due to
the requirement of himself/ herself or his/ her
relatives listed in paragraph 1 of Article 350
of the TCO. In summary, the main function of
the annotation made to the land registry is to
prevent the lawsuits to be filed pursuant to
Article 351 of the TCO by the new owner who
subsequently acquires the leased property.
Although the new owner who acquired the

mis olur. Nispi bir hakkin etkisinin guglendi-
rilmesi, o hakkin ilgilisi digsinda kalan ti¢guncu
kisilere karsi daileri surulebilecegi anlamina
gelir. Nitekim bu husus, 4721 sayili Turk Me-
deni Kanunu (“TMK") m. 1009/2'de; “serh
verilmekle o tasinmaz Uzerinde sonradan
kazanilan haklarin sahiplerine karsi ileri su-
rulebilir.” seklinde ifade edilmektedir. Buna
gore kiralanani sonradan iktisap eden yeni
malik, kira s6zlesmesinin kiralananin tapu
siciline serh edilmis olmasi dolayisiyla kira-
lananin iktisap tarihiitibariyle G¢incu bir kisi
tarafindan kira so6zlesmesine dayali olarak
kullandigini bilebilecek durumda oldugun-
dan, TBK m. 351'den hareketle kendisinin
veya TBK m. 350/1'de sayilan yakinlarinin
kiralanani konut veya isyeri gereksinimi se-
bebiyle kullanma zorunlulugunun bulun-
dugunu ileri surerek kira sdzlesmesini sona
erdiremeyecek, kiracinin kiralanani tahliye
etmesini saglayamayacak ve kiracinin kirala-
nani kullanmaya devam etmesine katlanmak
zorunda kalacaktir.

Su kadar ki, kiralanani sonradan iktisap eden
yeni malik, TBK m. 310 uyarinca kiralananin
iktisap edilmesiile birlikte kira sdzlesmesinin
tarafi haline geleceginden, TBK m. 350/1'e
dayanarak kira sozlesmesini, kendisinin veya
TBK m. 350/1'de sayilan yakinlarinin gerek-
sinimi sebebiyle feshedebilecektir. Ozetle,
tapu siciline yapilan serhin asil islevi, kirala-
nani sonradan iktisap eden yeni malik tarafin-
dan TBK m. 351 uyarinca acilacak davalarin
onune gecmesidir. Kiralanani sonradan ikti-
sap eden yeni malikin TBK m. 350/1'e daya-
narak dava agma hakki sakli olmakla birlikte,
bu hakkini TBK m. 350/3'te belirtilen sureler
icerisinde kullanmasi gerekir.

-
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leased property later reserves the right to file
alawsuit based on paragraph 1 of Article 350
of the TCO, he/ she must use this right within
the periods specified in paragraph 3 of Arti-
cle 350 of the TCO.

B. Reconstruction and Zoning

It is normal for the real estate to wear out
over the years and require reconstruction
and substantial repair. In some cases, it is
not possible to carry out this construction
and substantial repair while the lessee is in
the property. Pursuant to paragraph 2 of Ar-
ticle 350 of the TCQO, if it is necessary to re-
pair, expand or replace the leased property
for the purpose of reconstruction or zoning,
the right to terminate the lease agreement is
granted if it becomes impossible for the les-
see to use the leased property during these
procedures.

B. Yeniden insa ve imar

Tasinmazin yillar icinde eskiyip yeniden inga
ve esasli onarimi gerektirmesi olagandir. Bu
insa ve esaslionarimin tasinmaz icerisinde ki-
raci varken yapilmasi bazi hallerde mimkun
olmamaktadir. TBK m. 350/2 uyarinca kiraya
veren, kiralananin yeniden insasi veya imari
amaciyla esasli onarimi, genisletilmesi ya da
degistirilmesi gerekli ise bu islemler sirasin-
da kiralananin kiraci tarafindan kullaniimasi
imkansiz hale gelmekte ise, kira sozlesmesini
sona erdirebilme hakki taninmistir.

The repair, extension or replacement to be made for the pur-
pose of zoning must be essential.

Imar amaciyla yapilacak onarimin, genisletmenin ya da degis-
tirmenin esasli olmasi gerekmektedir.

Although the reconstruction or zoning of the
leased property is not specified as a reason
for termination or evacuationin Article 351 of
the TCO, which regulates the termination of
the leased property due to the requirement
of the new owner and the evacuation of the
leased property based on this reason, this
does not mean that the new owner cannot
terminate the lease contract due to the recon-
struction or zoning of the leased property. As
previously stated, the new owner acquiring
the leased property becomes a party to the
lease agreement upon the acquisition of the
leased property in accordance with Article
310 of the TCO. Accordingly, the new owner
acquiring the leased property will be able to
use the “right to terminate the lease contract
due to the reconstruction or zoning of the
leased property” granted to the lessor in ac-

Her ne kadar kira s6zlesmesinin yeni mali-
kinin gereksinimi nedeniyle feshini ve kira-
lananin bu sebebe dayali olarak tahliyesini
duzenleyen TBK m. 351°de kiralananin ye-
niden insasi veya imari bir fesih ve tahliye
sebebi olarak belirtilmemisse de bu durum
yeni malikin kiralananin yeniden ingasi veya
imar sebebiyle kira sdzlesmesini feshede-
meyecedi anlamina gelmemektedir. Daha
evvel belirtildigi uzere, kiralanani iktisap
eden yeni malik, TBK m. 310 uyarinca kirala-
nanin iktisap edilmesi ile birlikte kira sozles-
mesinin tarafi haline gelir. Buna bagli olarak
kiralanani iktisap eden yeni malik, TBK m.
350/2 uyarinca kiraya verene taninan “kira-
lananin yeniden insa veya imari nedeniyle
kira s6zlesmesini fesih hakkini” kullanabile-
cektir. Esasen TBK m. 350/1 ve m. 351, ge-
reksinim sebebiyle tahliye noktasinda birbi-
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cordance with paragraph 2 of Article 350 of
the TCO. In fact, paragraph 1 of Article 350
and Article 351 of the TCO differ from each
other at the point of evacuation due to the re-
quirement. As a matter of fact, in accordance
with paragraph 3 of Article 350 of the TCO,
the lessor may use the right of termination
due to the requirement with a lawsuit to be
filed within one month starting from the date
to be determined by complying with the ter-
mination period and the periods stipulated
for the termination notification in accordance
with the general provisions regarding the
lease at the end of the period in fixed-term
contracts and in indefinite-term contracts; In
accordance with Article 351 of the TCO, the
new owner who acquires the leased proper-
ty may use this right (the right of termination
due to the requirement) with a lawsuit to be
filed after six months, provided that he noti-
fies the lessee in writing within one month
starting from the date of acquisition of the
leased property, and if he wishes, with a law-
suit to be filed within one month starting from
the expiry of the contract period.

The first condition sought for the termina-
tion of the lease agreement in this way is the
purpose of reconstruction or zoning. In para-
graph 2 of Article 350 of the TCO, the “pur-
pose of reconstruction” is to demolish and
reconstruct the immovable. If reconstruction
is on the agenda, the zoning purpose will
not be sought, because the zoning purpose
is possible on an existing building™. “Zon-
ing purpose” refers to improving the leased
property’s value and usefulness’®. Examples
for zoning purpose can be, if a building must
be rebuilt due to the expiration of its useful
life or a legal requirement such as urban re-
development, possible reconstruction is the
addition of an elevator®, building an indoor
parking lot, adding a new floor to the attic %,
and reinforcing the wooden ceiling.

The repair, extension or replacement to be
made for the purpose of zoning must be es-
sential. In paragraph 2 of Article 350 of the
TCO, this issue is stated as “the impossibili-
ty of using the rented property during these
works”. In this context, paragraph 2 of 350
of the TCO shall not apply to non-essential,
simple repairs, extensions or replacements.
Although it is not mandatory, repairs or
changestoincrease the income provided are
not considered for zoning purposes in accor-
dance with the well-established case law of
Supreme Court and the relevant provision,
and the request for evacuation is rejected?’.

rinden ayrismaktadir. Nitekim TBK m. 350/3
uyarinca kiraya veren, gereksinim nedeniyle
fesih hakkini belirli sureli s6zlesmelerde su-
renin sonunda, belirsiz sureli s6zlegsmeler-
de kiraya iliskin genel huktumlere gore fesih
donemine ve fesih bildirimi icin dngoérulen
surelere uyularak belirlenecek tarihten bas-
layarak bir ay icinde acacagi dava ile kulla-
nabilecek iken; TBK m. 351 uyarinca kira-
lanani iktisap eden yeni malik, bu hakkini
(gereksinim nedeniyle fesih hakkini) dilerse
kiralanani iktisap ettigi tarihten baslayarak
bir ay icinde durumu kiraciya yazili olarak
bildirmek kosuluyla alti ay sonra acacagi
bir davayla, dilerse de s6zlesme suresinin
bitiminden baslayarak bir ay icinde agacagi
dava yoluyla kullanabilecektir.

Kira s6zlesmesinin bu sekilde sona erdiri-
lebilmesi i¢in aranan ilk sart yeniden insa
veya imar amacidir. TBK m. 350/2'de “yeni-
den insa amac!” ile kast edilen, tagsinmazin
yikilarak yeniden yapilmasidir. Yeniden insa
gundeme gelirse imar amaci aranmayacaktir,
¢unkd imar amaci mevcut bir bina Gzerinde
mumkin olmaktadir”. “imar amaci” ile kas-
tedilen ise kiralanan tasinmazin daha kulla-
nisli, iyi bir hale sokulmasidir'®. Ornek vermek
gerekir ise; kullanma émranin sona ermesi
veya kentsel donusum gibi yasal zorunluluk
halinde tasinmazin yeniden ingasi gerekir-
ken, tasinmaza asansor eklenmesi', kapali
otopark insa edilmesi, ¢ati katina yeni kat ila-
vesi?°, ahsap tavanin betonarme hale getir-
mesi gibi hallerde ise imar amaci mevcuttur.

imar amaciyla yapilacak onarimin, genis-
letmenin ya da degistirmenin esasli olmasi
gerekmektedir. TBK m. 350/2'de bu husus,
“bu igler sirasinda kiralananin kullaniminin
imkansiz olmasi” seklinde belirtilmistir. Bu
baglamda, esasli olmayan, basit onarim, ge-
nisletme veya degistirmelerde TBK m. 350/2
uygulama alani bulmayacaktir. Zorunluluk
olmadigi halde sirf saglanan geliri artirmak
amacli onarim veya degisiklikler Yargitay'in
koklesmis ictihatlar ve ilgili hukum geregin-
ce imar amagcli sayilmamakta ve tahliye talebi
ise reddedilmektedir?'. Bu baglamda Yargi-
tay, asil amacin gelir artirma olup olmadigini
incelemekte ve sirf gelir artirici amaci yeterli
kabul etmemektedir?2.

Kiraya verenin TBKm. 350/2 tahtindaki hakki-
nida TBKm. 350/1 tahtindaki hakkina benzer
sekilde dava yoluyla kullanmasi gerekmek-
tedir.
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TERMINATION AND RE-LEASE PROHIBITION OF LESSOR/NEW OWNER IN RESIDENTIAL AND
ROOFED WORKPLACE LEASES DUE TO SPECIAL NEEDS OR RECONSTRUCTION AND ZONING

In this context, Supreme Court examines
whether the main purpose is to increase
income and does not accept the income-in-
creasing purpose as sufficient?2,

The lessor is required to exercise its right
under paragraph 2 of Article 350 of the TCO
through litigation similar to its right under
paragraph 1 of Article 350 of the TCO.

I1l. EVICTION CASE

A. In Terms of the Eviction
Case to be Filed under Article
350 of the TCO

The lessor is required to use the right of ter-
mination regulated in Article 350 of the TCO
through litigation, and when the said lawsuit,
called eviction lawsuit, will be filed differs in
cases where the lease period is decided and
not decided in the lease contract concluded
between the lessor and the lessee?. Accord-
ingly, the said lawsuit should be filed within
one month from the end of this period if (i)
the lease agreement is for a fixed term; (ii) if
the lease agreement is for an indefinite term,
within one month from the date to be deter-
mined by complying with the termination pe-
riod and the periods stipulated for the termi-
nation notification in the general provisions
regarding the lease, that is, for the end of the
six-month lease period in accordance with
Article 329 of the TCO, within one month
from the notification of termination to be
made by complying with the three-month ter-
mination notice period. However, Article 353
of the TCO stipulates that “If the lessor has
notified the lessee in writing that he will file
a lawsuit within the period stipulated for the
filing of the lawsuit at the latest, the period of
filing a lawsuit is deemed to be extended for
one rental year”. According to the aforemen-
tioned regulation, the period in which the
lessor can use the right to file a lawsuit if the
lessor notifies the lessee that the lawsuit will
be filed within the period of filing the lawsuit
shall be deemed to have been extended “un-
tilthe end of the new lease year”. The period
for filing a lawsuit is related to public order
and must be taken into account by the court
itself, even if the defendant does not claim it.

The above-mentioned filing periods also ap-
ply to the evacuation of the leased property
due to reconstruction and zoning. However,
in practice, a “temporary evacuation” deci-

I1l. TAHLIYE DAVASI

A. TBK m. 350 Tahtinda Acila-
cak Tahliye Davasi Ac¢isindan

Kiraya verenin TBK m. 350 hukmunde du-
zenlenen fesih hakkini mutlaka dava yolu ile
kullanmasi gerekmekte olup, tahliye davasi
olarak adlandirilan s6z konusu davanin ne
zaman acilacag, kiraya veren ile kiraci ara-
sinda akdedilen kira s6zlesmesinde kira su-
resinin kararlastinldigi ve kararlastinimadigi
durumlarda farklilik arz etmektedir?. Buna
gore, sd6z konusu dava, (i) kira sézlesmesi be-
lirli sureli ise, bu surenin sonundan itibaren
bir ay icerisinde; (ii) kira s6zlesmesi belirsiz
sureli ise, kiraya iliskin genel hukamlerdeki
fesih donemi ve fesih bildirimi icin 6ngoru-
len surelere uyularak belirlenecek tarihten
baslayarak bir ay icerisinde, yani TBK m.
329 uyarinca alti aylik kira déneminin sonu
icin, ug aylik fesih bildirim suresine uyularak
yapilacak fesih bildiriminden itibaren bir ay
icerisinde acilmalidir. Su kadar ki, TBK m.
353 “Kiraya veren, en ge¢ davanin acgilmasi
icin 6ngorulen stirede dava acacagini kiraclya
yazili olarak bildirmisse, dava acma suresi bir
kirayiliicin uzams sayilir.” seklinde duzenlen-
mekte olup, anilan duzenleme uyarinca, kira-
ya verenin, dava agma suresi icerisinde dava
acilacaginin kiraciya bildirilmesi durumunda
kiraya verenin dava agcma hakkini kullanabi-
lecegi sure, “yeni kira yilinin sonuna kadar”
olacak sekilde uzamis sayilir. Dava agma su-
resi kamu duzenine iliskin olup, davali ileri
sturmese bile mahkemece kendiliginden g6z
onunde bulundurulmasi gerekir.

Yukarida aciklanan dava agma sureleri kira-
lananin, yeniden insa ve imar sebebiyle tah-
liyesinde de gecerlidir. Fakat uygulamada,
onarim, degisiklik veya yenilemenin sozles-
menin feshini gerektirecek boyutlarda olma-
masina ragmen onarim sirasinda tasinmaz
icinde oturma imkani bulunmadigi takdirde
“gecici tahliye” karari verilebilmektedir?.
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sion can be made if there is no opportunity
to sit in the immovable during the repair al-
though the repair, modification or renewal is
not in the dimensions that require the termi-
nation of the contract?. In order for a tem-
porary evacuation decision to be made, the
repair, modification or renewal (modification)
of the leased property must be mandatory.

Termination of the lease agreement pursu-
ant to the Article 350 of the TCO may find
application in case of substantial modifica-
tion. Since the reasons such as painting the
immovable and changing the parquets are
momental, these require a temporary evacu-
ation decision?®. In case of temporary evacu-
ation, the rental contract does not end?. If no
change is made within the period stipulated
in the court decision, the lessee may request
that it be delivered to him?. If the immovable
is rented to someone else during this period,
the lessee who is a party to the rental con-
tract will be satisfied with the claim for com-
pensation.

Pursuant to Article 350 of the TCO, the right
to terminate the lease agreement is granted
to the lessor, not to the owner of the leased
property. Accordingly, it is not required for
the lessor to be the owner, and it is accepted
that he/ she may be the beneficial owner or
sublessee?. In practice, one of the situations
that create disputes is that the lessor and the
owner are different persons. An opinion in
the doctrine argues that the landlord, who
does not have the title of lessor, cannot file
an eviction lawsuit due to the need because
of the explicit mention of the lessor in the
provision of the law?°. The prevailing opin-
ion in the doctrine is that the owner who
does not have the title of lessor can also rely
on the provision of Article 350 of the TCO*.
According to inceoglu, in such disputes, the
relationship between the lessor and the own-
er should be examined®'. In cases where the
lessor is not the owner of the leased property,
the lease agreement shall not bind the own-
er if the owner does not have the consent to
the lease of the leased property by the lessor
or the lessor does not have any right at the
point of leasing the leased property. In such
a case, the owner may request the eviction
of the lessee who unfairly uses the leased
property even if he does not need the leased
property; however, in such a case, the basis
of the eviction case is not the lease contract
but the direct property right®2. If the landlord
has granted the right to rent the leased prop-
erty to third parties in accordance with the

Gegcici tahliye karari verilebilmesi icin kirala-
nanda yapilacak onarim, degisiklik veya ye-
nilemenin (tadilatin) zorunlu olmasi gerekir.

Kira s6zlesmesinin TBK m. 350 uyarinca sona
ermesi, esasli tadilat halinde uygulama alani
bulabilecektir. Taginmaza boya yapilmasi,
parkelerin degismesi gibi nedenler kisa stre-
li oldugundan gegcici tahliye karar verilmesi
gerekecektir?®. Gegici tahliye halinde kira s6z-
lesmesi sona ermemektedir?®. Mahkeme ka-
rarinda 6ngorulen sure icerisinde degisiklik
yapilmazsa kiraci kendisine teslimini isteye-
bilmektedir?’. Bu surede tasinmaz baskasina
kiraya verilirse kira sdzlesmesinin tarafi olan
kiraci tazminat talebiyle yetinecektir.

TBK m. 350 uyarinca kira sdzlesmesini sona
erdirme hakki kiralanan taginmazin malikine
degil, kiraya verene taninmistir. Buna gore,
kiraya verenin mutlaka malik olmasi aranma-
makta, intifa hakki sahibi veyahut alt kiraci
da olabilecegi kabul edilmektedir?. Uygula-
mada 6zellikle uyusmazlik yaratan durumlar-
dan birisi kiraya veren ve malikin farkli kisiler
olmasidir. Doktrindeki bir gorus, kanun huk-
munde ac¢ikca kiraya verenden bahsedilmesi
sebebiyle kiraya veren sifatini haiz olmayan
malikin ihtiyac sebebiyle tahliye davasi aca-
mayacagini savunmaktadir?®. Doktrindeki
hakim gorus, kiraya veren sifatini haiz olma-
yan malikin de TBK m. 350 hukmune daya-
nabilecegi yonundedir®®. inceoglu’na gore
ise bu tarz uyusmazliklarda kiraya veren ve
malik arasindaki iligkiye bakilmalidir®'. Kiraya
verenin kiralanan taginmazin maliki olmadigi
hallerde malikin, kiralanan tasinmazin kiraya
veren tarafindan kiraya verilmesine iliskin ri-
zasl yoksa veyahut kiraya verenin kiralanan
tasinmazi kiraya verme noktasinda herhangi
bir hakki bulunmuyorsa kira s6zlesmesi ma-
liki baglamayacaktir. Boyle bir durumda ma-
lik, kiralanan tasinmaza ihtiyaci olmasa dahi
kiralanani haksiz sekilde kullanan kiracinin
tahliyesiniisteyebilir; ancak boyle bir durum-
da tahliye davasinin temelini kira sozlesmesi
degil dogrudan mulkiyet hakki olusturur?,
Malik, kiraya veren (asil kiraci) ile akdettigi
kira s6zlegsmesi uyarinca kiralanan tasinmazi
ucuncu kisilere kiralama hakki tanidiysa, ki-
raya verene (asil kiraciya) karsi kendi ihtiyaci
nedeniyle TBK m. 350/1 tahtinda tahliye da-
vasl acabilecektir. Malik ile kiraya veren (asil
kirac) arasinda akdedilen kira sozlesmesinin
sona ermesi, kiraya veren (asil) kiraciile kiraci
(alt kiraci) arasinda akdedilen kira so6zlesme-
sinin de kendiliginden sona ermesine neden
olacaktirss,
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TERMINATION AND RE-LEASE PROHIBITION OF LESSOR/NEW OWNER IN RESIDENTIAL AND
ROOFED WORKPLACE LEASES DUE TO SPECIAL NEEDS OR RECONSTRUCTION AND ZONING

lease agreement concluded with the lessor
(principal lessee), the landlord may file an
eviction lawsuit to the principal lessee un-
der Article 350/1 of the TCO due to its own
needs. The termination of the lease agree-
ment concluded between the landlord and
the lessor (original lessee) will also result in
the automatic termination of the lease agree-
ment concluded between the lessor (origi-
nal) lessee and the lessee (sublessee)®.

If the leased property is subject to shared
ownership, it is a problem by whom the evac-
uation case will be filed for whose need rath-
er than by whom it will be filed. It is clear that
even if the required share and stakeholder
majority is provided at the point of filing the
eviction lawsuit, no single stakeholder can
use the immovable. In this respect, it is ac-
cepted that the need is not real and sincere in
the eviction case filed by a single stakeholder
unless the stakeholders are unanimous®. In
cases where joint ownership is in question,
unanimity is sought for the filing of an evacu-
ation case. In the case of unanimity, the con-
sent of other owners is accepted in the case
filed by a single stakeholder and the need is
considered to be real and sincere.

B. In Terms of the Eviction
Case to be Filed under Article
351 of the TCO

Pursuant to Article 351 of the TCO, the new
ownerwho acquires the leased property may
terminate the lease agreement and evacuate
the leased property in accordance with Ar-
ticle 351 of the TCO in case it is needed to
be used as a residence and/or workplace for
the leased property or for the relatives (new
owner, spouse, descendants, senior citizens
or other persons who are legally obliged to
depend) listed in Article 351 of the TCO.
The above-mentioned issues regarding the
conditions of evacuation of the leased prop-
erty due to the housing and/or workplace
requirement of the lessor or his/ her related
relatives under paragraph 1 of Article 350 of
the TCO also apply to the evacuation of the
leased property by the new owner under Ar-
ticle 351 of the TCO. Similar to Article 350 of
the TCO, the new owner must also exercise
his right arising from Article 351 of the TCO
through litigation.

Pursuant to Article 351 of the TCO, in order
for the new owner to file an eviction law-
suit against the lessee, he/ she must first
notify the lessee in writing that he/ she has

Kiralananin payli mulkiyete konu olmasi ha-
linde tahliye davasinin kim(ler) tarafindan
acilacagindan ziyade kimin ihtiyaci igin agi-
lacagi sorun teskil etmektedir. Tahliye da-
vasinin acilmasi noktasinda gerekli pay ve
paydas cogunlugu saglansa dahi tek bir pay-
dasin tasinmazi kullanamayacagi bellidir. Bu
itibarla, paydaslarin oybirligi saglanmadigi
surece tek bir paydas tarafindan acilan tah-
liye davasinda ihtiyacin gercek ve samimi
olmadigi kabul edilmektedir®. Elbirligi ile
mulkiyetin s6z konusu oldugu hallerde tah-
liye davasinin acilmasi i¢in oybirligi aranir.
Oybirliginin olmasi halinde tek bir paydasin
actigi davada diger maliklerin nzasinin varli-
g1 kabul edilir ve ihtiyacin gercek ve samimi
oldugu kabul edilir.

B. TBK m. 351 Tahtinda Acila-
cak Tahliye Davasi Acisindan

TBK m. 351 uyarinca, kiralanan iktisap eden
yeni malik, kendisi veya TBK m. 351'de sayiI-
lan yakinlariigin (yeni malikin, esinin, altsoyu-
nun, Ustsoyunun veya kanun geregi bakmak-
la yukumlu oldugu diger kisilerin) kiralanana
konut ve/ veya isyeri olarak kullanilmak tzere
gereksinim duyulmasi halinde TBK m. 351'e
uygun olarak kira s6zlesmesinin feshini ve
kiralananin tahliyesini saglayabilir. Kiralana-
nin, kiraya veren veya ilgili yakinlarinin konut
ve/ veya igyeri gereksinimi sebebiyle TBK m.
350/1 tahtinda tahliye ettirilmesinin kosul-
larina iligkin yukarida belirtilen hususlar, ki-
ralananin yeni malik tarafindan TBK m. 351
tahtinda tahliye ettirilmesi i¢in de gecerlidir.
Yine TBK m. 350'ye benzer sekilde, yeni ma-
likin, TBK m. 351'den dogan hakkini da dava
yoluyla kullanmasi gerekir.

Yeni malikin TBK m. 351 uyarinca kiraclya
karsi tahliye davasi acabilmesi icin 6ncelik-
le kiralananin iktisap ettigi tarihten itibaren
bir ay icerisinde kiralanani iktisap ettigini ve
kendisinin veya ilgili yakinlarinin kiralanana
konut ve/ veya catili isyeri olarak kullanilmak
Uzere ihtiyaci oldugunu kiraciya yazili olarak
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acquired the leased property within one
month from the date of acquisition of the
leased property and that he/ she or his/ her
related relatives need the leased property to
be used as a residence and/ or roofed work-
place. In fact, in many decisions of Supreme
Court, sending the notification in question
within one month from the date of acqui-
sition was not considered sufficient, and it
was stated that the notification should have
reached the lessee within this period. In the
event that the new owner makes a written
notification to the lessee with the conditions
listed in this paragraph, he/ she will be able
to terminate the lease agreement and evac-
uate the leased property with the eviction
lawsuit to be filed against the lessee at the
earliest six months after the acquisition date.
Unless the new owner gives a written notice
to the lessee within one month, he/ she is
deemed to have undertaken the contract un-
der the same conditions and cannot file an
eviction lawsuit based on this reason. How-
ever, even if the new owner has not made a
written notification to the lessee within one
month from the date of acquisition, he/ she
may also use the right to terminate the con-
tract due to necessity by means of a lawsuit
to be filed within one month starting from
the end of the contract period.

There are different opinions in the doctrine in
terms of the time when the eviction lawsuit
to be filed by the new owner in accordance
with paragraph 1 of Article 351 of the TCO
will be filed.

The views in the doctrine are as follows;

(a) the eviction case must be filed within
one month after the expiry of a period of six
months from the acquisition of the leased
property?®s,

(b) Since the new owner has notified the
leased property within one month from the
date of acquisition and the leased property
has to be waited for six months from the
date of acquisition, the TCO regarding the
extension of the duration of the case must
be applied through Article 353 analogy
and an eviction case must be filed at any
time from the end of the six-month wait-
ing period. However, eviction cases filed
long after the six-month period expires are
dismissed because the requirement is not
sincere®,

bildirmesi gerekir. Hatta Yargitay'in pek ¢ok
kararinda s6z konusu bildirimin iktisap tari-
hinden itibaren bir ay igerisinde gonderilmesi
tek basina yeterli gérulmemis, bildirimin bu
sure igerisinde kiraclya ulagsmig olmasi ge-
rektigi belirtilmistir. Yeni malikin kiraciya bu
paragrafta sayilan kosullari haiz yazili bir bil-
dirimde bulunmasi halinde iktisap tarihinden
en erken alti ay sonra kiraci aleyhine acacagi
tahliye davasi ile kira s6zlegsmesinin feshini
ve kiralananin tahliye edilmesini saglayabi-
lecektir. Yeni malik, bir ay icerisinde kiraciya
yazili bir bildirimde bulunmadigi takdirde
sozlesmeyi ayni kosullarla Gstlenmis sayilir
ve bu sebebe dayanarak tahliye davasi aca-
maz. Su kadar ki, yeni malik, iktisap tarihin-
den itibaren bir ay icerisinde kiraciya yazili
bir bildirimde bulunmamis olsa dahi dilerse
sOzlesmeyi ihtiyac sebebiyle sona erdirme
hakkini, s6zlegme suresinin bitiminden bas-
layarak bir ay icerisinde acacagi dava yoluyla
da kullanabilir.

Yeni malik tarafindan TBK m. 351/1 uyarin-
ca acilacak tahliye davasinin agilacagi sure
bakimindan doktrinde farkli gérusler bulun-
maktadir.

Doktrindeki gorusler su sekildedir;

(a) tahliye davasinin, kiralananin iktisap edil-
mesinin Uzerinden alti aylik sture gectikten
sonra bir ay icerisinde acgilmasi gerekir,

(b) yeni malik tarafindan kiralananin iktisap
edildigi tarihten itibaren bir ay icerisinde bil-
dirimde bulunuldugundan ve zorunlu olarak
kiralananin iktisap tarihinden itibaren alti ay
beklendiginden, dava suresinin uzamasina
iliskin TBK m. 353 kiyas yoluyla uygulanma-
lI ve alti aylik bekleme suresinin bitiminden
itibaren herhangi birzamanda tahliye davasi
acilmalidir. Ancak, alti aylik surenin dolma-
sindan cok sonra acilan tahliye davalari,
gereksinimin samimi olmamasi nedeniyle
reddedilmektedir®.

Yargitay'a gore ise tahliye davasi, kiralana-
nin iktisap edildigi tarihte baslayacak alti
aylik bekleme suresinin bitiminden itibaren
eski malik ile kiraci arasinda imzalanan kira
sOzlesmesinin sonuna kadar gececek sure
zarfinda acilabilecektir®.

TBKm. 350'den farkli olarak TBK m. 351 kap-
saminda acilacak tahliye davasinin davacisi,
kiralanani sonradan iktisap eden ve dolayI-
slyla kira sozlegsmesinin tarafi haline gelen
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According to Supreme Court, the eviction
case can be filed within the period from the
end of the six-month waiting period that will
start on the date of acquisition of the leased
property until the end of the lease agreement
signed between the former owner and the
lessee®.

Unlike Article 350 of the TCO, the plain-
tiff of the eviction lawsuit to be filed within
the scope of Article 351 of the TCO is the
new owner who subsequently acquires the
leased property and thus becomes a party to
the lease agreement. Because it is possible
for someone else to acquire the right of own-
ership over the leased property after the es-
tablishment of the lease agreement. The new
owner who gains the ownership right of the
leased property shall become a party to the
lease agreement in accordance with Article
310 of the TCO. Therefore, if he/ she or his/
her related relatives need the rented proper-
ty for use as a residence and/or workplace,
the new owner may file an eviction lawsuit
“due to necessity” under Article 351 of the
TCO. We repeat our explanations in the last
paragraph of the section titled “In Terms of
Eviction Lawsuit to be Filed under Article 350
of the TCO" above in terms of the possibility
that the rented immovable is the subject of
shared ownership or joint ownership.

IV. PROHIBITION OF
RE-LEASING

The prohibition of re-lease is an accepted
regulation for cases where the termination
of the lease agreement and the evacuation
of the leased property are provided in accor-
dance with Article 350 or Article 351 of the
TCO. In other words, if the termination of the
lease agreement and the evacuation of the
leased property are provided in accordance
with Article 350 or Article 351 of the TCO,
the lessor will not be able to rent the leased
property to third parties for three years from
the date of evacuation. The aforementioned
regulation will be applied if the immovable
subject to the residential and/ or roofed work-
place lease contract is rented to a third party
during the three-year prohibition period, and
if the immovable is sold to a third party by
the lessor, the lessor will not be obliged to
pay any compensation to the former lessee
under Article 355 of the TCO.

In order for the prohibition of re-lease to
be in question, the termination of the lease
agreement regarding the residential and/ or

yeni maliktir. Zira kira s6zlesmesinin kurul-
masindan sonra kiralanan uzerindeki mulki-
yet hakkini bagkasinin kazanmasi mumkun-
dur. Kiralanan tasinmazin mulkiyet hakkini
kazanan yeni malik, TBK m. 310 geregi kira
sozlesmesinin de tarafi hale gelecektir. Dola-
yisiyla kendisinin veya ilgili yakinlarinin kira-
lanan tasinmaza konut ve/ veya isyeri olarak
kullanmak tzere gereksinim duymasi halin-
de yeni malik, TBK m. 351 tahtinda “gereksi-
nim nedeniyle” tahliye davasi agabilecektir.
Kiralanan taginmazin payli mulkiyete yahut
elbirligi ile mulkiyete konu olmasi ihtimali
acisindan, yukaridaki “TBK m. 350 Tahtinda
Acilacak Tahliye Davasi Agisindan” baslikli
kismin son paragrafindaki aciklamalarimizi
tekrarlariz.

IV. YENIDEN KiRALAMA
YASAGI

Yeniden kiralama yasag), kira s6zlesmesinin
feshinin ve kiralananin tahliyesinin TBK m.
350 yahut m. 351 uyarinca saglandigi du-
rumlari i¢in kabul edilen bir duzenlemedir.
Bir baska deyisle, kira sozlesmesinin feshi ve
kiralananin tahliyesi TBK m. 350 yahut m. 351
uyarinca saglanmis ise, kiraya veren, tahliye
tarihinden itibaren G¢ sene boyunca kirala-
nani Uguncu Kisilere kiraya veremeyecektir.
S6z konusu duzenleme, konut ve/ veya ¢atili
isyeri kira sozlesmesine konu taginmazin ¢
senelik yasak suresi boyunca ucuncu bir ki-
siye kiraya verilmesi halinde uygulama alani
bulacak olup, tasinmazin kiraya veren tarafin-
dan aguncu bir kisiye satilmasi halinde kira-
ya veren, eski kiracisina TBK m. 355 tahtinda
herhangi bir tazminat 6demekle yukuamlu
olmayacaktir.

Yeniden kiralama yasaginin s6z konusu ola-
bilmesi i¢in, konut ve/ veya catili isyerine
iliskin kira s6zlesmesinin feshinin ve kirala-
nanin tahliyesinin TBK m. 350 yahut m. 351
uyarinca saglanmasi gereklidir. Bu itibarla,
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roofed workplace and the evacuation of the
leased property must be provided in accor-
dance with Article 350 or Article 351 of the
TCO. Inthis respect, every reason for termina-
tion regarding the residential and/or roofed
workplace does not cause the prohibition of
re-lease®.

In the event that the immovable property
subject to the residential and/ or roofed
workplace rental contract is evacuated by
the lessor for the purpose of reconstruction
or zoning of the leased property, the lessee
has the priority right to rent the reconstructed
and zoned property with its new condition
and new rental price as per paragraph 2 of
Article 355 of the TCO. This right must be
exercised by the lessee within one month
following the written notification to be made
by the lessor. If the lessee does not exercise
his/her right of priority within this one-month
period and/or declares that he/ she will not
exercise this right before the expiry of the
period, the landlord’s prohibition of re-lease
under paragraph 1 of Article 355 of the TCO
will expire even if the three-year period has
not been completed.

The prohibiton of re-lease refers to the fact
that if the immovable property has been
evacuated by the landlord due to the need
for reconstruction and zoning, and by the
new owner only due to the need, then the im-
movable property subject to the residential
and/ or roofed workplace lease agreement
cannot be leased from the lessee to another
person until three years have passed without
a justified reason.The sanction for the viola-
tion of the prohibition of re-lease is specified
in paragraph 3 of Article 355 of the TCO. Ac-

konut ve/ veya catili isyeri iliskin her sona
erme nedeni, yeniden kiralama yasagina ne-
den olmaz®.

Konut ve/ veya catili isyeri kira sdzlesmesine
konu tasinmazin, kiraya veren tarafindan ki-
ralananin yeniden insasi veya imariamaciyla
tahliye ettirilmesi durumunda kiracinin, TBK
m. 355/2 tahtinda, yeniden insa ve imari ger-
ceklestirilen tasinmazi yeni durumu ve yeni
kira bedeli ile kiralama konusunda oncelik
hakki vardir. Bu hakkin, kiraci tarafindan ki-
raya verenin yapacag! yazili bildirimi izleyen
bir ay icinde kullanilmasi gerekir. Kiracinin
oncelik hakkini igbu bir aylik sure icinde kul-
lanmamasi ve/ veya surenin sona ermesin-
den once bu hakki kullanmayacagini beyan
etmesi halinde, kiraya verenin TBK m. 355/1
kapsamindaki yeniden kiraya verme yasagi,
ug senelik stre dolmamis olsa dahi sona ere-
cektir.

Yeniden kiralama yasag, konut ve/ veya ca-
tili igyeri kira sdzlesmesine konu tasinmazin,
kiraya veren tarafindan gereksinim veya yeni-
deninsa ve imar sebebiyle, yeni malik tarafin-
danise yalnizca gereksinim sebebiyle tahliye
ettirilmis olmasi durumunda hakli bir neden
olmaksizin ug¢ yil gegmedikce kiracidan bas-
ka bir kisiye kiraya verememesini ifade eder.
Yeniden kiralama yasagina aykiriigin yapti-
nmi, TBK m. 355/3 hukmunde belirtilmistir.
Buna gore yeniden kiralama yasagina aykir
davranan kiraya veren/ yeni malik, eski kira-
cisina son kira yilinda 6denen bir senelik kira
bedelinden az olmamak kaydiyla tazminat
o6demekle yukumlua olacaktir. Kiracinin zara-
rinin daha az olmasi, TBK m. 355/3 uyarinca
odenecek tazminat miktarinin azalmasina se-
bebiyet vermeyecektir. Kiraci tarafindan bu
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cordingly, the lessor/ new owner who acts
contrary to the prohibition of re-lease shall
be obliged to pay compensation to the for-
mer lessee, provided that it is not less than
the one-year rental fee paid in the last rental
year. Less loss of the lessee will not cause
a decrease in the amount of compensation
to be paid in accordance with paragraph 3
of Article 355 of the TCO. Since there is no
special statute of limitations period in the
TCO regarding the compensation that may
be claimed by the lessee in this way, the
lessee may request compensation from the
lessor within the ten-year general statute of
limitations period regulated in Article 147
of the TCO from the date when the damage
occurred, that is, the leased property was
leased by the lessor to a third party. In addi-
tion to the compensation it may claim pursu-
ant to paragraph 3 of Article 355 of the TCO,
the lessee may request the compensation of
the excess damage if it proves that the dam-
age it has suffered is more than the compen-
sation to be calculated under paragraph 3 of
Article 355 of the TCO®.

It does not matter how the evacuation is car-
ried out, but if the evacuation is not carried
out through a lawsuit, the lessee must prove
that the leased property has been evacuat-
ed in accordance with Article 350 and Article
351 of the TCO. Evacuation of the immovable
property to the lessee by the lessor/ new
owner, otherwise a warning that an evacu-
ation case will be filed is sufficient to prove.

The three-year period regarding the prohi-
bition of re-hiring shall commence as of the
date of evacuation of the leased property by
the lessee, taking into account paragraph 2
of Article 355 of the TCO.

V. CONCLUSION

In the event that the conditions listed in Arti-
cle 350 of the TCO are fulfilled, the lessor has
the right to request the court to decide on
the termination of the lease agreement and
the eviction of the leased property with an
eviction lawsuit to be filed against the lessee
by the new owner who acquires the leased
property if the conditions listed in Article 351
of the TCO are fulfilled. However, in accor-
dance with the decisions of the TCO and
Supreme Court, this need of the lessor/ new
owner must be real, sincere and mandatory.
At the point of determining the existence and
sincerity of the need, each concrete event
should be evaluated separately.

sekilde talep edilebilecek tazminata iliskin
TBK'da 6zel bir zamanasimi suresi duzenlen-
mediginden, kiraci, zararin olustugu yani ki-
ralananin kiraya veren tarafindan tc¢uncu bir
kisiye kiraya verildigi tarihten itibaren TBK m.
147'de duzenlenen on senelik genel zama-
nasimi suresi icerisinde kiraya verenden za-
rarinin tazmin edilmesini talep edebilecektir.
TBKm. 355/3 uyarinca talep edebilecegi taz-
minata ek olarak kiraci, maruz kaldigi zararin,
TBKm. 355/3 kapsaminda hesaplanacak taz-
minattan fazla oldugunu ispatladigi takdirde
askin zararin giderilmesini talep edebilir®.

Tahliyenin nasil gerceklestirildigi 6nemli de-
gildir fakat tahliyenin dava yoluyla gercekles-
medigi hallerde kiracinin, kiralananin TBK m.
350 yahut m. 351 uyarinca tahliye edildigini
ispat etmesi gerekir. Kiraya veren/ yeni malik
tarafindan kiraciya taginmazin tahliye edil-
mesi, aksi takdirde tahliye davasi acilacagi
yonunde ihtarin ¢ekilmis olmasi ispat icin
yeterlidir.

Yeniden kiraya verme yasagina iligskin t¢ yilik
sure, TBK m. 355/2 g6z 6nunde bulundurul-
dugunda, kiralananin kiraci tarafindan tahli-
ye edildigi tarih itibariyle baslayacaktir.

V.SONUG

TBK m. 350°de sayilan kosullarin gercekles-
mesi halinde kiraya verenin, TBK m. 351'de
sayilan kosullarin gerceklesmesi halinde ise
kiralanani iktisap eden yeni malikin, kiraciya
karsi acacagi bir tahliye davasi ile kira sozles-
mesinin feshine ve kiralananin tahliyesine
karar verilmesini mahkemeden talep etme
hakki bulunmaktadir. Ancak TBK ve Yargitay
kararlari uyarinca kiraya verenin/ yeni malikin
bu ihtiyacinin gercek, samimi, zorunlu olmasi
gerekir. intiyacin varliginin ve samimiyetinin
tespiti noktasinda, her bir somut olay kendi
icerisinde ayr ayri degerlendirilmelidir.
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