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ABSTRACT

When drafting the employment contract between
the employee and the employer, some provisions
are added to the contract in order to limit the par-
ties to the termination of the contract. When termi-
nating employment contracts, it becomes possible
for both parties to impose certain limitations in this
direction and to ensure that the parties fulfill their
obligations by virtue of the penal clause institution.
With the provision of a penal clause added to em-
ployment contracts, unfair termination of employ-
ment contracts in particular is subject to sanction.
In this study, the legal nature and validity condi-
tions of the penal clauses added to the employ-
ment contracts are examined.
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OZET

Isci ve isveren arasindaki is sozlesmesi duizenlenir-
ken, sozlesmeye, sdzlesmenin sona ermesine ilis-
kin taraflar sinirlandirma amaciyla bazi hukumler
eklenmektedir. Is sdzlesmelerini sonlandirirken bu
yonde belirli sinirlamalar getirmek, taraflarin edim-
lerini yerine getirmesini guvence altina almak cezai
sart kurumu sayesinde iki taraf acisindan da mum-
kun hale gelmektedir. Is sozlesmelerine eklenen ce-
zai sart kaydi ile ozellikle is sozlesmelerinin haksiz
feshi mueyyideye baglanmaktadir. Bu calismada is
sozlesmelerine eklenen cezai sart hukumlerinin hu-
kuki niteligi ve gecerlilik kosullarr incelenmektedir.
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

In this study, the legal nature and validity conditions of the penal clauses added to the employ-
ment contracts are examined.

Bu calismada is sozlesmelerine eklenen cezai sart hiikiimlerinin hukuki niteligi ve gecerlilik ko-
sullar1 incelenmektedir.

4

FOOTNOTE

1 Talat Canbolat, “Asgari Sureliis S6-
zlesmelerinde Cezai Sart”, is ve Hayat,
V.3, 1.5, Haziran 2017, p. 229.

2 Canbolat, p. 229.

I.INTRODUCTION

Mutual obligations in the stipulated con-
tracts, the parties must fulfill their obligations
within the framework of the conditions set
out in the contract and in accordance with
the law. However, there may be situations
when one of the parties does not fulfill its
contractual obligations for various reasons.
Some conditions are placed in the contracts
to refer to in cases where the counterparty
does not fulfill its contractual responsibility,
aimed at guaranteeing the receivable. In
practice, one of such conditions is a penal
clause. The penal clause is an institution
that is frequently applied in our law in order
to ensure that the parties secure their mu-
tual performances. The penal clause has a
kind of nature of guarantee with the aim of
encouraging the counterparty to act in ac-
cordance with its obligation. In cases where
a penal clause is decided, the obligation
arises to pay the counterparty the amount
determined by the parties, regardless of the
damage caused by the act of the party that
does not perform its obligation at all or as
required, contrary to the obligation.

There is no provision in the Labor Code
numbered 4857 (“Labor Code") regarding
the penal clauses in employment contracts,
however the relevant provisions of the Turk-

1. GIRIS

Karsilikli yakamlulukler ongorulen sozles-
melerde taraflanin yokamluluklerini sozles-
mede belirlenen kosullar cergevesinde ve
hukuka uygun olarak yerine getirmeleri ge-
rekir. Bununla birlikte, taraflardan birinin ge-
sitli sebeplerle s6zlesmeden dogan yukum-
luluklerini yerine getirmedigi durumlarla
karsi karsiya kalinabilmektedir. So6zlesmele-
re, karsi tarafin sézlesmesel sorumlulugunu
yerine getirmedigi hallerde basvurulmak
Uzere, alacag@i garanti altina almayi amacla-
yan bazi kayitlar konulmaktadir. Uygulama-
da bu tur kayitlardan bir tanesi de cezai sart-
tir. Cezai sart, taraflarin karsilikli edimlerini
guvence altina almalarini saglamak amaciile
hukukumuzda sik¢a bagvurulan bir kurum-
dur. Cezai sartin, karsi tarafi yakumlulagune
uygun davranmaya tesvik etme amaci ile bir
nevi garanti niteligi bulunur. Cezai sart ka-
rarlastinldigi durumlarda, borcunu hi¢ ya da
geregi gibi ifa etmeyen tarafin borca aykiri
hareketinin neden oldugu zarardan bagim-
siz olarak, taraflarca belirlenen miktan karsi
tarafa 6deme yukumlalugu dogar.

is sozlesmelerindeki cezai sarta dair 4857 sa-
yili is Kanunu’nda ("is Kanunu”) bir hikim
bulunmamakta olup, 6098 sayili Turk Borglar
Kanunu’'nun (“TBK") ilgili hukumleri is s6z-
lesmelerinde de uygulama alani bulmaktadir.
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ish Code of Obligations numbered 6098
(“TCO") are applicable in employment con-
tracts. Due to the structure of labor law and
the principle of interpretation in favor of the
employee, the regulationsin the TCO are not
directly applied to labor law, and the rules re-
garding the penal clause in the doctrine and
judicial decisions are adapted in accordance
with the purpose of labor law'. Therefore,
judicial decisions on labor law are different
from the law of obligations. As a matter of
fact, in order not to cause inequality between
the parties, the provisions of the TCO regard-
ing the penal clause should be interpreted in
light of the principles of labor law?.

Il. THE CONCEPT OF PE-
NAL CLAUSE

The concept of the penal clause, which can
be expressed as an institution that forces
the debtor to perform, is regulated between
Articles 179-182 in the TCO, and there is
no definition of the penal clause in the rel-
evant Articles. First of all, it should be noted
that the penal clause is an institution that is
quite common in contracts containing per-
formances with high economic value. In the
doctrineg, it is stated that the penal clause is
regulated in employment contracts for the
purpose of assurance, for the purpose of
penalty, or for the purpose of compensation.

iS SOZLESMELERINDE CEZAI SART

is hukukunun yapisi ve is¢i lehine yorum il-
kesi geregi, TBK'daki duzenlemeler is huku-
kuna dogrudan uygulanmamis, doktrinde ve
yargi kararlarinda cezai sarta iliskin kurallar
is hukukunun amacina uygun sekilde uyar-
lanmistir’. Bu nedenle, is hukukuna iligkin
yargl kararlari borglar hukukundan farklidir.
Nitekim, taraflar arasi esitsizlige neden ol-
mamasi agisindan TBK'nin cezai sarta iligkin
huktmlerinin is hukukundaki ilkeler isiginda
yorumlanmasi gerekir?

Il. CEZAI SART KAVRAMI

Borgluyu ifaya zorlayan bir kurum olarak
ifade edilebilecek olan cezai sart kavrami
TBK'nin 179. ve 182. maddeleri arasinda
duzenlenmekte olup, cezai sartin ilgili mad-
delerde herhangi bir tanimi bulunmamakta-
dir. Oncelikle belirtmek gerekir ki, cezai sart
ekonomik degeri yuksek edimlericeren s6z-
lesmelerde oldukea sik rastlanan bir kurum-
dur. Doktrinde cezai sartin, givence amaci,
ceza amacl ya da telafi amaci ile is sozles-
melerinde duzenlendigi ifade edilmektedir.
Cezai sart doktrin ve Yargitay kararlarinda?®,
mevcut borcun ifa edilmemesi veya eksik ifa
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1 Talat Canbolat, “Asgari Sureli
Is Sozlesmelerinde Cezai Sart”, Is ve
Hayat, C. 3, S. 5, Haziran 2017, s. 229.

2 Canbolat, s. 229.

3 Yargitay 22. H.D., T. 16.02.2015,
E.2013/32529, K.2015/4817.
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

In Supreme Court precedent and doctrine, a
penal clause refers to an existing obligation,
failure to perform or to be paid in the event
of an incompletely carried out contract with
a monetary value, the creditor if the debtor
agrees to pay a debt that is never available or
is not performed properly, and a legal act or
process with economic value that the debt-
or has determined the creditor must accept
payment for in the event of a violation of the
obligation agreement. The penal clause that
is expressed is a secondary performance
which has a fiscal value to be paid in cases of
failure to perform or defective performance
of the existing obligation, a performance de-
termined with a legal transaction® which has
economic value in which the debtor has un-
dertook to pay to the creditor and an agree-
ment* on the penalty that the debtor agrees
to pay to the creditor in case of violation of
the obligation in doctrine and the decisions®
of the Supreme Court.

The penal clause refers to a separate per-
formance from the principal obligation
and gives the creditor the right to receive
a certain amount without having to bear
the burden of proving the loss. Therefore,
the penal clause must have an economic
value. A penal clause is a performance re-
lated to the principal obligation, which has
a secondary nature, and the validity of the
penal clause depends on the validity of the
principal obligation. As a result of the sec-
ondary nature of the penal clause, if the pe-
nal clause is invalid for any reason, there will
be no mention of its impact on the validity
of the principal obligation®. Therefore, even
if the penal clause is invalid, the principal
obligation will remain valid and the penal
clause will become due if the contractual
obligation is not duly fulfilled.

Authors” who accept that the penal clause
has the nature of a penalty, argue that if
the debtor does not fulfill his/ her debt, he/
she will feel under the threat of punishment
and that the debtor will perform his/ her
debt flawlessly under this threat. Another
opinion argues that the penal clause is in
the nature of compensation and that an
amount has been agreed upon in advance
for the damages that will arise during the
performance of the contract®. In addition,
there are also authors® who believe that
the penal clause is a unique institution and
therefore it is regulated under a separate
heading in the TCO.

edilmesi hallerinde 6denmesi gereken mali
degeri haiz fer'i bir edim, bor¢lunun alacak-
liya karsi mevcut bir borcu hig veya geregi
gibi ifa etmemesi halinde 6demeyi taahhut
ettigi, ekonomik degeri haiz hukuki bir islem
ile belirlenmis bir edim# ve bor¢lunun borcu-
nu ihlal etmesi durumunda alacakliya 6de-
meyi kabul ettigi ceza hususundaki anlagsma
olarak ifade edilmektedir®.

Cezai sart asil borgtan ayri bir edimi ifade
etmekte ve alacakliya zararini ispat yokunu
tasimasina gerek kalmaksizin belirli bir mik-
tara kavusma hakki vermektedir. Bu nedenle
cezai sartin ekonomik bir degerinin olmasi
gerekir. Cezai sart fer'i niteligi olan asil bor-
ca bagli bir edim olup, cezai sartin gecerliligi
asil borcun gegerliligine baglidir. Cezai sartin
fer'i niteliginin bir sonucu olarak, cezai sartin
herhangi bir nedenle gegersiz olmasi halinde
asil borcun gecerliligine etkisinden s6z edi-
lemeyecektir®. Dolayisiyla, cezai sart gegersiz
olsa da asil bor¢ gecerliligini koruyacak ve
sozlesmeden dogan bor¢ geredi gibi yerine
getirilmedigi takdirde cezai sart muaccel hale
gelecektir.

Cezai sartin ceza niteligi tasidigini kabuleden
yazarlar’, borclunun borcunu ifa etmemesi
durumunda ceza tehdidi altinda hissedece-
gini ve bor¢lunun bu tehdit altinda borcunu
kusursuz olarak ifa edecegini savunmaktadir.
Cezai sartin bir tazminat oldugunu savunan
goruse gore ise; cezai sart, s6zlesmenin ifa-
si sirasinda dogacak zararlar icin pesinen
kararlastirilmis olan bir meblagdiré. Bunun
yani sira cezai sartin kendine 6zgu bir kurum
oldugu ve bu yuzden TBK’da ayr bir baglik
altinda duzenlendigi gérusunde olan yazar-
lar da mevcuttur®.
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A. The Elements of The Penal
Clause

The penal clause is stipulated in order to
serve to ensure the complete and flawless
fulfillment of the principal obligation. The ele-
ments required for the penal clause to be val-
id can be expressed as the existence of the
principal obligation, the existence of perfor-
mance independent out of the principal ob-
ligation, and the determination of this obliga-
tion by legal transaction'. The acceptance
of the penal clause as legally valid depends
onthe fact thatitis based on avalid principal
obligation. In other words, in cases where the
principal obligation is invalid due to reasons
such as defective intention orimpossibility, it
is not possible for the penal clause to come
into force. Principle obligation may arise from
a tort, contract, or law.

The penalclauseis a contract and it is subject
to the basic rules that contracts are subject
to in accordance with the law of obligations.
The penal clause must not be contrary to the
law, morality, and mandatory provisions™".
While regulating the penal clause, it should
be kept in mind that it will not be possible
to agree on a penal clause for a obligation
that has already been fulfilled. Although
there is no formal requirement regarding the
validity of the penalty clause, the fact that
the agreement is made in written form will
be important in terms of proving the penalty
clause. However, it should be noted that if
the principal obligation is subject to a form
requirement, it is a condition of validity that
the penal clause is made in accordance with
this condition.

iS SOZLESMELERINDE CEZAI SART

A. Cezai Sartin Unsurlan

Cezai sart asil borcun eksiksiz ve kusursuz
yerine getirilmesini saglamaya hizmet et-
mek i¢cin dngoérulmektedir. Cezai sartin ge-
cerli olabilmesi i¢in gereken unsurlar; asil
borcun bulunmasi, asil borgtan bagimsiz bir
edimin bulunmasi ve bu borcun hukuki is-
lemle tespit edilmesi olarak ifade edilebilir™.
Cezai sartin hukuken gecerli kabul edilmesi,
gegerli bir asil borca dayanmasina baglidir.
Bir baska deyisle asil borcun irade sakatligi
ya da imkansizlik gibi nedenlerle gecersiz
oldugu durumlarda cezai sartin devreye gir-
mesi mumkun olmaz. Asil borg haksiz fiilden,
sozlesmeden ya da kanundan dogabilir.

Cezai sart bir s6zlesmedir ve borg¢lar huku-
ku uyarinca sozlesmelerin tabi oldugu temel
kurallara tabidir. Cezai sartin kanuna, ahla-
ka ve emredici hukumlere aykiri olmamasi
gerekir'. Cezai sart duzenlenirken, 6nce-
den ifa edilmis bir borg i¢in cezai sart karar-
lastinlmasinin mamkun olmayacaginin da
g6z onunde tutulmasi gerekir. Cezai sartin
gecerliligine iliskin herhangi bir sekil sarti
ongorulmemis olsa da sozlesmenin yazili
yapilmis olmasi cezai sartin ispati acisindan
o6nem tasiyacaktir. Fakat belirtmek gerekir ki,
asil bor¢ bir sekil sartina tabi ise cezai sartin
da bu kosula uygun olarak yapilmasi gecer-
lilik kosuludur.

Cezai sartin ekonomik bir degeri haiz olma-
si gerekse de asil borg icin boyle bir sarttan
sOz edilemez. Nitekim bu durum TBK'da
“Alacakli higbir zarara ugramamis olsa bile,
kararlastinlan cezanin ifasi gerekir”'2 seklin-

MAKALELER

A

4 Yargitay 9. H.D., T. 10.09.2014,
E.2012/33025, K.2014/ 26136.

DiPNOT

5 Yargitay 9. H.D., T. 01.10.2014,
E.2012/34369, K.2014/28821.

6 Hakan Keser, “is Sozlesmelerinde
Kararlastinlan Cezai Sartlara iliskin Bir
Degerlendirme”, Sicil is Hukuku Der-
gisi, S. 35, 2016, s. 19.

7 Kenan Tuncomag, Turk Huku-
kunda Cezai Sart, istanbul 1963, s. 21.

8 Erol Cansel/ Gaglar Ozel, Turk
Borclar Hukukunda Ceza Kosulu,
journal.yasar.edu.tr/wp-content/up-
loads/2014/01/19-E.CANSEL-G.-OZEL.
pdf (Erisim Tarihi: 30.10.2022).

9 Canbolat, s. 232.
10 Keser, s. 20.
11 Karakurt, s.58.

12 Keser, s. 20.

2023 SUMMER

233



ARTICLES

PART 14

4

FOOTNOTE

12 Keser, p. 20.

13 Filiz Kozak, Yargitay Kararlari
Isiginda Is Sozlesmesinde Egitim Gid-
erleri Karsiligi Kararlastirilan Cezai Sart
Kayitlannin Gegerliligi, Yayimlanmamis
Yuksek Lisans Tezi, Dokuz Eylul Univer-
sitesi Sosyal Bilimler Enstitusu Kuttpha-
necilik Anabilim Dali, izmir 2009, p. 8.

14 Keser, p. 39.

15 Omer Ekmekegi, “Turk Borglar Ka-
nunu Tasarisinin is Sozlesmesine iligkin
Belli Basli Hukumleri”, Sicil is Hukuku
Dergisi, .13, Mart 2009, p. 40.

THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

Although the penal clause must have an
economic value, such a condition cannot be
mentioned for the principal obligation. As a
matter of fact, this situation is regulated in the
TCO as “Even if the creditor has not suffered
any damage, the agreed penalty must be
fulfilled”". Due to the necessity of the penal
clause to carry an economic value, the reg-
ulations that limit or eliminate a right do not
constitute the subject of the penal clause. In
summary, it should be possible to follow up
the performance decided as a penal clause
through forced execution.

The validity of the penal clause is subject
to the validity of principle obligation, and
the objection defense that can be asserted
against the principal obligation can be ass-
rted against the penalty clause™. This issue
should also be taken into consideration
when analyzing the elements of the penal
clause. It can also be said that the penal
clause can only be subject to a legal transac-
tion between the parties due to the fact that
the testamentary dispositions are subject to
their own regimes.

The parties can freely determine the amount
of the penal clause. However, it should be
noted that pursuant to Article 182 of the
TCO, the judge has the authority to reduce
the amount of penal clause ex officio™. If the
amount of the penal clause agreed by parties
isdemed excessive by the judge, the amount
determined by the judge will be paid, not the
full amount of the penal clause.

Another feature that distinguishes the pe-
nal clause from other institutions in terms
of compensation for damage is that the ex-
istence of any damage is not sought in order
to claim the penal clause.

I1l. PENAL CLAUSE IN
EMPLOYMENT RELA-
TIONS

A. General

The parties to the employment contract may
include some penal clauses in their employ-
ment contracts against the violation of the
provisions of the contract by the other par-
ty. With penal clauses, the parties may force
each other to comply with the contract and
guarantee themselves in a possible dispute.
Although the penal clauses in employment

de duzenlenmistir. Cezai sartin ekonomik bir
deger tasimasi gerekliligi nedeniyle, bir hak-
ki sinirlayan ya da ortadan kaldiran duzen-
lemeler cezai sartin konusunu olusturmaz-
lar. Ozetle, cezai sart olarak kararlastirilan
edimin cebri icra yolu ile takibinin mumkun
olmasi gerekir.

Cezai sartin gecerliligi asil borcun gecerliligi-
ne tabi olup, asil borca karsi ileri surulebile-
cek itiraz defileri cezai sarta karst ileri strule-
bilir's. Cezai sarta iliskin unsurlar incelenirken
bu husus da g6z 6nunde bulundurulmalidir.
Olume bagli tasarruflarin kendi rejimlerine
tabi olmalari nedeni ile cezai sartin yalnizca
saglar arasi bir hukukiisleme konu olabilece-
Qi de soylenebilecektir.

Taraflar cezai sart miktarini serbestce belir-
leyebilirler. Fakat belirtmek gerekir ki TBK
madde 182 uyarinca hakim asin géordugu
cezai sart tutarini re’sen indirme yetkisine
sahiptir's. Taraflarca kararlastirilan cezai
sartin tutari hakim tarafindan fahis olarak
degerlendirilirse, cezai sartin tamami degil
hakim tarafindan belirlenen meblag 6dene-
cektir.

Cezai sarti zararin tazmini bakimindan diger
kurumlardan ayiran bir diger 6zellik de cezai
sartin talep edilebilmesi i¢cin herhangi bir za-
rarin varliginin aranmamasidir.

I11. iSILISKiISINDE CEZAI
SART

A. Genel Olarak

is s6zlesmesinin taraflari, s6zlesme hukum-
lerinin karsi tarafca ihlal edilmesine karsi is
sozlesmelerinde bazi cezai sart hukumleri-
ne yer verebilmektedir. Taraflar, cezai sart
hukamleri ile birbirini s6zlesmeye uymaya
zorlayabilmekte ve olasi bir uyusmazlikta
kendilerini garanti altina alabilmektedir. is
sOzlesmelerinde duzenlenen cezai sart hu-
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contracts generally aim to secure the expec-
tations of the employer from the employee,
these regulations may also have conse-
quences in favor of the employee in some
cases.

Penal clauses in employment contracts are
mostly intended to prevent a qualified em-
ployee from terminating his/her employment
contract before the expiry of the term with-
out just cause, to enable the employer to
claim the training expenses incurred for the
employee and to ensure that the employee
complies with the non-competition agree-
ment concluded with the employee’. Inem-
ployment contracts, penal clauses may also
be agreed for the violation of the employee’s
confidentiality obligation or the prohibition
of side job. It should be noted that penal
clauses may also be regulated in other sourc-
es regulating the employment relationship
(internal regulations, etc.). The penal clause
in other sources regulating the employment
relationship is important within the frame-
work of general terms and conditions.

As we have stated while explaining the ele-
ments of the penal clause, the existence of
the principal obligation is necessary for the
existence of the penal clause. Therefore, the
penal clause will not become due until the
actual employment relationship is estab-
lished between the parties to the contract.
In testing periods of employment contracts,
in order for the penal clause to become due,
the probationary period agreed upon by the
contract must expire.

iS SOZLESMELERINDE CEZAI SART

kumleri genel olarak igverenin is¢iden bek-
lentisini guvence altina alma amaci tasisa da
s0z konusu duzenlemeler bazi durumlarda
isci lehine sonugclar da dogurabilmektedir.

is sozlesmeleri ile duzenlenen cezai sart
hukamleri, cogunlukla, nitelikli iscinin is
sOzlesmesini suresinden 6nce hakli neden
olmaksizin feshetmesinin engellenmesi, isci
icin yapilan egitim giderlerinin igveren tara-
findan talep edilebilmesi ve isci ile yapilan
rekabet yasagi sozlesmesine isginin uymasini
saglama amaci tasir’s. is sozlesmelerinde ce-
zai sart is¢inin sir saklama yukamlulagunun
veya yan iste calisma yasaginin ihlali icin de
kararlastirilabilmektedir. Belirtmek gerekir
ki, is iliskisini duzenleyen diger kaynaklarda
(ic yonetmelikler vb.) da cezai sart duzenle-
nebilmektedir. is iligkisini duizenleyen diger
kaynaklarda yer alan cezai sart, genel iglem
kosullar ¢ercevesinde 6nem arz etmektedir.

Cezai sartin unsurlarini agiklarken belirttigi-
miz Uzere, cezai sartin varligi acisindan énce-
likle asil borcun varligi gereklidir. Dolayisiyla,
sozlesmenin taraflar arasinda filiig iliskisi ku-
rulmadan cezai sart muaccel hale gelmeye-
cektir. Deneme sureli is s6zlesmelerinde ise
cezai sartin muaccel hale gelebilmesi icin
sozlesme ile kararlastirilan deneme suresinin
sona ermesi gerekmektedir.

Tum bunlarla birlikte, cezai sartin gecerli
olabilmesi icin is s6zlesmesinde is¢i ya da
isveren aleyhine ongorulen cezai sartin fe-
sih hakkinin 6zunu ortadan kaldiran nitelikte
olmamasi gerekmektedir. Nitekim Yargitay
da bir hakkin 6zunu ortadan kaldirnir sekilde
tespit edilen cezai sartlarin gecersiz olacagini
belirtmektedir’e.
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

In addition to all these, in order for the penal
clause to be valid, the penal clause stipulat-
ed against the employee or employer in the
employment contract should not be a penal
clause that eliminates the essence of the right
to termination. As a matter of fact, the Su-
preme Court also states that the penal claus-
es that are determined in a way that elimi-
nates the essence of a right will be invalid™.

B. Condition of The Stipulat-
ing for Both Parties of Penal
Clause and Its Critics

The legislator has stipulated a regulation tak-
ing into account the economically weak po-
sition of the employee against the employer
during the establishment of the employment
contract and the application of the Supreme
Court during the Turkish Code of Obligations
numbered 818. With Article 420 of the TCO,
it has been decided that the penal clause
placed only against the employee in the ser-
vice contracts is invalid.

The penal clause provisions in the TCO
should be evaluated within the scope of the
“principle of interpretation in favor of the
employee” adopted by the Supreme Court.
Accordingly, penal clauses in employment
contracts should be regulated bilaterally for
the employee and the employer (principle
of reciprocity) and the penal clause agreed
against the employee should not be more
than the one agreed against the employer.
In addition, in the event of an inequality in
the bilateral penal clause against the em-
ployee, the penal clause is not completely
invalid, but the liability of the employee can-
not exceed the amount and circumstances
for which the employer is responsible. As
explained above, Article 420 of the TCO ex-
plicitly regulates that penal clauses in em-
ployment contracts shall be invalid only for
the employee. The exceptions to this invalid-
ity are the unilaterally agreed penal clause
against the employee for the reimbursement
of the expenses incurred by the employer for
the training of the employee and the penal
clause added to the contract in return for the
employee’s non-competition and breach of
confidentiality".

There are those who criticize the provision
prohibiting the imposition of a unilateral pe-
nal clause against the employee’ as well as
those who defend it in the doctrine. Accord-
ing to the opinion criticizing the regulation,
the principle, which became a provision of

B. Cezai Sartin Her iki Taraf
icin Ongériilmesi Kosulu ve
Elestirisi

Kanun koyucu, is s6zlesmesinin kurulmasi
strecinde iscinin isverene karsi ekonomik
olarak zayif konumda bulunmasini ve 818
sayIli Turk Borglar Kanunu dénemindeki Yar-
gitay uygulamasini dikkate alarak bir duzen-
leme 6ngoérmustur. TBK'nin 420. maddesiile
hizmet s6zlesmelerine sadece is¢i aleyhine
konulan ceza kosulunun gecersiz oldugu
kararlastiritmistir.

TBK’'dayer alan cezai sartaiiliskin duzenleme-
lerin, Yargitayca benimsenen “is¢i yararina
yorum ilkesi” kapsaminda degerlendirilmesi
gerekir. Buna gore is sozlesmelerindeki cezai
sart duzenlemelerinin, isci ve isveren hakkin-
da iki tarafli olarak duzenlenmesi (karsiliklilik
ilkesi) ve isci aleyhine kararlastinlan cezai sar-
tin, isveren aleyhine kararlastirnlandan daha
fazla olmamasi gerekir. Ayrica, iki tarafli cezai
sartta is¢i aleyhine bir esitsizlik olmasi duru-
munda, cezai sart hUkmu tumden gecersiz ol-
mamakla birlikte, is¢inin yukamlalugu isvere-
nin sorumlu oldugu miktar ve halleri asamaz.
Yukarida da izah edildigi Uzere, TBK m. 420,
is sozlesmelerinde yalnizca ¢alisan agisindan
cezai sart duzenlenmesinin gecersiz olacagi-
ni agikga duizenlemektedir. isginin egitimiigin
isverence yapilan giderlerin geri 6denmesine
yonelikisci aleyhine tek tarafli olarak kararlas-
tinlan cezai sart ve iscinin rekabet yasagi ile
gizlilige aykiri davranmasi karsiliginda sozles-
meye eklenen cezai sart ise bu s6z konusu
gecersizligin istisnalarini olusturmaktadir’.

isci aleyhine tek tarafli cezai sart koyulmasini
yasaklayan hukmu 6gretide savunanlar ka-
dar'® elestirenler de bulunmaktadir'®. Duzen-
lemeyi elestiren goruse gore, TBK'nin 420.
maddesi ile kanun hukmu haline gelen ilke,
gunumauzis hukuku ilkeleri cercevesinde de-
gerlendirildiginde, taraflara esdeger sorumlu-
luk 6ngoren sozlesme hukumleri agisindan
isabetlidir. Fakat, is sozlesmelerinde yer alan
her hak ve bor¢ mutlaka es deger olmak zo-
runda degildir. Somut olarak uygulanama-
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law with Article 420 of the TCO, is correct in
terms of contractual provisions that provide
for equivalent liability to the parties when
evaluated within the framework of modern
labor law principles. However, not every right
and obligation contained in employment
contracts must necessarily be of equal val-
ue. The fact that when rules that cannot be
applied concretely become the mandatory
provision of the law are criticized in the doc-
trine, as it may lead to unfair results?.

In the event that the employment contract
is terminated unfairly by the employee or
the employer and there is a provision in the
employment contract that the party who
termiates the contract unfairly will pay a pe-
nal clause, but there is no provision in the
contract that a penal clause will be paid in
case of rightful termination of the contract,
this situation will find an applicaton area in
favor of the employee. This is because if the
penal clause provisions are agreed unilater-
ally, they are not considered valid if they are
against the employee?'.

C. The Penal Clause Imposed
to Prevent the Termination of
the Indefinite-Term Employ-

ment Contract by the Parties

Termination of an employment contract is
divided into two categories: indefinite ter-
mination and immediate termination for just
cause. While indefinite termination is only
valid for indefinite-term employment con-
tracts, immediate termination is valid for both
indefinite-term and fixed-term employment
contracts. Inemployment contracts, the right
of termination of the employee and the em-
ployer may be limited by penal clauses to be
included in the contracts in a way that does
not violate the essence of the right. However,
the validity of this limitation depends on the
absence of justified reasons for the termina-
tion of the employment contract. Provisions
containing penal clauses in both fixed-term
and indefinite-term employment contracts
are valid as a rule in the presence of the prin-
ciple of reciprocity?2

The right of the parties to terminate the em-
ployment contract is regulated in Article 431
of the TCO as mandatory. As a result of the
mandatory regulation of the right of termina-
tion, the employee or employer will not be
able to voluntarily waive the right of termina-
tion before the termination right arises.

iS SOZLESMELERINDE CEZAI SART

yacak kurallarin kanunun emredici hukmu
haline gelmesi, haksiz sonuglara sebebiyet
verebileceginden doktrinde elestirilmekte-
dir?®.

is sozlesmesinin isci veya isveren tarafindan
haksiz olarak feshedilmesi ve is s6zlesme-
sinde s6zlesmeyi haksiz olarak fesheden
tarafin cezai sart 6deyecegi seklinde du-
zenlemenin bulunmasi, ancak sézlesmede,
is sozlesmesinin hakli olarak feshedilmesi
durumunda cezai sart 6denecegdine dair bir
duzenleme bulunmamasi halinde bu durum
isci lehine uygulama alani bulacaktir. Zira
cezai sart hukamleri tek tarafli olarak karar-
lastinldigi takdirde isci aleyhine ise gecerli
sayllmaz?'.

C. Belirsiz Siireli is Sozlesme-
sinin Taraflarca Feshedilme-
sinin Engellenmesine Yonelik
Olarak Getirilmis Cezai Sart

is sozlesmesinin feshi, sureli fesin ve hakli
nedenle derhal fesih olarak ikiye ayrilmakta-
dir. Sureli fesih yalnizca belirsiz sureli is s6z-
lesmeleri icin gecerliyken, derhal fesih, hem
belirsiz sureli hem de belirli sureli is s6zles-
melerinde gegcerlidir. is sozlesmelerinde isgi
ve isverenin sureli fesih hakki, hakkin 6zunu
ihlal etmeyecek sekilde sozlesmelere konu-
lacak cezai sart hukumleriile sinirlandinlabil-
mektedir. Fakat bu sinirlamanin gecerliligi is
sozlesmesinin feshinde hakli nedenlerin bu-
lunmamasina baglidir?.

Taraflarin is sozlesmesini fesih hakki TBK'nin
431. maddesinde emredici olarak duzenlen-
migtir. Fesih hakkinin emredici olarak duzen-
lenmesinin sonucu olarak, is¢i ya da igveren
fesih hakkindan, fesih hakki dogmadan ken-
diiradesiyle feragat edemeyecektir.

is hukukunda asil olan s6zlesmelerin belirsiz
sureliyapilmasi olsa da is s6zlesmeleri, belirli
sureli ya da belirsiz sureli olarak imzalanabi-
lecektir?. is Kanunu’nun 11. maddesinde
belirli sureli is s6zlegsmesi ve belirsiz sureli
is sozlesmesi yapilmasina iliskin esaslar be-
lirtilmistir. Belirli bir sure olmaksizin imzala-
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

Although the main principle in labor law is
to conclude contracts for an indefinite term,
employment contracts may be concluded
for a definite or indefinite term?3. Article 11
of the Labor Law stipulates the principles
for concluding a fixed-term employment
contract and an indefinite-term employment
contract. An indefinite-term employment
contract signed without a fixed term can be
terminated at any time with the agreement of
the parties in accordance with the principle
of freedom of work and contract regulated in
the Constitution.

In both fixed term employment contract and
indefinite-term employment contracts, pe-
nal clauses are valid as a rule, provided that
the principle of reciprocity exists. However,
in order for the penal clause to be valid, the
employment contract between the parties
must be for a fixed term. It is also possible
to include the same provisions in minimum
term employment contracts?.

D. The Penal Clause Imposed
to Prevent the Termination of
the Fixed-Term Employment
Contract by the Parties

As fixed-term employment contracts are not
subject to job security provisions as a rule, it
is observed that the importance of fixed-term
employment contracts has increased and
employers have started to prefer fixed-term
contracts more. In labor law, penal clause
is also commonly agreed as a sanction to
be paid in case of termination of fixed-term
employment contracts without just cause?.

nan belirsiz sureli is s6zlesmesi, Anayasa’da
duzenlenen galisma ve sozlesme 6zgurlugu
ilkesi geregince taraflarin anlagmasi ile her
zaman sona erdirilebilmektedir.

Gerek belirli gerekse belirsiz is sd6zlesmele-
rinde, cezai sart iceren hukumler, karsiliklilik
prensibinin bulunmasi halinde kural olarak
gecerlidir. Ancak, sézlesmenin suresinden
once feshi kosuluna bagli cezai sartin gecerli
olabilmesi i¢in, taraflar arasindaki is s6zles-
mesinin belirli sureli olmasi zorunludur. As-
gari sureli is sozlesmelerine de ayni sekilde
hakumler konulmasi mumkundur?,

D. Belirli Suireli is Sé6zlesmesi-
nin Taraflarca Feshedilmesi-
nin Engellenmesine Yoénelik
Olarak Getirilmis Cezai Sart

Belirli sureli is so6zlesmelerine kural olarak
is guvencesi hukumleri uygulanmadigi icin
belirli sureli is sozlesmelerinin 6neminin art-
tig, isverenlerin belirli sureli is s6zlesmesini
daha cok tercih etmeye basladiklari gorul-
mektedir. is hukukunda cezai sart da yaygin
olarak belirli sureli is sozlesmelerinin hakli bir
neden olmaksizin feshedilmesi durumunda
odenmesi gereken bir mueyyide olarak ka-
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Since the main purpose of the penal clause is
to create a deterrent effect, it is more likely to
be seen especially in fixed-term employment
contracts.

In order to be able to mention a fixed-term
contract in accordance with the Labor Code,
it is necessary to have one of the reasons
specified in Article 11 of the Labor Code.
These states are situations that depend on
objective conditions, such as the completion
of a certain job, or the emergence of a certain
phenomenon.

In fixed-term employment contracts, penal
clauses may be stipulated, provided that
they do not contradict the mandatory rule
in Article 420/1 of the TCO. It should be not-
ed that the principle that only penal claus-
es imposed against the employee shall be
deemed invalid is also valid here. The pur-
pose of regulating this clause in fixed-term
employment contracts is the need to have a
certain sanction against the wrongful termi-
nation before the expiry of the term?.

In the event that a fixed-term employment
contract is terminated before its expiry
without a justified reason, the legal conse-
quences of wrongful termination will arise
and the employee will be able to claim the
wage amount for the remaining period as
compensation. However, it should be not-
ed that in accordance with the established
jurisprudence of the Supreme Court; despite
the existence of a written employment con-
tract between the parties, if the fact of work
has not been realized and no actual employ-
ment relationship has been established, the
employee cannot claim compensation in the
amount of the remaining period wage?’.

Unlike indefinite-term employment con-
tracts, in fixed-term employment contracts, it
is possible to decide that the parties will pay
a penalty only in case of unfair termination
of the employment contract®,. In fixed-term
employment contracts, it is not possible for
the parties to exercise the right of termina-
tion by complying with the notice period.
For this reason, it cannot be mentioned that
such an arrangement to be put into fixed-
term employment contracts also touches
the essence of the parties’ right to termina-
tion?. This regulation limits the parties for
the duration of a fixed-term employment
contract. During the period of the fixed-term
employment contract, the penal clause will

iS SOZLESMELERINDE CEZAI SART

rarlastinlmaktadir?®. Cezai sartin asil amaci
caydirici etki yaratmak oldugu i¢in, cezai
sartin belirli sureli is s6zlesmelerinde gorul-
me ihtimali daha fazladir.

is kanunu uyarinca belirli sureli bir sozles-
meden bahsedebilmek icin is Kanunu'nun
11. maddesinde belirtilen nedenlerden bi-
rinin varligi gerekir. Bu haller, belli bir igin
tamamlanmasi, belirli bir olgunun ortaya
ctkmasi gibi objektif kosullara bagli durum-
lardir.

Belirli sureli is s6zlegsmelerinde TBK madde
420/1"deki emredici kurala aykiri olmamak
kosuluyla cezai sart htukumleri 6ngorulebilir.
Dikkat etmek gerekir ki, sadece is¢i aleyhine
konulan cezai sartin gecersiz kabul edilece-
giilkesi burada da gecerlidir. Bu sartin belirli
sureli is s6zlesmelerinde duzenlenmesinin
amaci suresinden 6nce haksiz feshedene
karsi getirilen belli bir yaptinmin bulunmasi
ihtiyacidir?.

Belirli sureli is s6zlesmesinin suresinden
once hakli bir neden olmaksizin sona er-
dirilmesi durumunda haksiz feshin hukuki
sonuglari dogacak, isci bakiye suresine ilis-
kin Gcret tutarini tazminat olarak isteyebile-
cektir. Fakat belirtmek gerekir ki Yargitay'in
yerlesik ictihatlari uyarinca, taraflar arasinda
yazili bir is sézlesmesinin varligina ragmen
calisma olgusu gerceklesmemis ve fiilen is
iliskisi kurulmamis ise bakiye sure tcreti tu-
tarinda tazminat isci tarafindan istenemez?’.

Belirsiz sureli is s6zlesmelerinden farkli
olarak, belirli sureli is s6zlesmelerinde, is
sOzlesmesinin yalnizca haksiz feshi duru-
munda taraflarin cezai sart 6deyeceklerinin
kararlastirilmasi mamkundur?e, Belirli sureli
is sozlesmelerinde taraflarin ihbar suresi-
ne uyarak sureli fesih hakkini kullanmalari
mumkun degildir. Bu nedenle belirli sureliis
sOzlesmelerine koyulacak boyle bir duzen-
lemenin de taraflarin fesih hakkinin 6ztine
dokundugundan bahsedilemez?. Bu du-
zenleme, belirli sureli is sdzlesmesi suresin-
ce taraflan sinirlandirmaktadir. Belirli sureli
is sozlesmesi surecince, hakli neden olmak-
sizin, gecerli nedenler mevcut olsa dahi,
taraflarca is sozlesmesinin feshedilmesi
halinde cezai sartin 6ddenmesi gerekecektir.

Belirli sureli is sozlesmelerinin haksiz fes-
hi halinde duzenlenen cezai sarta iliskin
degerlendirilmesi gereken bir diger husus
ise, taraflar arasindaki is sozlesmesinin is
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

have to be paid in case of termination of the
employment contract by the parties, even if
there are valid reasons, without a justifiable
reason.

Another issue that needs to be evaluated
regarding the penal clause in case of unfair
termination of fixed-term employment con-
tracts is whether the employer should pay
the penal clause if the employment contract
between the parties is accepted as indefinite
due to the absence of objective conditionsin
accordance with Article 11 of the Labor Law.
The General Assembly of the Supreme Court
on the Unification of Case Law has reached
the following decision on the issue: “The
fact that the fixed-term employment contract
is characterized as an indefinite term due to
the lack of objective conditions should not
lead to the invalidity of the contractual wills
of the parties regarding the penal clause.
In light of the explanations made, the penal
clause which is stipulated in the contract by
the employee and the employer to guaran-
tee not to terminate the employment contract
without ajustifiable reason, during the period
determined by them in fixed-term employ-
ment contracts shall maintain its validity to be
limited with the period decided, in the event
that is accepted indefinite-term employment
contracts since the contract does not have
the objective conditions of a fixed-term em-
ployment contract™.

According to the opinion expressed in the
decisions of the Supreme Court®' and in
which we also agree, the conclusion of an
employment contract for a fixed or indefinite
period should not prevent the regulation of
a penal clause in the employment contract.
In addition, we are of the opinion that it is
against the good faith for the employer to
unlawfully claim that the fixed-term employ-
ment contract established between the par-
ties is of indefinite duration.

The provision of Article 179/1 of the TCO is
as follows: “If a penalty has been stipulated
for the non-performance of a contract at all
or not properly, the creditor may request the
performance of either the debt or the penalty,
unless otherwise understood from the con-
tract”. Pursuant to the relevant provision, in
case of unfair termination of the employment
contract, one of the parties must have clear-
ly agreed on this issue in the employment
contract in order to claim compensation in
the number of wages for the remaining pe-
riod (balance period wage) and the penal

Kanunu'nun 11. maddesi uyarinca objektif
kosullarin bulunmamasi gerekcesiyle belir-
siz sureli olarak kabul edilmesi durumunda,
isveren tarafindan cezai sartin 6denmesinin
gerekip gerekmedigidir. Yargitay ictihadi
Birlestirme Hukuk Genel Kurulu konuya ilis-
kin su karara varmistir: “Belirli sureli is s6z-
lesmesinin objektif kosullarr bulunmamasi
nedeniyle belirsiz sureli olarak nitelendiril-
mesi, taraflarin cezai sarta iliskin s6zlesme
iradelerinin gecersizligi sonucunu dogur-
mamalidir. Yapilan acgiklamalar 1siginda, isci
ve isverenin belirli sureli is s6zlesmesinde
belirledikleri stire boyunca hakli neden ol-
maksizin sézlesmenin feshedilmemesini
garanti altina almak amaciyla sézlesmede
ongdordukleri cezai sart hukmu, s6zlesmenin,
belirli sureliis s6zlesmesinin objektif kosulla-
ritasimadigindan belirsiz sureli is s6zlesmesi
olarak kabul edilmesi halinde, kararlastirilmis
olan sure ile sinirli olmak tzere gecerliligini
koruyacaktir,

Yargitay kararlarinda da ifade edildigi®' ve
bizim de katildigimiz goruse gore; is s6z-
lesmesinin belirli veya belirsiz sureli olarak
akdedilmesi, is sozlesmesinde cezai sart
duzenlenmesine engel olmamalidir. Ayrica,
taraflar arasinda kurulan belirli sureli is s6z-
lesmesinin isverence hukuka aykir olarak
belirsiz sureli oldugunun iddia edilmesinin
darustluk kuralina aykiri oldugu kanaatin-
deyiz.

TBK'nin 179/1 hukmu su sekildedir: “Bir s6z-
lesmenin hi¢ veya geredi gibi ifa edilmemesi
durumu i¢in bir ceza kararlagtirilmissa, aksi
sézlesmeden anlasilmadikca alacakli, ya bor-
cunyada cezanin ifasini isteyebilir”. ilgili hu-
kUum uyarinca, is s6zlesmesinin haksiz feshi
durumunda, taraflardan birinin TBK madde
438 cercevesinde geriye kalan sureye iliskin
Ucret tutarinda tazminati (bakiye sure tcre-
ti) ve cezai sarti (ifaya eklenen cezai sart)
birlikte talep edebilmeleri i¢cin bu hususu is
sozlesmesinde acik¢a kararlastirmis olmala-
r gerekmektedir®2,

Belirli sureli is sozlesmelerinin haksiz feshi
halinde bakiye sure ucreti tutarinda tazmi-
nat ile birlikte cezai sartin talep edilebilirligi
konusunda Yargitay bir kararinda, TBK m.
179 geredi is sOzlesmesinde bu ydnde acik
hukam bulunmadigi ve bu yuzden birlikte
talep edilebilirligin olanakli olmadigi gerek-
cesiyle davaciya secimlik hakkini kullan-
masi igin sure verilmesi gerektigi sonucuna
ulasmistir®3. Yine bir bagka kararinda Yargi-
tay, bu iki kurumun birlikte ifasinin élgut ali-
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clause (penalty added to performance) to-
gether within the framework of Article 438
of the TCO®2

In a decision of the Supreme Court regard-
ing the claimability of compensation in the
amount of the remaining period wage and
penal clause in the event of unfair termina-
tion of fixed-term employment contracts, the
Supreme Court concluded that the plaintiff
should be given time to exercise his/ her
right of choice on the grounds that there is
no explicit provision in this direction in the
employment contract in accordance with the
Article 179 of TCO and therefore joint claim-
ability is not possible®. The Supreme Court
rejected the ruling on the joint execution of
these two institutions in yet another decision
on the grounds that it would cause repetitive
judgement based on the joint performance
of these two institutions®.

Regarding the validity of the penalty clause
in a fixed-term employment contract that
turns into an indefinite-term contract, the
Supreme Court concluded that the penalty
clause agreed upon by the parties will be val-
id for the period of time they agreed upon, if
it turns into an indefinite-term employment
contract®. Again, the Supreme Court did not
consider it appropriate for one of the parties
to pay only the penal clause and not to pay
the compensation in the amount of the re-
maining period wage in the event that the
fixed-term employment contract is terminat-
ed unfairly by one of the parties before the
expiry date; in this case, the Supreme Court
concluded that the penal clause has lost its
function and stated that the compensation
for the remaining period wage is the result
of the mandatory regulation of the law and
that it cannot be agreed that only the penal
clause will be paid and the remaining period
wage will not be paid®.

E. Penal Clause In Employ-
ment Contracts For Training
Expenses

As stated in the established decisions of the
Supreme Court, the training provided to the
employee by the employer is for the benefit
of the employer as the employee contributes
to the production of goods and services in
the workplace, and the employee becomes
more qualified and can find a job more easily
in the future because of the training provid-
ed. For thisreason, itis possible to agree that
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narak hukam kuruldugu takdirde mukerrer
yararlanmaya neden olacag gerekgesi ile
birlikte ifa edilebilirligine dair verilen karari
bozmusturs.

Belirsiz sureli sozlesmeye donusen belirli su-
reli is s6zlesmesindeki cezai sartin gecerlili-
gi konusunda Yargitay, taraflarin iradeleriile
kararlastirdiklari cezai sartin, belirsiz sureliis
sOzlesmesine donustugu takdirde, kararlas-
tirdiklari sure ile sinirli olarak gecerli olacagi
sonucuna varmistir®, Yine Yargitay, belirli
sureli is s6zlesmesinin suresinden énce
taraflardan biri tarafindan haksiz olarak fes-
hedilmis olmasi halinde, taraflardan birinin
yalnizca cezai sarti 6deyerek, bakiye sure
Ucreti tutarinda tazminati 6dememesini isa-
betli olarak degerlendirmemis; bu durumda
cezai sartin islevini yitirdigi sonucuna vara-
rak, bakiye sure ucretine iliskin tazminatin
kanunun emredici duzenlemesinin sonu-
cu oldugunu, sozlesme ile yalnizca cezai
sartin 6deneceginin, bakiye sure Ucretinin
6denmeyeceginin kararlastirilamayacagini
belirtmistirse.

E. is Sozlesmeleriile Egitim
Giderleri Karsiliginda Karar-
lastirilan Cezai Sart

Yargitay'in yerlesik kararlarinda da belirtildi-
Qi Uzere, isciye isverence verilen egitim, isci-
nin igsyerinde mal ve hizmet Gretimine katki
saglamasi sebebiyle isveren yararina olmak-
la birlikte, verilen egitim sayesinde isci daha
nitelikli hale gelmekte ve ileride daha kolay
is bulabilmektedir. Bu nedenle isciye masraf-
larrigverence karsilanmak Uzere verilen egi-
tim karsiliginda, is¢inin belli bir stre ¢alisma-
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the employee will work for a certain period
of time in return for the training provided at
the employer’s expense. The fact that the em-
ployee works for the employer for a certain
period of time in return for the training pro-
vided is considered within the scope of the
duty of loyalty to the employer. The amount
of labor time required in exchange for the
training must also be reasonable given its
nature and price. On the other hand, the ex-
penses of the trainings that must be provided
to the employee within the scope of occupa-
tional health and safety measures cannot be
requested from the employee?.

The costs expended by the employer in ex-
change for the training provided to the em-
ployee must be particular to that employee
and must be supported by written records
in the event of a future disagreement. The
amount per employee of the expenses in-

sinin kararlastiriimasi mumkandur. iscinin de
verilen egitim karsiliginda isverene belli bir
sure is gormesi, isverene olan sadakat bor-
cu kapsaminda deg@erlendirilmektedir. Veri-
len egitimin karsiliginda ustlenilen calisma
sUresinin de egitimin tart ve masraflar ile
uyumlu olmasi gerekir. Buna karsin, isgiye,
is sagligr ve guvenligi onlemleri kapsamin-
da verilmesi gereken egitimlere ait giderler
isciden istenemez®’.

isciye verilen egitimin karsiliginda isverence
yapilan masraflar o isciye 6zgu olmali ve ileri-
de olasi birintilafta yazili delille ispatlanmali/
yazili belgelere dayanmalidir. isverenin toplu
olarak verdigi egitimler sebebiyle yapmis ol-
dugu giderlerin isgi basina dusen tutari, ayni
donemde egitim alan isci sayisina bolunmek
suretiyle belirlenir. isciye verilen egitimiile il-
gili oldugu belirlenemeyen giderlerden isgi
sorumlu olmaz. Nitekim, olasi ihtilaflarda,

The employee shall not be liable for the expenses that cannot
be determined to be related to the training provided to the em-

ployee.

[scive verilen egitim ile ilgili oldugu belirlenemeyen giderlerden

isci sorumlu olmaz.

curred by the employer due to collective
trainings is determined by dividing by the
number of employees receiving training in
the same period. The employee shall not be
liable for the expenses that cannot be deter-
mined to be related to the training provided
to the employee. As a matter of fact, in possi-
ble disputes, the burden of proof regarding
the training provided to the employee and
the training expenses incurred belongs to
the employer. The employer can only claim
from the employee for training expense that
can be documented and that have actually
been incurred. The Supreme Court ruled in
one of its decisions® on the subject as fol-
lows: “If the plaintiff proves that he/she has
made expenses as training expenses, it is
necessary to award such training expenses

isciye egitim verildigi konusunda ve katla-
nilan egitim masraflari ile ilgili olarak ispat
yuku igsverene aittir. isveren sadece belge
ile kanitlayabilecegi ve fiilen yapilmisg olan
egitim masraflarini is¢iden talep edebilir.
Yargitay konu ile ilgili bir kararinda “Davaci
taraf egitim gideri olarak harcama yaptigini
ispatladigi takdirde bu tur egitim giderlerine
davall is¢inin caligtigi sure, egitimden yarar-
lanan sayisi dikkate alinarak ve oranlanarak
davaliya dusen egitim giderine hiikmetmek
gerekir’ seklinde hukum vermistir®. Bu ko-
nuda uygulamada siklikla ¢alisanlardan, is-
veren tarafindan saglanacak egitimlerin kar-
siigi olarak belli bir sture calismayi taahhtt
eden ve taahhut ettigi sure icerisinde is s6z-
lesmesini hakli bir neden olmaksizin feshet-
mesi veya is s6zlesmesinin isveren tarafin-
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to the defendant by taking into account and
proportioning the duration of the defendant
employee’s employment and the number of
beneficiaries of the training”. In practice, em-
ployees are often asked to provide a written
undertaking that they will work for a certain
period of time in return for the training pro-
vided by the employer and that if they termi-
nate their employment contract unjustly or if
their employment contract is terminated by
the employer unjustly, they will pay the em-
ployer a certain amount of penalty or the en-
tire training expenses in return for the train-
ing provided to them, or a provision to this
effect is added to the employment contract,
or a "work-for-training protocol/ contract” is
signed separately from the employment con-
tract and these arrangements are agreed be-
tween the parties.

Although unilateral penalty clauses against
the employee are considered invalid, a
penalty clause for training is an exception.
However, even if a penalty clause is set or a
provision is made that the employee will pay
the full amount of the training expenses, the
courts, in accordance with the established
case law of the Supreme Court, determine
the training expenses actually incurred by
the employer and, taking into account how
much of the committed working time the em-
ployee has worked, decide to collect the re-
maining amount after making a discount by
establishing a ratio according to the periods
that the employee has worked and should
have worked, instead of the full amount of
the training expenses incurred by the em-
ployer on behalf of the employee. This is be-
cause, if the employee has worked for a part
of the time he/ she is obliged to work after
the training, he/ she has contributed to the
employer in this regard. In the event that the
employee has worked for the entire period
for which he is obliged to work, the employer
cannot claim training expenses.

If the parties agree on a penal clause in the
employment contract in return for training
expenses, the employer remains liable for
the consequences of the justified termina-
tion if the employee terminates the contract
for just cause, but it is not possible for the
employer to claim the penalty clause for the
agreed training expenses from the employee
who terminates the contract for just cause.
Even if a contract stipulates that the penalty
clause will be paid unconditionally, this re-
cord should only be understood as limited
to cases of termination for just cause. Other-
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dan hakli nedenlerle feshedilmesi halinde,
kendisine verilmis olan egitimlerin karsilig
olarak belli bir cezai sart tutarini veya egitim
giderlerinin tamaminiisverene 6deyecegine
dair yazili taahhutname alinmakta veya is
sozlesmesine bu yonde hukum eklenmekte
veyahut is s6zlesmesinden ayri bir “egitim
karsiligi calisma protokolu/ s6zlesmesi” im-
zalanarak, bu duzenlemeler taraflar arasinda
kararlastinlmaktadir.

Tek tarafli isci aleyhine cezai sartlar gecersiz
kabul edilmekle birlikte, egitim karsiligi cezai
sart bunun istisnasidir. Ancak, bir cezai sart
belirlense ya da ¢calisanin egitim giderlerinin
tamamini 6deyecegine dair dizenleme ge-
tirilse dahi, mahkemeler Yargitay'in yerlesik
ictihatlari uyarinca, isverenin gercekten yap-
tigr egitim giderlerini tespit ederek, ¢alisanin
taahhut ettigi calisma suresinin ne kadarinda
calistigini da dikkate alarak, isverence ¢all-
san adina yapilan egitim giderlerinin tamami
yerine, calisanin, calistigi ve ¢alismasi gere-
ken surelere goére oran kurularak indirim
yaptiktan sonra kalan miktarin tahsiline karar
vermektedir. Zira, isci, egitimden sonra, ¢calis-
may! yukumlendigi strenin bir kisminda ca-
lismig ise isverene bu konuda katki saglamis
olmaktadir. isginin yakamli oldugu stirenin
tamaminda ¢alismis olmasi halinde ise, isve-
rence egitim giderleri istenemez.

Taraflarca is so6zlesmesinde egitim giderleri
karsiliginda cezai sarta dair bir hukum ka-
rarlastinldigi takdirde, is¢i sozlesmeyi hakli
nedenle feshederse isveren hakli feshin so-
nuglariyla sorumlu olmaya devam etmekle
beraber, kararlastirilan egitim giderleri karsi-
lig1 cezai sartin sd6zlesmeyi hakli nedenle fes-
heden isciden talep edilebilmesi mumkuin
degildir. Bir sozlesmede kayitsiz ve sartsiz
olarak cezai sartin 6denecegine dair kayit
konulmussa da bu kayit ancak hakli neden-
le fesih halleriyle sinirli olarak anlasilmalidir.
Zira aksi bir durumda taraflann fesih 6zgur-
lagune halel gelmis olacaktir. Her ne durum-
da olursa olsun, taraflarin hakli fesih haklari
kisitlanamaz ve bu haktan feragatleri gecerli
kabul edilmez®.

is sozlesmesinin taahhut edilen sure iginde
isverence is Kanunu madde 25/2'de sayili
olan “ahlak ve iyiniyet kurallarina uymayan
haller ve benzerleri” kapsaminda bir nede-
ne dayali olarak feshedilmesi durumunda da
isveren, isciden egitim karsiliginda yaptigi
masraflar talep edebilecek olup, bunun ha-
ricinde is s6zlesmesinin isverence is Kanu-
nu'nun 17. ve 18. maddeleri uyarinca veya
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

wise, the parties’ freedom of termination will
be prejudiced. In any case, the parties’ right
of rightful termination cannot be restricted
and their waiver of this right is not consid-
ered valid®.

In the event that the employment contract is
terminated by the employer within the com-
mitted period based on a reason within the
scope of “situations that do not comply with
the rules of morality and goodwill etc.” listed
in Article 25/2 of the Labor Law, the employer
will be able to claim the expensesincurred in
return for training from the employee; other-
wise, in the event that the employment con-
tract is terminated by the employer in accor-
dance with Articles 17 and 18 of the Labor
Law or in accordance with Article 25/1, 25/3
or 25/4 of the Labor Law, the employer will
not be able to claim the expensesincurred in
return for training from the employee.

F. Penal Clause for Breach of
Non-Competition Agreement

The non-competition obligation of the em-
ployee arises in two different ways. The first
one is the non-competition of the employ-
ee with his/ her employer during the term of
the employment contract, which is related
to the employee’s duty of loyalty. The sec-
ond is the non-competition obligation aris-
ing from the competition agreement, which
prohibits the employee from competing
with his employer after the termination of
the employment contract. Violation of the
non-competition obligation by the employ-
ee during the employment contract is within
the scope of the conduct incompatible with
integrity and loyalty regulated under Article
25/1 (e) of the Labor Law and constitutes a
just cause for termination for the employer.
The non-competition obligation regulated
under the TCO is fulfilled after the employ-
ment contract is terminated.

The non-competition obligation fulfilled af-
ter the termination of the employment con-
tract stems from the employment contract
and the penal clause is regulated here to en-
sure compliance with the non-competition
obligation*. A non-competition clause may
be included in the employment contract
regardless of whether it is a fixed or indef-
inite term contract, or a partial or full-term
employment contract’. However, it should

is Kanunu’nun 25/1, 25/3 ya da 25/4 duzen-
lemeleri uyarinca feshedilmesi durumunda,
isveren isciden egitim karsiligr harcamalar
talep edemeyecektir.

F. Rekabet Yasagi Sozles-
mesine Aykiri Davranilmasi
Durumuna Yoénelik Olarak
Getirilmis Cezai Sart

iscinin rekabet etmeme borcu iki farkli sekil-
de ortaya ¢ikmaktadir. Birincisi, is sozlesmesi
suresince iscinin isvereni ile rekabet etme-
mesidir ve bu husus iscinin sadakat borcu-
na iliskindir. ikincisi ise, is sozlesmesi sona
erdikten sonra iscinin isvereni ile rekabet
etmesini yasaklayan ve rekabet sozlesme-
sinden dogan rekabet etmeme borcudur. is
sOzlesmesi suresince is¢inin rekabet etme-
me borcunu ihlal etmesi is Kanunu’nun 25.
maddesinin birinci fikrasinin e alt bendinde
duazenlenen dogruluk ve bagliiga uymayan
davranig kapsamindadir ve isveren icin hak-
li fesih nedeni teskil eder. TBK'da duzenle-
nen rekabet etmeme borcu ise is sozlesmesi
sona erdikten sonra yerine getirilir.

is sozlesmesi sona erdikten sonra yerine ge-
tirilen rekabet etmeme borcu is s6zlesmesin-
den kaynaklidir ve burada cezai sart, reka-
bet etmeme borcuna uygun davranilmasini
saglamak amaciyla dtuzenlenmigtir®. Belirli
ya da belirsiz sureli s6zlesmesi; kismi ya da
tam sureli is sdzlesmesi ayrimi yapilmaksizin
is sozlesmelerine rekabet yasagina iliskin
hukam eklenebilirt. Ancak, isyeri i¢ yonet-
melikleri ile rekabet yasaginin kararlastiri-
lamayacagina dikkat edilmelidir“2. Bununla
beraber, isveren, is sézlesmesine rekabet
yasagi duzenlemesini koyma hakkini sakli
tutacagina iligskin hukum koyamaz*3.
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be noted that the prohibition of competition
cannot be determined by internal workplace
regulations“2 In addition, the employer may
not include a provision in the employment
contract stating that he reserves the right to
impose a non-competition clause®.

Pursuant to Article 444 of the TCO, in order
for the non-competition clause to be val-
id, the employee must be in a position to
have information about trade secrets or the
employer’'s business*, the employee must
have the opportunity to obtain information
about the employer’'s customers?, there
must be a possibility of serious damage“®
to the employer, and the non-competition
clause in the contract must not harm the
economic future of the employee.

It should be noted that the non-competition
agreement between the employee and the
employer, which is separate from the em-
ployment contract, or the non-competition
clause included in the employment con-
tract must be subject to certain limitations®’.
Pursuant to Article 445/1 of the TCO, “The
non-competition clause may not contain
inappropriate restrictions in terms of place,
time and type of the work, which may harm
the economic future ofthe employee, and the
duration of the prohibition may not exceed
two years, except for special conditions”.
However, the judge may limit the scope or
duration of the non-competition clause if he
deems its excessive, taking into account all
the circumstances and the counter-perfor-
mance that the employer may have under-
taken. One of the consequences of breach
of the non-competition agreement is the
payment of a penal clause by the employ-
ee. Pursuant to Article 446/1 of the TCO, the
employee who violates the non-competition
clause is obliged to compensate all damag-
es incurred by the employer. However, it is
extremely difficult to prove the damages in-
curred due to non-competition. Due to the
existing difficulty of proof, penal clauses are
attached to the non-competition clause in
the employment contract concluded by the
Parties. Pursuant to Article 446/2 of the TCO,
“If the breach of the prohibition is subject to
apenal clause and there is no contrary provi-
sionin the contract, the employee may be re-
leased from the non-competition obligation
by paying the stipulated amount; however,
the employee must compensate forthe dam-
age exceeding this amount”. However, it
should be noted that if the employer proves
that the damage caused by the employee is
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TBK m. 444 uyarinca is s6zlesmesine koyu-
lacak olan rekabet yasagi kaydinin gecerli
olabilmesi icin, is¢i Uretimle ilgili sirlar veya
isverenin isleri hakkinda bilgi sahibi olabi-
lecek pozisyonda olmali*4, is¢inin igverenin
musteri cevresi hakkinda bilgi edinme olana-
g1 olmali*s, isverenin ciddi bir zarara ugrama
ihtimali olmali*® ve s6zlesmede duzenlenen
rekabet yasagi iscinin ekonomik gelecegini
tehlikeye dusurmuayor olmalidir.

Belirtmek gerekir ki, is s6zlesmesinden ayri
olarak is¢i ve isveren arasinda duzenlen-
mis olan rekabet yasagi sd6zlesmesi veya is
sozlesmesinin icerisine koyulmus olan re-
kabet yasagi kaydi bazi sinirlamalara tabi
olmalidir’’. TBK m. 445/1 uyarinca “Rekabet
yasadl, iscinin ekonomik acidan gelecedi-
ni, tehlikeye sokacak bicimde yer, zaman
ve islerin turu acisindan uygun olmayan si-
nirlamalar iceremez ve yasagin suresi ¢zel
durum ve kosullar haricinde iki yili asamaz”.
Bununla beraber, hakim, asirn gérdugu re-
kabet yasag@ini, tum kosullari ele alarak ve
isverenin ustlenmis olabilecegi karsi edimi
de g6z 6nunde bulundurarak, kapsami veya
suresi acisindan sinirlayabilecektir. Rekabet
yasagina aykiri davranisin sonuglarindan bir
tanesi de iscinin cezai sart 6demesidir. TBK
m. 446/1 uyarinca, rekabet yasagina aykir
davranan isci, isverenin ugradigi butuan za-
rarlar gidermekle yukamludar. Bununla be-
raber rekabet yasagina aykirnlik nedeniyle
ug@ranilan zararin ispati son derece guctar.
Mevcut ispat guglugunden dolayi taraflarca
duzenlenen is s6zlesmesinde rekabet yasa-
gina aykiri davranisa cezai sart baglanmak-
tadir. TBK m. 446/2 uyarinca, “Yasadga aykiri
davranis bir ceza kosuluna baglanmigsa ve
sozlesmede aksine bir hiktum de yoksa, isci
ongorulen miktar 6deyerek rekabet yasagi-
na iliskin borcundan kurtulabilir; ancak, isci
bu miktari asan zarari gidermek zorundadir”.
Ancak belirtmek gerekir ki, isveren, is¢inin
verdigi zararin sdzlesmede kararlastirilan ce-
zai sart ile kargilanmayan bir zarar oldugunu
ve iscinin kusurlu oldugunu ispatlarsa askin
zarari talep edebilir.

Diger yandan, isveren, cezai sart ve dogabi-
lecek ek zararlann 6denmesi disinda, s6z-
lesmede yazili olarak acik¢a sakli tutmasi
kosuluyla, kendisinin ihlal veya tehdit edilen
menfaatlerinin 6nemi ile is¢inin davranisini
hakli gosteriyorsa, yasaga aykiri davranisa
son verilmesini de talep edebilecektir. Reka-
bet yasaginailiskin s6zlesmede duzenlenen
cezai sartin muaccel hale gelebilmesi i¢in,
borca aykir davranilmig olmasi yeterlidir. Ce-
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THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

a damage that is not covered by the penal
clause agreed in the contract and that the
employee is at fault, the employer may claim
the excessive damage.

On the other hand, in addition to the penal
clause and the payment of additional dam-
ages that may arise, the employer may also
demand the termination of the non-compet-
itive behavior, provided that it is expressly
reserved in writing in the contract, if the im-
portance of its interests that are violated or
threatened and the behavior of the employ-
ee justify it. In order for the penal clause reg-
ulated in the non-competition agreement to
become due and payable, it is sufficient to
have breached the obligation. If the penal
clause is excessive, the judge may automati-
cally reduce the amount of the penal clause
in accordance with Article 182 of the TCO.

Article 420 of the TCO clearly regulates that
the penal clause in employment contracts
will be invalid only for the employee, and
the penal clause added to the contract in
case the employee violates the non-com-
petition clause constitutes an exception to
this invalidity*e. Since the penal clause may
be stipulated only for the employee in case
of violation of the non-competition clause
in employment contracts, it is usual that
the penal clause is only in question for the
employee, and this alone does not render
the penal clause invalid*®. However, in the
event that the non-competition agreement
orrecordisinvalid, the penal clause will also
be invalid.

Finally, we would like to point out that pur-
suant to Article 13 of the Press Labor Law,
non-competition agreements with journal-
ists are invalid. There is no separate provi-
sion on non-competition in the Maritime
Labor Law.

G. Reduction of Penalty Clause

Article 182 of the TCO stipulates that the
parties may freely determine the amount of
the penal clause, but the judge may reduce
the penal clause ex officio if he deems it ex-
cessive. The judge’s power to reduce the
penal clause, which he deems excessive, is
conditional upon the filing of a lawsuit. Ac-
cording to the abrogated Code of Obliga-
tions, the debate on whether the judge has
the power to set off without a claim has lost
itsimportance with the TCO. This is because
the judge is no longer bound by the request

zai sartin fahis olmasi halinde hakim TBK m.
182 dogrultusu uyarinca cezai sart tutarini
kendiliginden indirebilecektir.

TBK m. 420, is s6zlesmelerinde yalnizca ¢a-
lisan acisindan cezai sart duzenlenmesinin
gecersiz olacagini acikca duzenlemekte
olup, iscinin rekabet yasagina aykiri dav-
ranmasi karsiliginda so6zlesmeye eklenen
cezai sart bu s6z konusu gecersizligin bir
istisnasini olusturmaktadir’®, is sozlesmele-
rinde rekabet yasagina aykirilik halinde cezai
sart niteligi geregi sadece isci bakimindan
ongorulebileceginden, cezai sartin sadece
isci bakimindan s6z konusu olmasi olagan
olup, bu durum tek basina cezai sarti gecger-
siz hale getirmez*®. Ancak, rekabet yasagina
iliskin s6zlesmenin ya da kaydin gecersiz ol-
mas!I durumunda ise cezai sart da gecersiz
olacaktir.

Son olarak belirtmek isteriz ki Basin is Kanu-
nu'nun 13. maddesi uyarinca, gazetecilerle
yapilacak olan rekabet yasagi sozlesmesi
gecersizdir. Deniz is Kanunu'nda ise reka-
bet yasagi ile ilgili herhangi ayr bir hukim
bulunmamaktadir.

G. Cezai Sartin Tenkisi

TBK madde 182'de, taraflarin cezai sartin
miktarini serbestce belirleyebilecekleri an-
cak hakimin asir gérdugu cezai sarti re’sen
indirebilecegi duzenlenmistir. Hakimin asin
gordugu cezai sarti tenkis etme yetkisini kul-
lanabilmesi, oncelikli olarak dava acilmasi
sartina baglidir. Mulga BK'ya gére hakimin
talep olmadan tenkis yetkisinin olup olmadi-
g1 tartismasi TBK ile 6nemini yitirmistir. Zira
artik hakim bu yetkisini kullanma konusunda
taraflarin talebi ile bagli olmadigi gibi re’sen
karar verebilme imkanina da sahiptir®°.
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of the parties in exercising this power, and
has the opportunity to decide ex officio®.

Certain conditions are stipulated for the pe-
nal clause to be set off by the judge. These
conditions are the existence of a due penal
clause, the existence of a valid contract con-
taining a due penal clause, the amount of
the penal clause being excessive and the
debtor’s failure to fulfill its obligation. Some
criteria that may be taken into account in
order for the penal clause to be deemed ex-
cessive may be the interests of the creditor,
the degree of fault of the debtor, the amount
of damage caused by the breach of obliga-
tion and the economic situation of the par-
ties. At the same time, the claimability of the
penalty clause must also continue. In some
decisions of the Supreme Court, which may
be considered inaccurate regarding the
judge’s power of compensation, a penal
clause was agreed for the underpayment
of the wage by the employer in a fixed-term
employment contract, and while determin-
ing the amount of the penal clause to be
paid to the employee for underpayment of
the wage, a proportion was made according
to the time the employee worked and did
not work, but such an application is not in-
cluded in the law and it should be said that
the judge’s power of compensation can
only be exercised while exercising the pow-
er of reduction regarding the penal clause
that the judge finds excessive®'.

iS SOZLESMELERINDE CEZAI SART

Cezai sartin hakim tarafindan tenkis edilmesi
icin belirli sartlar ongoéralmustar. Bu sartlar,
muaccel bir cezai sartin bulunmasi, muac-
cel cezai sarti iceren gecerli bir s6zlesme
olmasi, cezai sartin miktarinin fahis olmasi,
borclunun cezai sartin indirilmesi talebinde
bulunmasi ve borglunun borcunu ifa etme-
mis olmasidir. Cezai sartin asiri sayilabilmesi
icin dikkate alinabilecek bazi kistaslar; ala-
caklinin menfaatleri, borclunun kusur dere-
cesi, borca aykiriigin yol actigi zarar miktari
ve taraflarin ekonomik durumu olabilir. Ayni
zamanda cezai sartin talep edilebilirliginin
de suruyor olmasi gerekir. Hakimin tenkis
yetkisi hakkinda Yargitay'in isabetsiz sayi-
labilecek bazi kararlarinda, belirli sureli is
sozlesmesinde isveren tarafindan Ucretin az
o6denmesi hali icin cezai sart kararlastinlmis
ve karar verilirken isveren Ucreti eksik 6dedi-
Qi icin isciye 6deyecegi cezai sart miktarini
belirlerken is¢inin calistigr ve ¢alismadigi
sUreye goére oranlama yapilmissa da, boyle
bir uygulama kanunda yer almamakta ve ha-
kimin tenkis yetkisinin sadece asiri buldugu
cezai sarta dair indirim yetkisini kullanirken
uygulayabilecegi sdylenmelidir®'.
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PENAL CLAUSES IN EM-
PLOYMENT CONTRACTS
ARE INTENDED TO PRE-
VENT THE TERMINATION
OF EMPLOYMENT CON-
TRACTS OF QUALIFIED
WORKERS, TO ENSURE
THAT THE TRAINING
EXPENSES INCURRED
FOR THE WORKER CAN
BE CLAIMED FROM THE
WORKER, AND TO EN-
SURE THAT THE WORK-
ER COMPLIES WITH THE
NON-COMPETITION
AGREEMENT.

THE PENAL CLAUSE IN THE EMPLOYMENT CONTRACTS

IV. CONCLUSION

A penal clause is an act of economic value
that arises in the event that the debtor per-
forms the obligation incompletely or not at
all. Although it is established in connection
with a valid obligation, it has the character-
istics of an independent performance. In the
event that the contractual obligation is not
fulfilled at all or as required, the penal clause,
which is an ancillary debt that depends on
the contractual debt, becomes due and pay-
able.

The penal clause may be agreed for all types
of debt relations, and the condition for the
penal clause to be agreed is that the contrac-
tual obligation is valid and the obligation has
not been fulfilled when the penal clause is
agreed.

Penal clauses in employment contracts are
intended to prevent the termination of em-
ployment contracts of qualified workers, to
ensure that the training expenses incurred
for the worker can be claimed from the work-
er, and to ensure that the worker complies
with the non-competition agreement.

In order for the penal clause to be valid, the
penal clause stipulated against one of the
parties in the employment contract should
not be of a nature that eliminates the es-
sence of the right of termination and the
penal clause should be mutual. In addition,
in order for the penal clause to be claimed
by one of the parties, the conditions under
which the penalty can be claimed should be
clearly regulated in the contract.

The validity of penal clauses in both indefi-
nite-term and fixed-term employment con-
tracts depends on compliance with the “prin-
ciple of reciprocity”. In order for the penal
clause in fixed-term employment contracts
to be valid, first of all, the service contract be-
tween the employee and the employer must
be a contract based on an objective reason
within the framework of the Labor Law.

Article 420 of the TCO clearly regulates that
the penal clause in employment contracts
shall be invalid only for the employee, and
the penal clause unilaterally agreed against
the employee for the reimbursement of
the expenses incurred by the employer for
the training of the employee and the penal
clause added to the contract in return for the

IV. SONUGC

Cezai sart, bor¢lunun borcunu ifa ederken
eksik ifa etmesi ya da hig ifa etmemesi du-
rumunda ortaya ¢ikan ve ekonomik deger
taslyan bir edimdir. Gegerli bir borca bagli
olarak kurulsa da bagimsiz bir edim niteli-
gini haizdir. S6zlesmeden dogan borcun
hi¢ veya geregi gibi ifa edilmemesi halinde
sOzlesme konusu borca bagli olan feri borg
ozelligi tasiyan cezai sart muaccel hale ge-
lir.

Cezai sart her tur borg iliskisi i¢in kararlas-
tinlabilmekte olup, cezai sartin kararlasti-
rilabilmesinin kosulu sézlesmeden dogan
borcun gecerli olmasi ve cezai sartin karar-
lastinlirken borcun ifa edilmemis olmasidir.

is sozlesmelerinde duzenlenen cezai sart
hukumleri ozellikle nitelikli iscilerin is s6z-
lesmelerinin feshinin 6nune gecilmesini,
isci icin yapilmis bulanan egitim giderleri-
nin isciden talep edilebilmesini ve is¢inin
rekabet yasagi sdzlesmesine riayet etmesini
saglamaya yoneliktir.

Cezai sartin gecerli olabilmesiigin is sozles-
mesinde taraflardan biri aleyhine 6ngoérulen
cezai sartin fesih hakkinin 6ztnu ortadan
kaldiran nitelikte olmamasi ve cezai sartin
karsilikli olmasi gerekmektedir. Ayrica, ce-
zai sartin taraflardan birisi tarafindan talep
edilebilmesi icin, cezanin hangi kosullarda
talep edilebilecegi de so6zlesmede acikca
duzenlenmelidir.

Hem belirsiz sureli is s6zlesmelerinde hem
de belirli sureli is s6zlesmelerinde cezai
sarta iliskin hakamlerin gecerli olabilmesi
“karsiliklilik ilkesine” uygun davranilmasina
baglidir. Belirli sureli is sozlesmelerinde s6z-
lesmenin suresinden 6nce feshi kosuluna
bagli cezai sartin gecerli olmasi icin, 6nce-
likle isci ve isveren arasindaki hizmet akdi-
nin is Kanunu gergevesinde objektif sebebe
dayali bir s6zlesme olmasi gerekir.

TBKmM. 420, is s6zlesmelerinde yalnizca ca-
lisan agisindan cezai sart duzenlenmesinin
gecersiz olacagini acikgca duzenlemekte
olup, iscinin egitimi i¢in isverence yapilan
giderlerin geri 6denmesine yonelik isci
aleyhine tek tarafli olarak kararlastirlan ce-
zai sart ve iscinin rekabet yasagi ile gizlilige
aykiri davranmasi karsiliginda s6zlesmeye
eklenen cezai sart ise bu s6z konusu gecer-
sizligin istisnasini olusturmaktadir. Cezai
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employee’s non-competition and breach of
confidentiality are the exceptions to this in-
validity. If the penal clause is excessive, the
judge may automatically reduce the amount
of the penal clause in accordance with Arti-
cle 182 of the TCO.

y

BIBLIOGRAPHY

iS SOZLESMELERINDE CEZAI SART

sartin fahis olmasi halinde hakim TBK m.
182 dogrultusu uyarinca cezai sart tutarini
kendiliginden indirebilecektir.

KAYNAKCA

ALI GUZEL, “Belirli Sureli is Sozlesmesinin Hukuki Nitele-
mesi- Haksiz Feshe Bagli Tazminat ve Cezai Sart”, Calisma
ve Toplum Dergisi, V. 3, I. 73, 2022.

BARIS KARAKURT, is Akdinin Fesih Hakkinin Sozlesmel-
erle Sinirlandirilmasi ve Cezai Sart’, Yayimlanmamis Yuksek
Lisans Tezi, Baskent Universitesi Sosyal Bilimler Enstitusu
Ozel Hukuk Anabilim Dali, Ankara, 2019.

ERDEM OZDEMIR, “is Hukukunda Egitim Giderleri Karsiligi
Ongorulen Cezai Sart”, Calisma ve Toplum Dergisi, I. 1,
2005.

EROL CANSEL/ CAGLAR OZEL, Turk Hukuku’nda
Ceza Kosulu, journal.yasar.edu.tr/wp-content/up-
loads/2014/01/19-E.CANSEL-C.-OZEL.pdf (Date Accessed:
30.10.2022).

FiLiZKOZAK, "Yargitay Kararlari Isiginda is S6zlesmesinde
Egitim Giderleri Karsiligi Kararlastirilan Cezai Sart Kayit-
larinin Gegerliligi”’ (Yayimlanmamis Yuksek Lisans Tezi).
Dokuz Eylul Universitesi Sosyal Bilimler Enstitusu Kutupha-

ALI GUZEL, “Belirli Sureli is S6zlegsmesinin Hukuki Nitele-
mesi- Haksiz Feshe Bagli Tazminat ve Cezai Sart”, Calisma
ve Toplum Dergisi, C. 3, S. 73, 2022.

BARIS KARAKURT, Is Akdinin Fesih Hakkinin Sozlesmelerle
Sinirlandirnlmasi ve Cezai Sart’, Yayimlanmamis Yuksek Lisans
Tezi, Baskent Universitesi Sosyal Bilimler Enstittsu Ozel Hu-
kuk Anabilim Dali, Ankara, 2019.

ERDEM OZDEMIR, “is Hukukunda Egitim Giderleri Karsili-
g1 Ongorulen Cezai Sart”, Galisma ve Toplum Dergisi, S. 1,
2005.

EROL CANSEL/ CAGLAR OZEL, Turk Hukuku'nda
Ceza Kosulu, journal.yasar.edu.tr/wp-content/uploa-
ds/2014/01/19-E.CANSEL-C.-OZEL.pdf (Erisim Tarihi:
30.10.2022).

FiLiZ KOZAK, "Yargitay Kararlari Isiginda is Sozlesmesinde
Egitim Giderleri Karsiligi Kararlastinlan Cezai Sart Kayitlarinin
Gegerliligi” (Yayimlanmamis Yuksek Lisans Tezi). Dokuz Eylul
Universitesi Sosyal Bilimler Enstittist Kuttiphanecilik Anabi-

MAKALELER

IS SOZLESMELERINDE
DUZENLENEN CEZAI
SART HUKUMLERI OZEL-
LIKLE NITELIKLI ISCi-
LERIN i$ SOZLESMELE-
RININ FESHININ ONUNE
GECILMESINI, iSCI ICIN
YAPILMIS BULANAN
EGITIM GIDERLERININ
ISCIDEN TALEP EDi-
LEBILMESINI VE iSCi-
NiN REKABET YASAGI
SOZLESMESINE RIAYET
ETMESINI SAGLAMAYA

necilik Anabilim Dali, izmir, 2009. lim Dal, Izmir, 2009. YONELIKTIR
GULSEVIL ALPAGUT, “Turk Borglar Kanunu'nun Hizmet GULSEVIL ALPAGUT, “Turk Borglar Kanunu’nun Hizmet
Sozlesmesinin Devri, Sona Ermesi, Rekabet Yasagi, Cezai Sozlesmesinin Devri, Sona Ermesi, Rekabet Yasagi, Cezai
Sart ve ibranameye iliskin Hukumleri’ Legal ISGHD, 1. 31, Sart ve Ibranameye lliskin Hukumleri’ Legal ISGHD, S. 31,
2011. 2011.
HAKAN KESER, “is Sozlesmelerinde Kararlastirlan Cezai HAKAN KESER, “is Sozlesmelerinde Kararlastirilan Cezai
Sartlara iliskin Bir Degerlendirme”, Sicil is Hukuku Dergisi, Sartlara iligkin Bir Degerlendirme”, Sicil is Hukuku Dergisi,
1. 35, 2016. S. 35, 2016.
iREM YAYVAK NAMLI, Is Hukukunda Cezai Sart, 1st Edi- iREM YAYVAK NAMLI, is Hukukunda Cezai Sart, 1. Baski,
tion, Istanbul 2019. Istanbul 2019.
KENAN TUNGCOMAG, Turk Hukuku'nda Cezai Sart, istan- KENAN TUNCOMAG, Turk Hukuku'nda Cezai Sart, istanbul
bul 1963. 1963.
KUBRA DOGAN YENISEY, “is Hukukunda Cezai Sart”, KUBRA DOGAN YENISEY, “is Hukukunda Cezai Sart”, Kadir
Kadir Has Universitesi Yayinlari, 2012. Has Universitesi Yayinlari, 2012.
M. POLAT SOYER, Rekabet Yasagi, Dokuz Eylul Universi- M. POLAT SOYER, Rekabet Yasag, Dokuz Eylul Universitesi
tesi Hukuk Fakultesi Yayinevi, Ankara, 1994. Hukuk Fakultesi Yayinevi, Ankara, 1994.
NURI CELIK/ NURSEN CANIKLIOGLU/ TALAT CANBO- NURI CELiK/ NURSEN CANIKLIOGLU/ TALAT CANBO-
LAT, is Hukuku, Beta Yayinevi, Istanbul, 2018. LAT, Is Hukuku, Beta Yayinevi, istanbul, 2018.
OMER EKMEKGI, “Turk Borglar Kanunu Tasarisinin is OMER EKMEKGCI, “Turk Borglar Kanunu Tasarisinin Is S6zles-
Sozlesmesine iliskin Belli Basli Hukumleri”, Sicil Is Hukuku mesine Iligkin Belli Basli Hukumleri”, Sicil Is Hukuku Dergisi,
Dergisi, I. 13, 2009. S.13,2009.
OMER EKGCEKGCI/ ESRA YIGIT, Bireysel is Hukuku Dersleri, OMER EKCEKGCI/ ESRA YiGIT, Bireysel Is Hukuku Dersleri,
On iki Levha Yayinevi, istanbul 2021. On iki Levha Yayinevi, istanbul 2021.
SARPER SUZEK, is Hukuku, 22nd Edition, istanbul 2020. SARPER SUZEK, is Hukuku, 22. Baski, Istanbul 2020.
TALAT CANBOLAT, “Asgari Sureli Is Sozlesmelerinde TALAT CANBOLAT, “Asgari Sureli is Sozlesmelerinde Cezai
Cezai Sart”, is ve Hayat, V. 3, I. 5, 2017. Sart”, Is ve Hayat, C. 3, S. 5, 2017.

2023 SUMMER 249



