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ABSTRACT

It is essential that the business of joint stock com-
panies established in accordance with the Turkish
Commercial Code No. 6102 (“TCC") be carried out
continuously and in a stable manner. In joint stock
companies, the board of directors, which is the
management and representation body of the com-
pany, is one of the most important organs of the
company. The board of directors, which is oblig-
atory in joint stock companies, take strategically
important decisions regarding the company’s busi-
ness and transactions and ensure that the compa-
ny continues its existence. The board of directors
must also be informed about its responsibilities. At
this point, the issue of whether the members of the
board of directors have the right to receive infor-
mation about the business and transactions of the
company and to examine the corporate books and
documents, and how and when they can exercise
these rights, constitutes one of the key points of the
strategy that the members of the board of directors
will determine for the continuity and future of the
company.
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OZET

6102 sayili Turk Ticaret Kanunu (“TTK") uyarinca
kurulmus olan anonim sirketlerin islerinin devamli
ve istikrarli surette yaramesi esastir. Anonim sirket-
lerde sirketin yonetim ve temsil organi niteligindeki
yonetim kurulu, sirketin en 6nemli organlarindan
birisidir. Anonim sirketlerde bulunmasi zorunlu olan
yonetim kurulu, sirketin is ve islemleriyle alakali
sirketin gelecedine yonelik stratejik dbneme sahip
kararlar almakta, sirketin istikrarli bigimde varligini
surdurmesini saglamaktadir. Yonetim kurulunun
tabi oldugu sorumluluklari bilgi almalarini da gerek-
tirmektedir. Bu noktada, yonetim kurulu tyelerinin
sirketin is ve islemleriyle ilgili bilgi alabilmesi, sirket
defter ve belgelerini inceleyebilme haklarinin bu-
lunup bulunmadigl ve bu haklarini hangi sekilde
ve ne zaman kullanabilecekleri hususlari, yonetim
kurulu wyelerinin sirketin devamliligi ve gelecedi
hakkinda belirleyecegi stratejinin kilit noktalarindan
birini olusturmaktadir.
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THE RIGHT TO REQUEST AND REVIEW INFORMATION OF THE MEMBERS
OF THE BOARD OF DIRECTORS IN JOINT STOCK COMPANIES

The board of directors, which is obligatory in joint stock companies, take strategically import-
ant decisions regarding the company’s business and transactions and ensure that the company

continues its existence.

Anonim sirketlerde bulunmasi zorunlu olan yonetim kurulu, sirketin is ve islemleriyle alakal
sirketin gelecegine yonelik stratejik oneme sahip kararlar almakta, sirketin istikrarh bicimde
varhgim siirdiirmesini saglamaktadir.
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1 Ayhan Kortunay, 6102 Sayili Turk
Ticaret Kanunu‘na Gore Anonim Sir-
ketlerde Yonetim Kurulu ve Uyelerin
Bilgi Edinme Hakki, 1st Edition, Istanbul
2015, p. 325.

2 Kortunay, p.310.

I.INTRODUCTION

The exercise of the right to receive informa-
tion in joint stock companies involves the
person who requests information being
informed by the relevant person/ units in
the joint stock company. This ensures that
management is carried out in a transparent
manner. Requesting information can occur
by listening to the person responsible for
providing information, asking questions, or
requesting clarifications’. It is of great im-
portance that the members of the board of
directors, who are the management and rep-
resentation body of the joint stock company,
are able to obtain information. Therefore, in
addition to the shareholders, pursuant to Ar-
ticle 437 et seq. of the TCC, members of the
board of directors have the right to individu-
ally request and review comprehensive infor-
mation, pursuant to Article 392 of the TCC.

Accordingly, members of the board of di-
rectors have the right to request information
from the company’s other members, em-
ployees, and persons assigned to the man-
agement of the joint stock company and its
committees, and to to examine company
documents if necessary?. In this article, we
will first discuss how a member of the board
of directors exercises their right to request
and review information, followed by an ex-

1. GIRIS

Anonim sirketlerde bilgi alma hakkinin kul-
lanilmasi ile, bilgi alma hakkini kullanacak
kisi anonim sirketteki ilgili kisi/ birimler tara-
findan bilgilendirilir. Boylece, yonetimin sef-
faf bicimde yerine getirilmesi saglanir. Bilgi
alma, bilgi vermekle yukumlu kisiyi dinleme,
ona soru sorma veya ondan agiklama talep
etmek suretiyle gerceklesebilir’. Anonim sir-
ketin yonetim ve temsil organi olan yonetim
kurulunun ayesinin bilgi alabilmesi buayuk
onem arz etmektedir. Dolayisiyla, TTKm. 437
vd. uyarinca pay sahiplerininyanisira, TTK m.
392 uyarinca bireysel olarak yonetim kurulu
Uyelerine de kapsamli sekilde bilgi alma ve
inceleme hakki taninmistir.

Buna gore yonetim kurulu uyeleri anonim
sirketin diger uyeleri, ¢calisanlar, anonim sir-
ketin yonetimiyle gorevlendirilen kisiler ve
komitelerden bilgi alma ve gerektigi takdirde
sirket evrakini inceleme hakkina sahiptirler?.
Makalemizde 6nce yonetim kurulu Gyesinin
bilgi alma ve inceleme hakkini kullanmasi
seklinden bahsedilecek; sonrasinda bilgi
alma ve inceleme hakkinin ne zaman kullani-
labilecegi ve bilgi alma ve inceleme talebinin
reddedilmesi ile ortaya cikacak uyusmazlik
durumunda neler olabilecegi anlatilmistir.

176 GSI ARTICLETTER

planation of when the right to request and re-
view information can be exercised and what
may happen in case of a dispute that may
arise if the request for information is rejected.

I1. RIGHT TO REQUEST IN
GENERAL

A. Scope of the Right to Re-
quest

Article 392/1 of the TCC regulates that ev-
ery member of the board of directors can
exercise their right to request information
and examine the business and transactions
of the company. By using the phrase “ev-
ery board member” in the provision of the
article, we can deduce that the right to re-
quest and review information in accordance
with Article 392 of the TCC is a right granted
personally to each member of the board of
directors.

Regarding the scope of the right to request
information, the provision uses the phrase
“all business and transactions of the com-
pany.” This means that the right to request
and review information cannot be limited to
some business and affairs of the company.
However, the scope of the board member’s

ANONIM SIRKETLERDE YONETIM KURULU
UYESININ BIiLGI ALMA VE INCELEME HAKKI

1. GENEL OLARAK BIiLGI
ALMA HAKKI

A. Bilgi Alma Hakkinin Kapsa-
mi

TTK m. 392/1 her yonetim kurulu Gyesinin
sirketin is ve islemleri hakkinda bilgi alma
ve inceleme hakkini kullanabilecegini du-
zenlemistir. Madde hukmunde “her yonetim
kurulu tyesi” demek suretiyle TTK m. 392
uyarinca bilgi alma ve inceleme hakkinin
yonetim kurulu Uyelerinin her birine sahsen
taninan bir hak oldugu cikarimini yapabili-
riz.

Bilgi alma hakkinin kapsami ile ilgili olarak
s6z konusu madde hukmunde “sirketin
tam is ve islemleri” ibaresi kullanilmaktadir.
Demek ki sirketin bazi is ve isleri yonetim
kurulu ayesinin bilgi hakkini kullanmasinin
kapsaminin digina ¢ikartilamayacak olup
yonetim kurulu Gyesinin bilgi alma ve ince-
leme hakkinin kapsami da sirketin is ve is-
lemleriyle sinirli olacaktir®. Dolayisiyla, yone-
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right to request and review information will
be limited to the company’s business and
transactions®. Therefore, it is seen that the
scope of the authority of the member of the
board of directors to request and review in-
formation is broadly interpreted.

Aslong asitis related to the duty of the mem-
ber of the board of directors and there is no
justifiable reason, it is essential that the mem-
ber of the board of directors exercise the right
to request and review information. The fact
that the information and documents request-
ed by the member of the board of directors
are confidential or have the nature of a com-
pany secret should not prevent the member
of the board of directors from exercising their
right. As a matter of fact, since the member of
the board of directors is primarily responsible
for carrying out the company's affairs, not be-
ing able to access the requested information
about the business and transactions of the
company will indicate that the company’s
board members are distrustful, which will be
a major obstacle to the successful manage-
ment of the company*.

On the other hand, the doctrine argues that
the demand of the member to request and
review information should be denied if there
are concrete indications that a member of the
board of directors who wishes to benefit from
the right to request and review information
will cause serious harm to the company’s
interests®.

tim kurulu tyesinin bilgi alma ve inceleme
yetkisinin kapsaminin genis yorumlandigi
gorulmektedir.

Yonetim kurulu Gyesinin goreviyle baglantili
oldugu ve yine hakli bir sebep bulunmadigi
surece yonetim kurulu Gyesine bilgi alma ve
inceleme hakkinin kullandirilmasi esastir.
Yonetim kurulu Gyesinin talep ettigi bilgi ve
belgelerin gizli olmasi yahut sirket sirr nite-
liginde olmasi yonetim kurulu Gyesinin hak-
kini kullanmasina engel teskil etmemelidir.
Nitekim yonetim kurulu Gyesi sirket islerini
yurutmekle birinci derecede gorevli kisi ol-
dugundan, yonetim kurulu Gyesinin sirketin
is ve islemleri ile ilgili talep ettigi bilgilere
ulagsamamasi demek, sirketin yonetim ku-
rulu tyelerine duyulacak guvensizligin bir
gostergesi oldugu anlamina gelecektir; bu
durum da sirketin basarili bir ydnetim sergi-
lemesinin 6nunde buyuk birengel olacaktir.

Ote yandan doktrinde, bilgi alma ve incele-
me hakkindan yararlanmak isteyen yonetim
kurulu tyesinin sirket menfaatlerinde ciddi
zarara neden olacagina iliskin somut belirti-
ler bulunuyor ise, ilgili uyenin bilgi alma ve
inceleme isteminin reddedilmesi savunul-
maktadir®.
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B. Form of the Right to Re-
quest for Information

The scope of the board member’s right to re-
quest information is limited to the company’s
business and transactions, and the address-
ee of the said right is the company of which
the board member requesting the right toin-
formation is a member of the board of direc-
tors®. In the detailed explanations to be made
about the use of the right to information by
a member of the board of directors, the issue
of whether the exercise of this right is subject
to form should be addressed first.

According to the rationale of TCC Atrticle
392/3, a member of the board of directors
who typically lacks the authority to request
information from third parties and inspect
the books and papers may exercise that right
with the chairman of the board of directors’
consent. It has also been said that a request
about the right to review is essential to make
and that this request is not subject to form
according to the reasoning of the same para-
graph, and that the member of the board of
directors can acquire information from the
board of directors chairman for this’.

However, it should be noted that although
the member of the board of directors can
express their request for the right to request
and review information from the chairman of
the board of directors without being subject
to the form, how the request for the right to
request and review information is made in
case of possible disputes may be import-
ant in terms of proof. Therefore, making the
request for requesting and reviewing infor-
mation through provable means such as a
hand-written letter or an e-mail provides con-
venience in terms of proof, and the justifica-
tion of the request can be easily understood
by the chairman of the board of directors®.

After explaining the form of exercising the
right to request and review information, in
terms of when a board member may exercise
their right to request and review information,
the TCC regulates the right of board mem-
bers to request and review information in two
ways: during a board meeting or outside of a
board meeting®.

ANONIM SIRKETLERDE YONETIM KURULU
UYESININ BILGI ALMA VE INCELEME HAKKI

B. Bilgi Alma Hakkinin Sekli

Yonetim kurulu tyesinin bilgi edinme hakki-
nin kapsami sirketin is ve islemleriyle sinirli
olup, s6z konusu hakkin muhatabi da bilgi
edinme hakkini talep eden yonetim kurulu
uyesinin yonetim kurulu tyesi oldugu sir-
kettirs. Yonetim kurulu Uyesinin bilgi alma
hakkini kullanmasi hakkinda yapilacak de-
tayli aciklamalardan evvel, bu hakkin kulla-
nilmasinin sekle tabi olup olmadigi hususu
cevaplandirilmalidir.

TTK m. 392/3'un gerekgesinde kural olarak
yonetim kurulu disinda bilgi alma ve defter
ve belgeleri inceleme haklarn bulunmayan
yonetim kurulu Uyesinin yonetim baskani-
nin izni ile bilgi alma ve inceleme haklarini
kullanabilecegi, bunun igin yonetim kurulu
uyesinin yonetim kurulu baskanindan bil-
gi alma ve inceleme hakkina iligkin talepte
bulunmasi gerektigi ve bu talebin yine ayni
fikra gerekgesi uyarinca sekle tabi olmadigi
belirtilmistir’.

Ancak, belirtmek gerekir ki her ne kadar yo6-
netim kurulu Oyesi yénetim kurulu baska-
nindan bilgi alma ve inceleme hakki talebini
sekle tabi olmadan dile getirebilse de, olasi
uyusmazliklarda bilgi alma ve inceleme hak-
kinin talebinin nasil yapildigi ispat vasitasi
acisindan 6nem teskil edebilir. Dolayisiyla,
bilgi alma ve inceleme talebinin yazili veya
e-posta gibi ispat edilebilir vasitalarla yapil-
masi hem ispat agisindan kolaylik saglamak-
tahem de talebin gerekcelendirmesi yonetim
kurulu baskani tarafindan kolayca anlasilabil-
mektedir®.

Bilgi alma ve inceleme hakkinin kullanilmasi-
nin sekli aciklamalarindan sonra yonetim ku-
rulu tyesinin bilgi alma ve inceleme hakkini
ne zaman kullanabilecegi acisindan, ydnetim
kurulu tyelerinin bilgi alma ve inceleme hak-
ki TTK'da, toplanti igcinde ve toplanti disinda
olmak Uzere iki sekilde duzenlenmistir®.
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THE RIGHT TO REQUEST AND REVIEW INFORMATION OF THE MEMBERS
OF THE BOARD OF DIRECTORS IN JOINT STOCK COMPANIES

I1l. EXERCISE OF THE
RIGHT TO REQUEST AND
REVIEW INFORMATION
IN THE MEETING

The exercise of the right to request and re-
view information during a meeting is not sub-
ject to the limitations stated in Article 392/3
of the TCC, and the persons responsible for
managing the joint stock company are also
obliged to provide information without any
limitations®. The permission of the chairman
of the board of directors is not required for
the member of the board of directors, who
has the right to request information about
the course of business and individual affairs,
to exercise their right to request information
and review during the meeting™'. According
to Bockli’s interpretation of the Swiss doc-
trine, it is inappropriate to request informa-
tion in writing that can be obtained during
a meeting because the request for written
information and the functional limit that al-
lows board members to fulfill their duties and
advance the interests of the joint stock com-
pany are the primary sources of the right to
request information2.

It is controversial whether the files and doc-
uments given to the member of the board of
directors during the meeting for requesting
and reviewing information will be taken by
the member of the board of directors after the
meeting, and in exceptional cases where the
right to request and review information may
be limited, the chairman of the board of di-
rectors may prohibit the board member from
taking the files and documents given to the
board member for requesting and reviewing
information by the board member after the
meeting and photocopying the relevant doc-
uments™,

IV. EXERCISE OF THE
RIGHT TO REQUEST AND
REVIEW INFORMATION
APART FROM THE MEET-
ING

Pursuant to Article 392/3 of the TCC, the
members of the board of directors have
the right to request and review information
apart from the board meeting. Pursuant to
said article, with the permission of the chair-
man of the board of directors, a member of
the board of directors can exercise his/ her
right to request information about the com-

I1l. TOPLANTI iCiNDE
BiLGi ALMA VE iNCELE-
ME HAKKININ KULLA-
NILMASI

Bilgi alma ve inceleme hakkinin toplantiigin-
de kullanilmasi, TTK m. 392/3'te bahsedilen
sinirlamalara tabi olmayip, anonim sirketin
yonetimiyle gorevlendirilmis olan kisiler de
herhangi bir sinirlamaya tabi olmaksizin bil-
gi vermekle yukumludurler'. islerin gidisat
ve munferit isler hakkinda bilgi alma hakkina
sahip olan yénetim kurulu tyesinin toplanti
icinde bilgi alma ve inceleme hakkini kul-
lanmasinda yonetim kurulu baskaninin izni
aranmamaktadir'. isvigre ogretisinde Bockli
tarafindan ileri surtlen gértse gore yonetim
kurulu tyelerinin sorumluluklarini yerine ge-
tirmesini ve anonim sirketin menfaatlerine
hizmet etmesini saglayan islevsellik sinir
ve toplantinin hemen 6ncesinde yazili bilgi
alma talep edilmesi gibi zaman agisindan uy-
gunsuz zamanlari ifade eden uygunluk siniri
bulunan bilgi alma hakkinin temel kaynagini
yonetim kurulu toplantilan olusturdugu icin,
toplantiiginde alinabilecek bilgiler agisindan
yazili talepte bulunulmasi uygun degildir'2

Toplanti icinde kendisine bilgi almasi ve
incelemesi icin verilen dosya ve belgelerin
yonetim kurulu tyesi tarafindan toplantinin
ardindan goturulup goturulmeyecegi hu-
susu tartigmall olup, bilgi alma ve inceleme
hakkinin sinirlandirilabilecedi istisnai hal-
lerde, yonetim kurulu tyesine bilgi almasi
ve incelemesi igin verilmis olan dosya ve
belgelerin yonetim kurulu Gyesince toplanti
sonrasinda alinmasinin ve ilgili belge ve dos-
yalarin fotokopisinin ¢ekilmesinin, yonetim
kurulu baskani tarafindan yasaklanabilecegi
belirtilmektedir.

IV. TOPLANTI DISINDA
BiLGi ALMA VE INCELE-
ME HAKKININ KULLA-
NILMASI

TTKm. 392/3 uyarinca yonetim kurulu Gyele-
rinin yonetim kurulu toplanti disinda da bilgi
alma ve inceleme hakki oldugu belirtiimekte-
dir. S6z konusu madde uyarinca yonetim ku-
rulu Gyesi, ydonetim kurulu bagkaninin iznini
almak suretiyle, sirket yonetimiyle goérevlen-
dirilmis olan kisilerden sirkette islerin gidisi
ve munferit igler hakkinda bilgi alma hakkini
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pany’s business and individual affairs from
the persons assigned to the management of
the company, and will be able to request the
chairman of the board of directors to provide
the company’s books and files for their exam-
ination, when necessary for the performance
of their duties.

A member of the board of directors may re-
quest to examine the corporate books and
documents apart from the meeting if it is
necessary to perform their duty in accor-
dance with the principle of accountability™.
In the absence of the chairman of the board
of directors, the member of the board of di-
rectors should direct their request for infor-
mation to the deputy chairman of the board
of directors. It should be noted that the au-
thority of the chairman or deputy chairman
of the board of directors to decide on the
board member’s request for information
is non-transferable. According to Article
392/3 of the TCC, the request and review of
information apart from the meeting shall be
made to the persons assigned with the com-
pany management. Therefore, the member
of the board of directors cannot directly re-
quest information from company employees
asthe lower level employees of the company
are not obliged to provide information apart
from the meeting’.

V. EXERCISE OF RIGHT
TO REQUEST AND RE-
VIEW INFORMATION
THROUGH THE EXPERT

Although the right to request information is
a recognized right that the members of the
board of directors should exercise personal-
ly, they cannot authorize anyone other than
themselves to use their right to request and
review information on their behalf'”. How-
ever, sometimes the subject matter of the
request for information of the member of
the board of directors may be a technical
subject that he/ she cannot embrace on his/
her own. In such cases, the question arises
as to whether a member of the board of di-
rectors can seek the assistance of experts
while exercising his/ her right to request and
review information. If a member of the board
of directorsis unable to understand technical
issues in the information under their right to
request and review information, they may
seek the help of legal professionals such as
lawyers or economic professionals such as
financial consultants™.

ANONIM SIRKETLERDE YONETIM KURULU
UYESININ BILGI ALMA VE INCELEME HAKKI

kullanabilecek olup, géreviniyerine getirmek
icin gerekli oldugu takdirde yonetim kurulu
uyesi, yonetim kurulu baskanindan sirket
defterlerinin ve dosyalarinin kendisinin in-
celemesine sunulmasini talep edebilecektir.

Yonetim kurulu Uyesi, gorevini hesap verile-
bilirlik ilkesine uygun olarak yapmasi agisin-
dan gerekli ise toplanti disinda sirket defter
ve belgelerini incelemeyi talep edebilir™.
Yonetim kurulu baskaninin yoklugunda y6-
netim kurulu Uyesi, bilgi alma ve inceleme
talebini yonetim kurulu baskaninin vekiline
yoneltecektir; hatta belirtmek gerekir ki ydone-
tim kurulu baskaninin veya basgkan vekilinin
yonetim kurulu Uyesinin bilgi alma ve incele-
me talebi hususunda karar verme yetkisi bir
bagkasina devredilemez niteliktedir'. Zaten
TTK m. 392/3 uyarinca toplanti disinda bilgi
alma ve incelemenin sirket yonetimiyle go-
revlendirilecek kisilerden istenecedi acikca
belirtilmektedir. Dolayisiyla, yonetim kurulu
uyesi toplanti disinda, sirketin alt kademe ca-
lisanlarinin bilgi verme yakumlust olmama-
lar sebebiyle sirket ¢alisanlariyla dogrudan
temas kurmak suretiyle bilgi talep edemeye-
cektire.

V.BiLGi ALMA HAKKININ
UZMAN ARACILIGIYLA
KULLANILMASI

Bilgi alma hakki yonetim kurulu tyelerine
sahsen kullanmalar gereken taninmis bir hak
olsa da, yonetim kurulu Gyeleri bilgi alma ve
inceleme haklarini kullanabilmek icin kendi-
lerinden baska bir kimseyi kendi yerine bilgi
alma ve inceleme hakkini kullanma konusun-
da yetkilendiremeyecektir'”. Ancak, yonetim
kurulu tyesinin bilgi almayi ve incelemeyi
istedigi konu bazen kendisinin de tek basina
kavrayamayacagi teknik bir konu olabilir. Bu
noktada, yoénetim kurulu Gyesinin bilgi alma
ve inceleme hakkini kullanirken uzman kisi-
lerden faydalanip faydalanamayacagi gun-
deme gelecektir. Yonetim kurulu Uyesi, bilgi
alma ve inceleme hakki kapsaminda kendi-
siyle paylasilmis olan bilgiyi teknik konularda
yetersiz kalmasi durumunda, 6rnegin avukat
gibi hukuki konularda uzman, mali musavir
gibi ekonomik konularda uzman kisilerin yar-
dimini almasi mumkun olabilecektir®.
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Information obtained within the scope of
the right to request and review information
should be shared with individuals who are
bound by confidentiality obligations, such
as lawyers, by the member of the board of
directors. Thus, if the expert who provides as-
sistance does not comply with the confiden-
tiality obligation, sanctions may be imposed
on the expert who assisted in obtaining and
examining information’®.

In order to prepare the questions that the
board member will ask during the board
meeting, it is also crucial for the board mem-
ber to seek the assistance of professionals
in legal or economic matters, such as attor-
neys or financial consultants. This way, the
member of the board of directors can exer-
cise his/ her right to request and review in-
formation through an expert. In order for the
member of the board of directors to exercise
his/ her right to request and review informa-
tion through an expert, this member must
direct his/ her request to the chairman of the
board of directors?. Then, the chairman of
the board of directors will then evaluate this
request based on the specific circumstanc-
es of the concrete case and the company’s
interests.

VIi. REJECTION OF THE
RIGHT TO REQUEST IN-
FORMATION BY THE
CHAIRMAN OF THE
BOARD OF DIRECTORS

Within the scope of the request of the mem-
ber of the board of directors to exercise the
right to request and review information, the
chairman of the board of directors must not
act arbitrarily when evaluating the request
of the member of the board of directors. In
the evaluation of whether a member of the
board of directors has abused his right, the
chairman of the board of directors should
take into account that the right of the board
member to request and review information
is fundamental?'. In case the chairman of the
board of directors denies the request for in-
formation and examination, the member of
the board of directors may also request from
the chairman of the board of directors to call
the board of directors for a meeting pursuant
to Article 392/7 of the TCC. This request must
be made in writing.

If the right to request and review information
requested by the member of the board of

Bilgi alma ve inceleme hakkinda elde edilen
bilgiler ydnetim kurulu Gyesi tarafindan avu-
kat gibi sir saklama yukumlulugu altinda olan
bir kisiyle paylasiimalidir. Boylece, yardim
alinan uzman kisinin sir saklama yukumlu-
lugune uymamasi durumunda bilgi alma ve
inceleme konusunda yardim alinan uzman
kisiye bir yaptinm uygulanabilecektir™®.

Yonetim kurulu Uyesinin avukat gibi hukuki
konularda uzman veya mali musavir gibi eko-
nomik konularda uzman kisilerin yardimini
alabilmesi, yonetim kurulu Uyesinin yonetim
kurulu toplantisinda soracagi sorularin hazir-
lanabilmesi bakimindan da buyuk 6énem arz
etmektedir. Dolayisiyla, yonetim kurulu tye-
si bilgi alma ve inceleme hakkini bir uzman
yardimiyla kullanabilmelidir. Yonetim kurulu
Uyesi uzman yardimiyla bilgi alma ve incele-
me hakkini kullanabilmek i¢in bu konudaki
talebini yonetim kurulu baskanina iletme-
lidir?°. Buna gore yonetim kurulu baskani,
yonetim kurulu Gyesinin bu talebini somut
olayin sartlarina ve sirket menfaatlerine gére
degerlendirecektir.

VI. BiLGi ALMA HAKKI-
NIN BASKAN TARAFIN-
DAN REDDEDILMESI

Yonetim kurulu tyesinin bilgi alma ve ince-
leme hakki talebine karsi yonetim kurulu
bagkani, yonetim kurulu uyesinin s6z ko-
nusu talebini degerlendirirken keyfi sekilde
hareket etmeyecektir. Yonetim kurulu tye-
sinin hakkini kotaye kullanip kullanmadigi
degerlendirmesinde, bilgi alma ve inceleme
talebinde bulunan yénetim kurulu tyesinin
bilgi alma ve inceleme hakkinin asil oldugu
yonetim kurulu baskani tarafindan hesaba
katilmalidir?'. Yonetim kurulu Gyesinin yo6-
netim kurulu baskaninin bilgi alma ve ince-
leme talebini reddetmesi durumunda, TTK
m. 392/7 uyarinca da yonetim kurulu tyesi,
yonetim kurulu baskaninin yénetim kurulunu
toplantiya cagirmasiniisteyebilir, ancak bu is-
temini yazili olarak yapmasi gerekmektedir.

Yonetim kurulu tyesinin yonetim kurulu bas-
kanindan talep ettigi bilgi alma ve inceleme
hakki reddedilirse, yonetim kurulu Gyesi TTK
m. 392/4 uyarinca bu konuyu 2 gun i¢inde
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directors from the chairman of the board of
directors is denied, the member of the board
of directors must bring this matter to the at-
tention of the board of directors within 2 days
pursuant to Article 392/4 of the TCC. If the
board of directors is unable to convene or re-
jects this request, the member of the board of
directors may the matter to the commercial
court of first instance where the company
headquarters is located and request that this
authority be granted to him/ her?. There is
no time limit for this application in the text
of the law.

The refusal of the chairman of the board of
directors to exercise the right to request and
review information through an expert, partic-
ularly in matters requiring technical knowl-

ANONIM SIRKETLERDE YONETIM KURULU
UYESININ BILGI ALMA VE INCELEME HAKKI

yonetim kuruluna getirmelidir; eger yonetim
kurulu toplanamaz veya yonetim kurulu bu
talebi reddederse yonetim kurulu Uyesi bu
konuyu sirket merkezinin bulundugu yerdeki
asliye ticaret mahkemesine goturerek kendi-
sine bu yetkinin taninmasini talep edebilir?.
Bu basvuru igin kanun metninde herhangi bir
sure 6ngorulmemistir.

Yonetim kurulu baskaninin yénetim kuru-
lu tyesinin 6zellikle teknik bilgi gerektiren
konularda uzman yardimiyla bilgi alma ve
inceleme hakkini kullanmasi talebini red-
detmesi de, bilgi alma talebinin reddi olarak
kabul edilmelidir?. Bu durumda da y6netim
kurulu Oyesinin, bilgi alma hakki tamamen
engellenmis gibi bilgi alma davasi acabilme-
si mumkandur?,

Information obtained within the scope of the right to request
and review information should be shared with individuals who
are bound by confidentiality obligations, such as lawyers, by the
member of the board of directors.

Bilgi alma ve inceleme hakkinda elde edilen bilgiler yonetim
kurulu tiyesi tarafindan avukat gibi sir saklama yiikiimliliigi
altinda olan bir kisiyle paylasilmaldir.

edge, should also be considered as a refusal
of the request for information?3. In this case,
a member of the board of directors can file
a lawsuit to obtain information, as if his/ her
right to receive complete information is com-
pletely prevented?.

VIl. DECISION TO BE
MADE BY THE BOARD OF
DIRECTORS

In case the chairman of the board of direc-
tors rejects the request for information and
review, the member of the board of directors
must make a written request to the chairman
of the board of directors to call the board of
directors for a meeting. However, there is no

VIil. KARARIN YONETIM
KURULU TARAFINDAN
VERILMESi

Yonetim kurulu baskaninin bilgi alma ve in-
celeme talebini reddetmesi halinde yonetim
kurulu Gyesinin, yonetim kurulu baskaninin
yonetim kurulunu toplantiya ¢cagirmasi iste-
mini yazili olarak yapmasi gerekse de, yone-
tim kurulu baskaninin toplantiya yapacagi
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requirement that the call for the meeting to
be made by the chairman of the board of di-
rectors must be in writing?. With regard to
the evaluation of the request for information
and examination by the board of directors,
the forms of taking the board of directors’
decision will be on the agenda. Board of di-
rectors decision can be taken by physically
convening a meeting, accepting a written
proposal without holding a meeting, or hold-
ing a board meeting electronically.

In the case of physical invitation to the meet-
ing, as a rule, the chairman of the board of
directors shall call the board of directors for
the meeting.If the chairman of the board of
directors is absent, the deputy chairman of
the board of directors shall call the meet-
ing?. If the meeting is not called despite the
meeting request, the relevant member can
apply to the court to ensure that the meeting
is held?. It has been stated above that the
meeting call to be made by the chairman of
the board of directors or the deputy chair-
man of the board of directors is not subject
to any form. However, it is recommended that
the form of the call be made through reliable
means, such as by telephone, fax, or email,
to ensure that all members have received the
information.

Even if none of the members request a meet-
ing, in accordance with Article 390/4 of the
TCC, a decision proposal of a member of the
board of directors can be made upon written
approval by the majority of the total mem-
ber number. Thus, there is no need for the
members of the board of directors to come
together. One of the members of the board
of directors or the chairman of the board of
directors writes the decision proposal on a
paper, submits this paper to the approval of
the members of the board of directors, and
the other members sign this paper by voting
affirmatively or negatively. It is not necessary
to have the approvals and disapprovals of
the members of the board of directors on the
same paper. Although there is no regulation
on how the resolution proposal will be de-
livered pursuant to Article 390/4 of the TCC,
since the Law-maker stipulates that the pro-
posal be shared with all the members of the
board of directors, it is beneficial to deliver
this proposal through provable means.

It is also possible to hold a board meeting
electronically according to Article 1527 of
the TCC. In order for a member of the board
of directors to vote electronically, the com-

cagrinin yazili olmasi kosulu bulunmamakta-
dir®, Bilgi alma ve inceleme talebinin yonetim
kurulu tarafindan degerlendirilmesi hususun-
da yonetim kurulu kararinin alinmasi sekilleri
gundeme gelecektir. Fiziki toplanti yapilma-
sl, toplanti yapmaksizin yazili 6nerinin kabul
edilmesi seklinde karar alinmasi ve elektronik
ortamda yonetim kurulu toplantisi yapilmasi
suretiyle yonetim kurulu karari alinabilir.

Toplantiya fiziki cagri usulunde, yonetim ku-
rulunu toplantiya kural olarak yonetim kurulu
baskani cagiracak, yonetim kurulu baskani-
nin bulunmadigi durumlarda ise yonetim
kurulu bagkan vekili toplanti cagrisini yapa-
caktir®®, Toplanti talebine ragmen toplantiya
cagn yapilmazsa ilgili tye mahkemeye bas-
vurmak suretiyle toplantinin yapilmasini sag-
layabilir?. Yonetim kurulu baskaninin veya
yonetim kurulu baskan vekilinin yapacagi
toplanti cagrisinin herhangi bir sekle tabi ol-
madigi yukarida belirtilmisti. Ancak, Gyelerin
toplanti hakkinda bilgi sahibi olmalar oldugu
icin cagn seklinin telefon, faks, elektronik pos-
ta gibi ispat edilebilir vasitalara dayanmasi
tavsiye edilmektedir.

Uyelerden higbiri toplanti yapilmasi istemin-
de bulunmasa da TTK m. 390/4 uyarinca bir
yonetim kurulu Gyesinin karar onerisi, Uye
tam sayisinin cogunlugu tarafindan yazili
sekilde onaylanarak yonetim kurulu kararlari
verilebilir. Boylece, yonetim kurulu tyelerinin
bir araya gelmesine gerek kalmamaktadir. Yo-
netim kurulu Gyelerinden birisi yahut yonetim
kurulu baskani karar énerisini bir kagida ya-
zar, bu kagidi yonetim kurulu Gyelerinin ona-
yina sunar ve diger tyeler bu kagidiolumluya
da olumsuz sekilde oy kullanarak imzalarlar.
Yonetim kurulu tyelerinin onaylarinin ve ret-
lerinin ayni kagitta bulunmasina gerek yoktur.
TTK m. 390/4 uyarinca karar énerisinin nasil
ulastirnlacagina dair bir duzenleme bulunma-
masina ragmen, kanun koyucu énerinin tim
yonetim kurulu Gyeleriyle paylasilmasini sart
kostugundan, ispatlanabilir vasitalar ile bu
onerinin tesliminin yapilmasinda fayda vardir.

Elektronik ortamda yonetim kurulu toplantisi
yapilmasida TTKm. 1527 uyarinca mumkun-
dar. Yonetim kurulu uyesinin elektronik or-
tamda oy kullanabilmesiicin TTK m. 1527/3
uyarinca sirketin bu amaca 6zgulenmis bir
internet sitesine sahip olmasi gerekmektedir.
Ote yandan yonetim kurulu toplantisi tama-
men elektronik ortamda yapilabilecegi gibi
bazi tiyelerin fiziken, bazilaninin da elektronik
ortamda toplantiya katilimi suretiyle de yone-
tim kurulu toplantisi yapilabilir.
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pany must have a website dedicated to this
purpose, pursuant to Article 1527/3 of the
TCC. On the other hand, the meeting of the
board of directors can be held entirely elec-
tronically, or by the physical participation of
some members and the participation of oth-
ers electronically.

VIIl. VIOLATION OF THE
RIGHT TO REQUEST IN-
FORMATION AND LITIGA-
TION FOR REQUESTING
INFORMATION

If the request for information and examina-
tion stipulated in Article 392/3 of the TCC is
rejected, this matter will be brought to the
board of directors within two days. In case
the request of a member of the board of di-
rectors for information and review is rejected
by the board of directors, the member of the
board of directors may apply to the commer-
cial court of first instance in the place where
the company headquarters is located pursu-
ant to Article 392/4 of the TCC. However, in
order for a member of the board of directors
to apply to the court, the request for informa-
tion and review must be rejected. In order for
a board member’'s request for information
and examination to be deemed rejected, ei-
ther the request of the board member must
have been explicitly rejected by the board
of directors, or the board of directors should
not convene on this matter, or this request
should have been explicitly rejected by the
board of directors?.

ANONIM SIRKETLERDE YONETIM KURULU
UYESININ BILGI ALMA VE INCELEME HAKKI

VIIl. BiLGi ALMA HAK-
KININ iHLALi VE BiLGi
ALMA DAVASI

TTKmadde 392/3'te bngorulen bilgi alma ve
inceleme talebi reddedilirse, bu konu iki gun
icinde yonetim kuruluna getirilecektir. Yone-
tim kurulu ayesinin bilgi alma ve inceleme
talebinin yonetim kurulunda reddedilmesi
durumunda, yonetim kurulu tyesi TTK m.
392/4 uyarinca sirket merkezinin bulundugu
yerdeki asliye ticaret mahkemesine basvura-
bilecektir. Ancak yoénetim kurulu Gyesinin
mahkemeye bagvurabilmesi i¢in bilgi alma
ve inceleme talebi reddedilmis olmalidir. Yo-
netim kurulu Uyesinin bilgi alma ve inceleme
talebinin reddedilmis sayilmasiicin, ya yone-
tim kurulu Gyesinin talebi yonetim kurulun-
da acik¢a reddedilmis olmall ya da yonetim
kurulunun bu hususta toplanmamasi yahut
yonetim kurulunca bu talep acgikca reddedil-
mis olmalidir?®, Mahkemenin, yénetim kurulu
uyesinin actigi bilgi alma davasinda yonetim
kurulu tiyesinin talebinin hakliligini degerlen-
dirme noktasinda saglikli sekilde karar vere-
bilmesi i¢in, davaci yonetim kurulu Uyesinin
taleplerini agik ve hukme elverisli bicimde an-
lasilir olacak bicimde ortaya koymus olmasi
gerekmektedir?.
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THIS RIGHT IT IS OF
GREAT IMPORTANCE
FOR THE CONTINUI-

TY OF THE COMPANY,
AND THE FACT THAT
THE MEMBERS OF THE
BOARD OF DIRECTORS
HAVE THESE RIGHTS IS
THE MANIFESTATION OF
THE COMPANY’S TRUST
IN THE MEMBERS OF
THE BOARD OF DIREC-
TORS.
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In order for the court to make a sound deci-
sion when assessing the rightness of the re-
quest of the member of the board of directors
in the information request lawsuit filed by the
member of the board of directors, the claim-
ant (said member of the board of directors)
must have clearly and intelligibly put forward
the demands in a way that is understandable
to the judgment?.

The fact that there is no clear regulation in
the TCC on the term of litigation for infor-
mation acquisition does not mean that this
lawsuit can always be filed. Since waiting for
a long time for the filing of an information re-
quest lawsuit can be interpreted as there is
no longer any legitimate interest in filing the
request for information lawsuit after the re-
jection decision of the board of directors, it is
beneficial to file the information request law-
suitin a short time®°. If the court is convinced
that the right exists and the conditions are
met as a result of its examination, the informa-
tion or documents requested by the member
of the board of directors who filed the lawsuit
are allowed to be examined®'.

IX. CONCLUSION

In joint stock companies, each member of
the board of directors has the right to request
information about the business and transac-
tions of the company and to examine the
books and documents of the company. This
right it is of great importance for the conti-
nuity of the company, and the fact that the
members of the board of directors have these
rights is the manifestation of the company’s
trustin the members of the board of directors.
The scope of the board member’s right to re-
quest and review information is limited to the
company’s business and transactions, and it
is essential that the board members use the
right to request and review information un-
less there is a justifiable reason not to do so.

While the request of a member of the board
of directors for the right to request and review
information is not subject to form, it is benefi-
cial to make the request in written form or via
e-mail with provable means to avoid any pos-
sible disputes. A member of the board of di-
rectors may exercise his/ her right to request
and review information within the meeting
as well as outside the meeting. Although the
board member does not need the permission
of the chairman of the board, in order to ex-
ercise this right apart from the meeting, the
permission of the chairman of the board of

Bilgi alma davasinin a¢ilmasi suresi konusun-
da TTK'da acikca bir duzenleme olmayisi, bu
davanin her zaman agcilabilecegi anlamina
gelmemektedir. Bilgi alma davasinin agil-
masi i¢in uzun sure beklenilmesi, yonetim
kurulunun ret kararindan sonra bilgi alma
davasinin acilmasinda artik hakli menfaatin
kalmadigi seklinde yorumlanabileceginden,
bilgi alma davasinin kisa surede acilmasinda
fayda vardir®®. Mahkemenin, yapacagi incele-
me neticesinde hakkin varligina ve sartlarin
olustuguna kanaat getirmesi durumunda,
dava acan yonetim kurulu Gyesinin talep et-
tigi bilgi veya belgelerin incelenmesine izin
verilir®?,

IX. SONUGC

Anonim sirketlerde yonetim kurulu Uyele-
rinin her birinin sirketin is ve islemleriyle il-
gili bilgi alma hakkinin ve sirketin defter ve
belgelerini inceleme hakkinin bulunmasi,
sirketin devamliligr acisindan buyuk 6nem
arz etmekte olup, yonetim kurulu tGyelerinin
bu haklara sahip olmasi da sirketin yonetim
kurulu uyelerine olan guveninin tezahuru-
duar. Yonetim kurulu tyesinin bilgi alma ve
inceleme hakkinin kapsami sirketin is ve is-
lemleriyle sinirli olup, hakli bir sebep bulun-
madigI muddetce yonetim kurulu Gyesine
bilgi alma ve inceleme hakkinin kullandiril-
masi esastir.

Yonetim kurulu tyesinin bilgi alma ve ince-
leme hakkini talep etmesi sekle tabi olmasa
da, olasi uyusmazliklara karsi s6z konusu
talebin yazili yolla ya da e-posta vasitasiyla
ispatlanabilir araglarla yapilmasinda fayda
vardir. Yonetim kurulu Gyesi bilgi alma ve
inceleme hakkini toplanti i¢ginde kullanabi-
lecegi gibi toplanti disinda da kullanabilir.
Yonetim kurulu Gyesinin toplantiicinde bilgi
alma ve inceleme hakkinin kullanilmasinda
yonetim kurulu baskaninin iznini almasina
gerek olmasa da, toplanti diginda bu hakkin
kullanilabilmesi icin yonetim kurulu bagka-
ninin izni gerekmekte; ancak yonetim kurulu
baskani objektif bicimde ve keyfilikten uzak
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directors is required. However, the chairman
of the board of directors must evaluate the re-
quest objectively and in accordance with the
company’s interests, without being arbitrary.

In the event that the right to request and re-
view information is denied, the member of
the board of directors can request in writing
from the chairman of the board of directors
to call a meeting of the board of directors, or
they may obtain the right to obtain informa-
tion about the business and transactions of
the company and to examine the company
books and documents by filing a lawsuit for
information in the commercial court of first
instance where the company headquarters
is located.
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MAKALELER

YONETIM KURULU UYE-
SiNIN BiLGI ALMA VE
INCELEME HAKKININ
KAPSAMI SIRKETIN IS VE
ISLEMLERIYLE SINIRLI
OLUP, HAKLI BiR SEBEP
BULUNMADIGI MUDDET-
CE YONETIM KURULU
UYESINE BILGI ALMA

VE INCELEME HAKKI-
NIN KULLANDIRILMASI
ESASTIR.

A

DiPNOT

30 Kalender,s. 231.

31 Kalender, s. 238.
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