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ABSTRACT

“Book of Tricks/Kitab'ul Hiyel” by Ihsan Oktay Anar,
tells the story of three heroes who lived in the Ot-
toman period and devoted themselves to the sci-
ence of tricks/ hiyel, is a fictional text. Beyond being
a fictional text, it differs from the classical definition
of fictional texts due to the historical and technical
elements in the content of the book. Because of
many elements in the text such as the images of in-
ventions and detailed accounts of inventions, the
text in question can be seen more than a fiction. In
addition, the period in which the heroes of the text
lived and the state of the Ottoman Empire in this pe-
riod was also processed in a very detailed matter as
a subtext. In the book, the story of three heroes who
have become one with the products that we will
express them as “patent” and “invention” in today’s
legal language is told. How and in what ways the
inventions were protected during the Ottoman pe-
riod is not explained in detail due to the fact that it
is a fictional text. Despite this, through these heroes,
the efforts of the inventions to reach the sultan is
described with admirable language. Since, during
the Ottoman period, which the novelis about, there
was no Patent Law, inventors could only protect
themselves and their inventions through the sultan
or senior managers. Within the scope of our study,
this period of the Ottoman Empire and the process
of legalization in the field of patent law will be ex-
amined.
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OZET

lhsan Oktay Anar tarafindan Osmanli doneminde
yasamis ve kendilerini hiyel ilmine adamis u¢ kah-
ramanin hikayesini anlatan “Kitabd’l Hiyel” kurmaca
bir metin olmasinin yani sira iceriginde yer alan tarihi
ve teknik 6geler nedeniyle kurmaca metinlerin klasik
tanimina gore farklilik teskil etmektedir. Zira metnin
icerisinde yer verilen icatlarnin gorselleri, icatlara dair
detayli hesaplarin yer almasi gibi bircok unsur bahse
konu metnin bir kurmacadan daha fazlasi oldugunu
dusundurmektedir. Ayrica metinde yer alan kahra-
manlarin yasadigi donem ve Osmanli'nin bu donem
icerisindeki hali de alt metin olarak oldukga detayli
bir sekilde islenmistir. Kitapta, gunumuz hukuk dili
icerisinde “patent” ve “bulus” olarak ifade edecegi-
miz Urunlerle hemhal olmus u¢ kahramanin hikayesi
anlatilmaktadir. Gergeklestirilen icatlarin Osmanl do-
neminde nasil ve ne sekilde korunacagi kurmaca bir
metin olmasl hasebiyle detayli bir sekilde izah edil-
memis olsa dahi bu kahramanlar Uzerinden icatlari-
nin padisaha ulasabilme cabasi da anlatilmistir. Zira
romanin konu aldigi Osmanli doneminde Ihtira Bera-
tI Kanunu'nun mevcut olmamasi sebebiyle mucitler
kendilerini ve icatlarini ancak padisahin yahut Ust
duzey yoneticilerin vasitasiyla koruyabilmekteydiler.
Calismamiz kapsaminda Osmanli'nin bu dénemi ve
patent hukuku alanindaki kanunlasma sureci incele-
necektir.

—=> ANAHTARKELIMELER

HIYEL, IHTIRA BERATI KANUNU,
PATENT, SINAI MULKIYET.
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Within the scope of our study, this period of the Ottoman Empire and the process of legalization
in the field of patent law will be examined.

Calismamiz kapsaminda Osmanli’min bu donemi ve patent hukuku alanindaki kanunlasma stireci

incelenecektir.

4

FOOTNOTE

1 https://islamansiklopedisi.org.
tr/hiyel- mekanik#:~:text=Ara-
p%C3%A7a%20n%C3%AEle%20
(h%C3%BCner%2C%20ted-
bir%2C,y%C3%B6nelik%20bir%20
%C5%9Fubesi%200larak%20g%C3%B-
6sterir (Access Date:: 31.10.2022).

I.INTRODUCTION

Hiyel (tricks), which is the plural of the Arabic
word hile (skill, precaution, remedy, method),
is generally used in the history of sciences
in the sense of “machine knowledge” or
“mechanical technology”’. “Kitab’ul Hiyel”
which we can translate as “Book of Tricks"
describes the inventions of the three heroes
in the Ottoman period and the efforts they
made to make their inventions noticed.
Considering the period/date range of the
text, it can be said that there was no law
regulation on patent law in the Ottoman
period, and it can be stated that inventors
were encouraged by concession. However,
we would like to express that the subtext of
the aforementioned text examines issues like
the master-apprentice relationship, the final
collapse of the guild establishment in the
Ottoman Empire, and the challenges faced
by the inventors who developed industrial
property products during the emergence
and growth of the industry. The Ottoman
patent law and the procedure for formalizing
inventions will be explained in detail below.
In addition, the difficulties experienced by
the inventor heroes during the period of the
novel will also be included. It can be said that
the main reason for this is the lack of laws or
the lack of regulations on implementation,
despite the increasing need for intellectual
property protection. In our study, the novel

1. GIRIS

Arapca hile (huner, tedbir, ¢are, yéntem)
kelimesinin ¢cogulu olan hiyel, ilimler tari-
hinde genellikle “makine bilgisi” veya “me-
kanik teknolojisi” anlaminda kullanilmakta-
dir'. “Hileler Kitabi" olarak okuyabilecegimiz
“Kitab’ul Hiyel”; hiyel ustasi t¢ kahramanin
Osmanli donemindeki icatlarini, icatlarinin
fark edilmesi icin gosterdikleri cabayi anlat-
maktadir. Metnin gectigi donem/ tarih aralig
dikkate alindiginda Osmanli déneminde pa-
tent hukukuna dair kanun duzenlemesinin
bulunmadigl, imtiyaz yoluyla mucitlerin tes-
vik edildigi soylenebilecektir. Ancak anilan
metin icerisindeki bilhassa usta-cirak iliskisi
ve Osmanli'da lonca muessesinin son dem-
lerinin yasanmasi, sanayinin ortaya ¢ikisi ve
yukselisi donemlerinde sinai mulkiyet artun-
leri meydana getiren mucitlerin ne tur zorluk-
larla karsilastigi gibi hususlarin alt metinde
incelendigini ifade etmek isteriz. Asagida
Osmanli patent hukuku detayli bir sekilde
izah edilerek icatlarin resmilestirilme prose-
duru anlatilacak olmakla birlikte, romanin
gectigi donem igcerisinde mucitlerin yasadigi
zorluklara da yer verilecektir. Bunun ise te-
mel sebebinin, artan fikri mulkiyet korumasi
ihtiyacina ragmen kanun eksikligi yahut uy-
gulamaya dair duzenlemenin bulunmamasi
oldugu soylenebilecektir.
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will be explained in terms of its general out-
lines, period and historical process. Subse-
quently, the developments and changes in
the Ottoman patent law during this period
will be covered.

Il. THE PERIOD OF THE
FICTION AND THE HE-
ROES

Kitabul Hiyel tells the story of three different
inventors living in Istanbul in the 19th centu-
ry. However, the understanding of the period
about inventions/ inventors or, more broadly,
innovations is also presented to the reader
as a subtext. The three inventors in the book
are essentially not heroes with independent
stories from each other. On the contrary,
three different characters who have trained
by each other in the master-apprentice rela-
tionship are described. Firstly, the introduc-
tion to the story is made with the character
of Yafes Celebi. Then, the reader witnesses
the life of Kara Calud, who was taken from
the slave market but freed by Yafes Celebi.
Finally, it describes the life of Mr. Uzeyir, who
was the under wing of Calud, and the import-
ant events that took place in the Ottoman
history. In the novel, which takes place in a
date range starting with the 3rd Selim peri-
od and extending to the 2nd Constitutional
Monarchy, information about the master -

IHSAN OKTAY ANAR'IN KiTABU'L HIYEL ADLI ESERINE
PATENT HUKUKU AGISINDAN BIiR BAKIS

MAKALELER

Calismamizda romanin genel hatlar, donem
ve tarihsel sure¢ anlaminda izah edilecek
olup, akabinde bu dénem icgerisindeki Os-
manli patent hukukundaki gelismeler ve de-
gisimlere yer verilecektir.

II. KURMACANIN GEC-
TiGi DONEM VE KAHRA-
MANLAR

Kitabul Hiyel'de, 19. yuzyilda istanbul'da
yasayan ac¢ farkli mucidin hikayesi anlatil-
makla birlikte, dénemin icatlara/ mucitlere
yahut daha genis bir ifadeyle yeniliklere
dair anlayisi da alt metin olarak okuyucuya
sunulmaktadir. Kitap icerisinde yer alan u¢
mucit esasen birbirinden bagimsiz hikaye-
leri olan kahramanlar degillerdir. Aksine us-
ta-cirak iligkisi icerisinde birbirinden el almis
ug farkli karakter anlatilmaktadir. ilk olarak
Yafes Celebi karakteriyle hikayeye giris ya-
pilmaktadir. Okuyucu, metin icerisinde Yafes
Celebi'nin, akabinde Yafes Celebi tarafindan
kole pazarindan alinan ancak azat edilen
Kara Calud’un ve yine Calud tarafindan yetis-
tirilen Uzeyir Bey'in yasadiklarina ve Osmanli
tarihinde 6nemli vakalarin cereyan ettigine
tanik olmaktadir. Ill. Selim dénemi ile basla-
yarak Il. Mesrutiyet'e uzanan bir tarih araligin-
da gegen romanda, bu donemki esnaflarin
usta-cirak iliskilerine ve bu kisiler arasindaki
hiyerarsilere yonelik de bilgiler aktariimakta-

A

DiPNOT

1 https://islamansiklopedisi.org.
tr/hiyel- mekanik#:~:text=Arap%-
C3%A7a%20h%C3%AEle%20(h%C3%-
BCner%2C%20tedbir%2C,y%C3%B-
6nelik%20bir%20%C5%9Fubesi%20
olarak%20g%C3%B6sterir (Erisim
Tarihi: 31.10.2022).
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apprentice relations of the tradesmen of this
period and the hierarchies between these
people are also conveyed. It is seen that the
text includes a lot of technical and detailed
calculations, and images of the inventions
that all three heroes have imagined and in-
vented. In this context, it is evident that we
are confronted with a dense accumulation of
information, both plot-wise and technically.
Although these works included in the text
are primitive devices, they appear as quite
creative and different wheels, brands, weap-
ons and levers for the period. In addition, itis
also animportant subtext that the novel takes
set during a time when the Ottoman Empire
gave importance and encouraged innova-
tions, inventions, and inventors.

The appearance of the janissaries discuss-
ing the New Order/ Nizam-1 Cedid army in
the location of Yafes Celebi, whose story
was mentioned in the beginning of the nov-
el, shows that the novel has begun during
the 3rd Selim period. If his case is during
the Hayriye period, his murder shows that
the story of Yafes Celebi was completed in
18262 Regarding Calud, it is understood that
he lived in 1827 and its continuation from the
chapters in which there are narratives about
the difficulties of life during the period when
wearing trousers began “With the decrees of
His Nibs Sultan Mahmud"?. Finally, it is seen
that Mr. Uzeyir went to the “Istanbul Industri-
al School” and that this period corresponds
to the 1895*. In this context, we would like
to draw attention to the fact that the novel
describes more than a century of history, but
the law on inventions existed only recently
within these dates. Although parts of the text,
such as Yafes Celebi’s application for the ihti-
ra Berat, were included at the beginning, the
intira Berat Law had not yet came into force
at the time of the occurrence. However, at
this point, it would be useful to say that the
application of the letters patent (certificate of
invention) was also available before the law.
As it will be explained in detail in the follow-
ing headings, the law on patents in the Otto-
man period was enacted with the Law of Let-
ters Patent in 1880. Prior to this law, inventors
were encouraged by means of concession

dir. Metin icerisinde ¢okca teknik ve detayli
hesaplamaya yer verildigi, i¢ kahramanin da
tahayyul ettigi ve icat ettigi buluslara iliskin
gorsellerin yer aldigi gorulmektedir. Bu kap-
samda yalnizca olay kurgusu agisindan de-
gil, teknik agidan da yogun bir bilgi 6begiyle
karsi karsiya kalindig agiktir. Metinde yer ve-
rilen bu eserler ilkel aygitlar olmakla birlikte,
doénem icin oldukga yaratici ve farkli carklar,
markalar, silahlar, kaldiraclar olarak karsimiza
cikmaktadir. Ayrica romanin gectigi dénemin
Osmanli Devleti'nin yeniliklere, icatlara ve
mucitlere 6nem verdigi, destekledigi donem
olmasi hususu da énemli bir alt metindir.

Romana hikayesiyle baslanan Yafes Cele-
bi'nin bulundugu mekanda Nizam-1 Cedid or-
dusundan bahseden yenicerilerin yer almasi
romana lll. Selim déneminde baslandigini,
Vakayi Hayriye doneminde ise oldurtulmesi
ise 1826 yillarinda Yafes Celebi'nin hikaye-
sinin tamamlandigini gostermektedir?. Kara
Calud’a iliskin olarak ise “Sultan Mahmud-i
Sani Han Hazretlerinin ferman-1 himayunla-
niyla”® pantolon giymenin basladigi dénem-
de yasamin zorluklarina dair anlatimlarin
yer aldigi bolumlerden kendisinin 1827 ve
devami yillaninda yasadigi, nihai olarak ise
Uzeyir Bey'in “istanbul Sanayi Mektebi”ne
gittigi, bu donemin de 1895’li yillara tekabul
ettigi gorulmektedir®. Bu kapsamda romanin
bir asriaskin tarihi anlattigina, ancak bu tarih-
ler icerisinde icatlara iliskin kanunun ancak
son dénemde bulunduguna dikkat cekmek
isteriz. Her ne kadar metnin baslarinda Yafes
Celebi tarafindan ihtira Berati igin basvuru-
da bulunuldugu gibi kisimlara yer verilmisse
de olayin gectigi tarihte intira Berati Kanunu
henuz yururluge girmis degildir. Ancak bu
noktada ihtira berati (bulus belgesi) uygu-
lamasinin kanundan énce de mevcut oldu-
gunu soylemek yararli olacaktir. Asagidaki
basliklarda detaylarina yer verilecegi Uzere,
Osmanli doneminde patent hukukuna dair
kanunlagsma 1880 yilinda ihtira Berati Kanu-
nu ile gerceklesmistir. Bu kanun éncesinde
mucitler imtiyazlar ve kendilerine verilen be-
ratlar vasitasiyla tesvik edilmisglerdir.

Romanin her agsamasinda olmamakla birlikte,

8 sahin, p. 15. and letters patent granted to them. bilhassa Yafes Celebi'nin hikayesinin anlatil-
digr kisimlarda icatlarinin berat almasi igin
hususi caba sarf edildigi, her t¢ kahramanin
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Despite it not being at every stage of the
novel, it is seen that special efforts were
made from the heroes to get their inventions
approved, especially in the parts where the
story of Yafes Celebi is told, and all three he-
roes tried to have their inventions be noticed,
especially by the Sultans of the period. At this
point, we would like to express that the pro-
cess of legalization isimportant after the con-
cession granted regarding inventions during
the Ottoman period.

I1l. PATENT LAW IN THE
OTTOMAN PERIOD

As a result of the discovery of the steam en-
gine, the world has entered into a period in
which industrialization and technical prog-
ress are at the forefront. In this way, the sub-
ject of industrial property, inventions, has
risen to the fore with a newer term, patents.
Patents, or broadly defined industrial proper-
ty products and their rights, have been pro-
tected since 14745. The Venezia Patent Law
is the first and oldest regulation enacted in
terms of patent law. Following this law, the
English Monopoly Law of 1623 appears as
the second regulation®. Although there are
various regulations regarding the protection
of inventions, it can be stated that there is no
valid regulation other than these two legal
regulations.

From the Ottoman history perspective, the
first legalization of patent law was realized
with the Law of Letters Patent (Ihtira Berati
Kanunu) dated 1879’. It is seen that before
this law, industrial property right holders
were protected by granting concession and
inventors were encouraged for inventions.
However, as we have mentioned, with the in-
dustrial revolution, industrial property rights
have been regulated in a way that adapts to
the requirements of the time. More impor-
tantly, due to the fact that it is important for
the progress of the country commercially
and economically, the path of legalization
was taken.

Ihtira is a word of Arabic origin and means
“discovery, device, invention”, while berat
means “official document”®. On the other
hand, “ihtira berati/letters patent” means

IHSAN OKTAY ANAR’IN KITABU’L HIYEL ADLI ESERINE
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da icatlarnnin bilhassa doénemin padisahlari
tarafindan fark edilmesi i¢in ugrastiklari go-
ralmektedir. Bu noktada Osmanlidéneminde
icatlara iliskin taninan imtiyazlarin, akabinde
ise kanunlasma surecinin énem arz ettigini
ifade etmek isteriz.

11l. OSMANLI DONEMIiN-
DE PATENT HUKUKU

Buhar makinesinin bulunmasi ile duinya sa-
nayilesme ve teknik ilerlemenin 6n planda ol-
dugu bir caga giris yapmistir. Bu sayede sinai
mulkiyet konusu icatlar daha yeni birifade ile
patentler gindeme gelmistir. Patentlerin ya
da genis tanim ile sinai mulkiyet Grunlerinin
ve bunlara dair haklarin korunmasi 1474 yili-
na kadar dayanmaktadir®. Venedik Patent Ka-
nunu patent hukuku acisindan kanunlagmig
ilk ve en eski duzenlemedir. Bu kanunun aka-
binde ise ikinci duzenleme olarak 1623 tarihli
ingiliz Tekel Kanunu karsimiza gikmaktadir®.
icatlarin korunmasina dair gesitli diizenleme-
ler olmakla birlikte bu iki kanun duzenlemesi
haricinde maktu bir duzenlemenin bulunma-
digiifade edilebilecektir.

Osmanli tarihi agisindan baktigimizda patent
hukukuna dairilk kanunlagsma 1879 tarihli ih-
tira Berati Kanunu ile gerceklesmistir’. Bu ka-
nun éncesinde ise imtiyaz verilmek suretiyle
sinai mulkiyet hakki sahiplerinin korundugu,
icatlara yonelik mucitlerin tesvik edildigi go-
ralmektedir. Ancak degindigimiz Uzere sana-
yidevrimiile birlikte sinai mulkiyet haklarinin
¢agin gereklerine uyum saglayacak sekilde
duzenlenmesi ve daha dnemlisi ise ticari ve
iktisadi olarak ulkenin ilerlemesi adina 6nem
arz etmesi sebebiyle kanunlasma yoluna gi-
dilmistir.

intira, Arapca kokenli bir kelimedir ve “bu-
lug, icat” anlamina, berat ise “resmi belge”
anlamina gelmektedir®. “intira Berati” ise gu-
numuzde patent olarak anilan “icat belgesi”
anlamina gelmektedir. Patent tabirinin kulla-
nilmasinin tercih edilmemesi nedeniyle ingi-
lizce “letters patent” tabiri, Osmanli Turkge-

MAKALELER
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“invention document”, which is referred to a
patent today. Due to the fact that the use of
the term patent is not preferred, the English
term “letters patent” has been translated into
Ottoman Turkish as “ihtira berati”®. However,
today both uses have come to an end, and
the concept of “patent” has become one of
the main terms of industrial property.

A. The Period of Concessions

"Concession” is defined as the granting of a
job to a person, an organization, with a spe-
cial permit, provided that others cannot do
it'°. Due to the development of industry and
the importance of inventions in terms of the
presence of states in the world, the Ottoman
Empire preferred to grant concessions and
permits to increase investment in inventions.
Although permits have a narrower scope
than concessions, it can be said that basical-
ly the monopoly right held due to the conces-
sion does not exist in permits™’. Concessions
can occur in the form of granting a monopoly
right to a person. It is seen that many facto-
ries have been established in various sec-
tors such as sugar, ice, glassware and metal
goods with the concessions granted by the
state'?. Another area where concessions
are used is related to the inventions that are
the subject of our study. It is observed that
concessions are granted in order to enable
inventors to put their inventions into prac-
tice, to increase production and, of course,
to encourage the creation of new inventions.
Concessions found application until the Law
of Letters Patent came into force and it was
an application that inventors also attach im-
portance to. We would like to express that
the inventor may be entitled to a license only
within the context of the concession.

When the Kitabu’l Hiyal, which constitutes
the basis of our study, is examined, we
would like to express that the inventions of
Yafes Celebi, Calud and Uzeyir Bey (the Law
is in force during a certain period of Uzeyir),
who are the heroes of the fiction, within the
framework of the science of tricks/ hiyal, are
entitled to be awarded a certificate within the
framework of Concessions, and not within
the framework of the Law. As of the period
of the novel, it is also understood from the
efforts of the heroes to make their inventions
known, that it is necessary to legislate. How-
ever, it should be stated that these inventions
can only be protected with a concession
within the context of the industrial property
law of the Ottoman period.

si'ne “ihtira beratl” olarak tercime edilmigtir®.
Ancak gunumuzde her iki kullanim da son
bulmus ve “patent” kavrami sinai mulkiyetin
ana terimlerinden biri haline gelmistir.

A. imtiyazlar D6nemi

“Imtiyaz”, bir isin, baskalarinin yapamamasi
sartiyla 6zel bir izin ile bir kimseye ve kuru-
lusa verilmesi olarak tanimlanmaktadir'®. Sa-
nayinin gelismesi ve devletlerin dunyadaki
varlig acisindan icatlarin énem kazanmasi
sebebiyle Osmanli icatlara iligkin yatirimi art-
tirmak icin imtiyaz ve ruhsatlar vermeyi tercih
etmistir. Ruhsatlar, imtiyazlara goére daha dar
bir kapsama sahip olmakla birlikte temelde
imtiyaz nedeniyle sahip olunan tekel hakki-
nin ruhsatlarda bulunmadigi sdylenebilecek-
tir'". imtiyazlar ise kisiye tekel hakki vermek
seklinde meydana gelebilmektedir. Devletin
verdigi imtiyazlar ile seker, buz, ztccaciye,
madeni egya gibi cesitli sektorlerde birgok
fabrika kuruldugu gorulmektedir'2. imtiyaz-
lanin kullanildigi bir diger alan ise galismami-
zin konusu olan icatlara iliskindir. Mucitlerin
icatlariniuygulamaya koymalarini saglamak,
Uretimi artirmak ve pek tabii yeni icatlarin ya-
pilmasini tesvik etmek amaciyla imtiyazlarin
verildigi gorulmektedir. imtiyazlar, intira Be-
rati Kanunu yurarluge girene kadar uygula-
ma alani bulmus ve mucitlerin de 6nem ver-
digi bir uygulama olmustur.

Calismamizin temelini teskil eden Kitabu'l Hi-
yelincelendiginde kurmacanin kahramanla-
rindan Yafes Celebi, Caltud ve Uzeyir Bey'in
(Uzeyir Bey’in belirli bir déneminde kanun
yararlaktedir) hiyel ilmi ¢cercevesinde mey-
dana getirdigi icatlarin kanun cercevesinde
degil, imtiyaz cercevesinde berat almaya hak
kazanabilecegini ifade etmek isteriz. Roma-
nin gectigi donem itibariyle kanunlagsmanin
gerekli oldugu kahramanlarin icatlarini fark
ettirme cabalarindan da anlasilmaktadir. An-
cak bu icatlarin Osmanli dénemi sinai mul-
kiyet hukuku cercevesinde ancak imtiyaz ile
korunabilecegini ifade etmek gerekir.

imtiyazlarin verilis usultine iligkin kanun met-
ni bulunmamakla birlikte, icatlara dair verile-
cek bu imtiyazlar i¢in belli basli sartlar olus-
turulmustur. Osmanli Devleti'nde imtiyazlar
verilirken icadin faydali ve uygulanabilir ol-
masinin degerlendirildigi, icadin tarine ve
uygulanacagi alana iliskin sinirlandirmalarin
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Although there is no text of the law on the
procedure for granting concessions, certain
conditions were established for these con-
cessions to be granted regarding inventions.
It is observed that when granting conces-
sions in the Ottoman Empire, the usefulness
and applicability of the invention is evaluat-
ed, and there are no restrictions on the type
of invention and the area in which it will be
applied™. However, we would like to express
that another element that is paid attention to
at this point is the public interest. For exam-
ple; it is accepted that it is not appropriate to
grant monopoly rights related to agricultural
products™. This situation also shows that the
Ottoman practice prioritizes the public inter-
est in case that there might be a conflict be-
tween the public interest and the monopoly
right of the inventor.
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bulunmadigi gértulmektedir®. Ancak bu nok-
tada dikkat edilen bir diger unsurun kamu
yarari oldugunu ifade etmek isteriz. Ornegin;
tanimsal Urunlere iliskin tekel hakki verilmesi-
nin uygun olmadigi kabul edilmektedir™. Bu
durum, kamu yarari ile bulus sahibinin tekel
hakki arasindaki ikilikte Osmanli uygulama-
sinin kamu yararini énceledigini de goster-
mektedir.

icatlara iligkin verilen imtiyazlarin sinirsiz bir
sure ile verilmedigi, imtiyaz suresinin on bes
yilile sinirlandinldigi goralmektedir™. imtiyaz
sahibiolunmasiyla birlikte, guinumuzdeki pa-
tent tescilinde oldugu Uzere hak sahibinin
rizasi disinda icadin kullanilmasi/ gelistiril-
mesi vb. eylemlerin hepsi yasaklanmistir. Bu
fiillerden birinin gerceklestirildiginin tespit
edilmesi halinde ise, trtnlerin toplatilmasi
vb. s6z konusu olmaktadir'®.

Concessions found application until the Law of Letters Patent
came into force and it was an application that inventors also

attach importance to.

Imtiyazlar, ihtira Berati Kanunu yiiriirliige girene kadar uygu-
lama alani bulmus ve mucitlerin de 6nem verdigi bir uygulama

olmustur.

It is observed that the privileges granted for
inventions are not granted for an unlimited
period of time, and the concession period
is limited to fifteen years's. With the posses-
sion of a concession, all actions such as the
use/ development of the invention etc., are
prohibited without the consent of the right
holder, as is the case with today’s patent reg-
istration. If it is determined that one of these
acts has been performed, the recall of the
products, etc. is involved'®.

While applying for a concession, the inventor
is required to prove that his invention is feasi-
ble with plans/ pictures and calculations ei-
ther at the stage of application or within three

imtiyaz basvurusu gerceklestirilirken mu-
cidin icadinin uygulanabilir oldugunu ya
basvurusu asamasinda ya da basvurudan
itibaren u¢ ay icerisinde plan/ resim ve he-
saplamalar ile uygulanabilir oldugunu ispat
etmesi gerekmektedir’’. Aksi takdirde imti-
yaz verilmemekte ve/ veya verilen imtiyaz
hukumsuz kilinmaktadir.
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months from the date of application'. Other-
wise, the concession is not granted and/ or
the concession granted is invalidated.

B. The Period of Law of Let-
ters Patent

Many reasons, such as the lack of system-
aticity of granting concessions, especially
the fact that foreign inventors do not prefer
the concession procedure of the Ottoman
Empire against the patent protections of
European countries, have led to the legaliza-
tion. During the period of concessions, the
state grants concessions for inventions to
those who request them within the context
of certain rules. However, the lack of a writ-
ten regulation on concession caused various
objections from those who request conces-
sions. Concession periods or fees received
from concession are issues that are usually
the subject of discussion because there is no
written law. Therefore, the Ottoman Empire
preferred to create a law text and introduce
regulations as a requirement of the time. The
Law of Letters Patent is not an organic law.
The Law of Letters Patent, which is a trans-
lation of the French Patent Law of 1844, was
created in 1871 and started to be applied in
18808, It is said in the first article of the Law;

“All rights arising from inventions, discover-
ies and improvements regarding the science
and industry belong to the inventor. Benefit-
ing from these rights is limited for the dura-
tion mentioned in the below articles on the
condition that the Party State’s approval by
providing an invention certificate.”

B. ihtira Berati Kanunu Déne-
mi

imtiyaz verilmesinin sistematiklik icermeme-
si, 0zellikle yabanci mucitlerin Avrupa tlkele-
rinin patent korumalarina karsi Osmanli'nin
imtiyaz usulunu tercih etmemeleri gibi bircok
neden kanunlagsmaya sebebiyet vermistir.
imtiyazlar doneminde devlet, icatlara yonelik
imtiyazlar belirli kurallar cergevesinde talep
edenlere vermektedir. Fakat imtiyaz berat-
larina dair yazili bir duzenleme olmamasi,
imtiyaz talep edenlerin gesitli itirazlarina ne-
den olmaktadir. imtiyaz streleri veya imtiyaz
beratlarindan alinan Ucretler, yazili bir kanun
olmadigiicin genellikle tartisma konusu olan
mevzulardir. Dolayisiyla Osmanli ¢gagin gere-
@i olarak kanun metni olusturmayi ve duzen-
leme getirmeyi tercih etmistir. ihtira Berati Ka-
nunu organik bir kanun degildir. 1844 tarihli
Fransa Patent Kanunu'nun terciimesi olan ih-
tira Berati Kanunu 1871 yilinda olusturulmus
ve 1880 yilinda uygulanmaya baglamistir™.
Kanunun birinci maddesinde;

“Hiref ve sanayiye dair her nevi’ ihtiraat, kes-
fiyat ve islahattan istifade hakki mucid ve
kasif ve muslihlere aittir. Ve bu hakki istifade
mevadd-1 atiyede tayin olunan muddetler ile
mesrut olmak tizere taraf devletten berat itasi
ile tasdik olunur”

seklinde bir aciklama yapilarak sanayide yeni
olan bir bulusa artik berat verilerek mucidin
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The article basically stated that the inven-
tor’s right will be protected by granting a
letters patent to an invention that is new in
the industry. It is regulated by the law that
a completely new invention can be created,
as well as those who find and/ or develop a
new form/ style of using an existing invention
will be granted a letters patent for a certain
period of time. The person who receives
the letters patent will exclusively own all the
rights to the invention, may transfer the rights
arising from this letters patent, or may enter
into an agreement with third parties for use
for a certain period of time'®. The duration of
the rights granted to the inventor with the
letters patent is fifteen years, as in the case
of privileges. The inventor has the rights to
improve/ modify his invention during this
period. By notifying these changes, inventor
can get new extra letters patent approved.
The duration of these developments is ar-
ranged in such a way that it depends on the
actual letters patent. The fifteen-year period
granted to the inventor is the date on which
the request for letters patent is submitted. As
applied in today’s law, the protection period
is realized by application.

Applications for letters patent are made by
submitting a petition to the Ministry of Com-
merce and Agriculture, with a description
and a picture and payment of the applica-
tion fee. The application petition must clearly
contain the invented product and its descrip-
tion must be understandable. Otherwise, the
application is refused. The opinion that the
application is not suitable is informed to the
applicant. After that, it is requested to elim-
inate this deficiency within three months.
If the deficiency is not corrected within the
period, the application is deleted from the re-
cords. In addition, the absence of scribbling,
deletion, etc. falsification in any of the docu-
ments subject to the application is specified
in the article 6 of the Law.

Although letters patents are granted on a
periodic basis, the fifteen-year period is not
necessarily regulated for each letters patent.
In other words, after the evaluation of the in-
vention, the protection period is examined
within the context of the applicant’s request
and it can also be given as years, such as five,
ten. In the same way, the cancellation of the
patent certificate is discussed if problems
with the invention’s applicability or the fact
that it is not new arise after the patent has
been granted. For this reason, it is stated that
inventors should maintain the conditions, es-
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hakkinin korunacagi belirtilmistir. Kanun ile
butunuyle yeni bir icat meydana getirilebile-
cegi gibi, mevcut bir icadin yeni bir seklini/
kullanma tarzini bulan ve/ veya gelistirenlere
belirli bir sure ile berat verilecegi duzenlen-
mistir. Berati alan kisi, icat tzerindeki tum
haklara munhasiran sahip olacak, bu berat-
tan dogan haklarini devredebilecek yahut
belirli bir stre kullanim igin tguncu kisilerle
anlasma yapabilecektir'. intira Berati ile
mucide taninan haklarn suresi imtiyazlarda
oldugu uzere on bes yildir. Mucit bu sure
icerisinde icadini gelistirme/ degistirme hak-
larina sahiptir. Bu degisiklikleri de bildirmek
suretiyle onayli yeni ek beratlar alabilecek-
tir. Bu gelistirmelerin sureleri ise asil berata
bagli olacak sekilde duzenlenmistir. Mucide
taninan on bes yillik stre ise ihtira berati icin
talepte bulunulan dilekgenin ibraz edildigi
tarihtir. Gunumuz hukukunda uygulandigi
Uzere koruma suresi basvuru ile gercekles-
mektedir.

intira berati igin basvurular Ticaret ve Ziraat
Nezareti'ne dilekge, tarifname, marekkep ile
cizilmis resim ve 6denmesi gereken harcin
6denmesi suretiyle gerceklestiriimektedir.
Basvuru dilekgesinin icat edilen Uranu acgik-
¢a icermesi ve tarifnamesinin sarih olmasi
gerekmektedir. Aksi takdirde basvuru talebi
reddedilmektedir. Basvurunun uygun olma-
digi yonundeki goérus basvuru sahibine bil-
dirilmekte ve Ug¢ ay icerisinde bu eksikligin
giderilmesi talep edilmektedir. Sure igerisin-
de eksikligin giderilmemesi durumunda ise
basvuru kayitlardan silinmektedir. Ayrica bas-
vuruya konu belgelerin hi¢birinde karalama/
silme vb. tahrifatin bulunmamasi Kanun'un 6.
maddesinde belirtilmistir.

intira beratlari sureli olarak verilmekle birlikte,
her berat icin on bes yillik sure zorunlu ola-
rak duzenlenmemistir. Daha acik bir ifadeyle
icadin degerlendirilmesinin ardindan koru-
ma suresi basvuru sahibinin de talebi ¢erce-
vesinde incelenmekte ve buna bes, on gibi
yillar olarak da verilebilmektedir. Keza, icadin
uygulanabilir olmadigi veya yeni olmadigi
gibi hususlar beratin verilmesinin ardindan
ortaya cikarsa ihtira beratinin iptal edilmesi
gundeme gelmektedir. Bu sebeple bilhassa
uygulanabilirlik agisindan mucitlerin sartlan
surdurmesi gerektigi ifade edilmektedir. En
o6nemli sartlardan bir tanesi ise beratin ve-
rilmesinden itibaren iki yil icerisinde icadin
meydana getirilmesi gerektigidir. Aksi tak-
dirde ihtira berati iptal edilmektedir.
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pecially in terms of applicability. One of the
most important conditions is that the inven-
tion must be created within two years from
the date of granting the letters patent. Other-
wise, the letters patent is cancelled.

In the text of the law, a different process is
envisaged for inventions related to the pres-
ervation of the country. These inventions,
which have the nature to increase the power
of the state in the military field, are granted a
patent only if they are successful in practice.
An invention and a letters patent of this na-
ture are purchased by the state and a medal
is given to the inventor according to the na-
ture, importance and effect of the invention.

The Law of Letters Patent has formed the
basis of technical law, which is called pat-
ent law today. “With the Law of Letters Pat-
ent enacted in 1879, the Ottoman State has
now put the protection of industrial property
rights into a modern legal context.” The law
remained in force until 1995, with minor
amendments made by national and interna-
tional agreements over time?.

IV. CONCLUSION

Kitab’ul Hiyel, which presents to us certain
sections of the lives of three different charac-
ters that have passed in inventions since the
apprenticeship period to the present; proves
that it is not just a fictional text, the way the
events of the period are conveyed, the char-
acters’ desire for power and knowledge con-
tained in the subtext, with a detailed explana-
tion of the inventions in the text. We witness
that our heroes who lived in the last century
of the Ottoman Empire, lived in a period when
innovations and inventions were supported
and reforms were carried out by the state in
this regard have difficulty announcing their
inventions despite everything.

It is seen that an application has been made
for letters patent by Yafes Celebi in the text,
but due to the arbitrary actions of the per-
son/s who will examine, a final decision on
some kind of invention has not been made.
Although these people were tried to be
reached by various methods, it is seen that
the examination of the invention was not car-
ried out and the letters patent could not be
obtained. Due to the fact, Yafes Celebi, who
made the application, lived in a period when
the Law of Letters Patent was not yet created
and inventions were protected by conces-
sion. For this reason, we would like to express

Kanun metninde Ulkenin muhafazasina ilis-
kin icatlara yonelik farkli bir stre¢ éngoral-
mektedir. Devletin askeri alandaki gucunu
artiracak mahiyette olan bu icatlara ancak
uygulamada basari saglamasi halinde berat
verilmektedir. Bu mahiyetteki biricat ve berat
devlet tarafindan satin alinmakta ve mucidi-
ne icadin mahiyetine, dGnemine ve etkisine
go6re madalya verilmektedir.

ihtira Berati Kanunu giinimuzde patent hu-
kuku adi verilen, teknik hukukun temelini
olusturmustur: “1879 yilinda ¢ikarilan ihtira
Berati Kanunu ile Osmanli Devleti sinai mal-
kiyet haklarinin korunmasini artik modern bir
yasal ¢ergeveye sokmustur”. Anilan kanun
zaman icerisinde ulusal ve uluslararasi an-
lasmalar ile ufak degisiklikler yapilarak 1995
yilina kadar yuarurlukte kalmistir?,

IV. SONUG

Uc farkli karakterin ciraklik doneminden itiba-
ren icatlar icerisinde gecen hayatlarinin be-
lirli kesitlerini Gnumuze sunan Kitabul Hiyel,
yalnizca bir kurmaca metin olmadigini, déne-
min olaylarinin aktarilis bicimi, karakterlerin
alt metinlerinde yer alan iktidar ve bilinme
arzularini, metin icerisindeki icatlarin detayli
bir sekilde izahiyla kanitlamaktadir. Osman-
l'nin son asrinda yasamis, yeniliklerin ve
icatlarin desteklendigi ve bu konuda devlet
tarafindan islahatlarin gerceklestirildigi bir
doénemde yasayan kahramanlarimizin, her
seye ragmen icatlarini duyurmakta zorlan-
diklarina tanik oluyoruz.

Metin icerisinde Yafes Celebi tarafindan ihti-
ra beratiicin basvuruda bulunuldugu, ancak
inceleyecek kisi/lerin keyfi hareketleri nede-
niyle bir tarlu icada dair kati kararin gitkmadi-
g1, cesitli yontemlerle kendisine ulasilmaya
calisilmasina ragmen icada dairincelemenin
gerceklestirilmedigi ve beratin alinamadigi
gorulmektedir. Zira basvuruyu gerceklesti-
ren Yafes Celebi, henuz ihtira Berati Kanu-
nu’'nun ihdas edilmedigi, icatlarin imtiyaz-
larla korundugu bir ddbnemde yasamaktadir.
Bu sebeple metin icerisinde “ihtira beratina”
dair yapilan basvuru surecinin kanun kap-
saminda bir basvuru degil, imtiyaz talepli bir
basvuru oldugunu ifade etmek isteriz.
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that the application process made in the text
regarding the “letters patent” is not an ap-
plication within the scope of the law, but an
application with a request for concession.

However, the most important inference from
the readings we will make about the period
in the text is that the personal efforts of the
people who created a new and applicable
product to announce and create these in-
ventions are insufficient. Because although
inventions are supported, the absence of a
system in which this is taken under protec-
tion causes the inventors to think that they
are making a futile effort. Moreover, the char-
acter of Yafes Celebi experiences the inven-
tion himself in such a way that it would gen-
erate resentment as to create indignation in
order for one of his inventions to be noticed,
and he saves himself from dying at the last
moment. This clearly shows that the period
was insufficient in protecting inventions as
a system.

y
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Ancak metin icerisinde déneme dair yapaca-
¢gimizokumalardan en 6nemli cikarim yenive
uygulanabilir bir trun meydana getiren kisi-
lerin bu icatlarini duyurmak, meydana getir-
mek icin sahsi cabalarinin yetersiz kaldigidir.
Zira her ne kadar icatlar destekleniyorsa da
bunun koruma altina alindigi bir sistemin
bulunmamasi mucitlerin beyhude bir ¢caba
icerisinde olduklarinin dusunulmesine se-
bebiyet vermektedir. Kaldi ki Yafes Celebi
karakteri icatlarindan bir tanesinin fark edil-
mesi i¢in bizatihi icadi infial yaratacak boyut-
ta kendisi deneyimlemekte ve 6lmekten son
anda kurtulmaktadir. Bu da doénemin sistem
olarak icatlarin korunmasinda yetersiz kaldi-
gini acikca gostermektedir.
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