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ABSTRACT

Hardship, a concept regulated under Article 138
of the Turkish Code of Obligations numbered
6098, may take place due to unexpected chang-
es in current conditions after the establishment
of a contract. In the Turkish legal system, which is
based on the principle of “freedom of contract”,
parties may demand adaptation from a court on
the grounds of the adaptation provisions of a
contract. However, in cases where the contract
does not contain adaptation provisions or the
present provisions cannot be executed, parties
have the right to apply to the court in accordance
with Article 138 of the TCO and request adapta-
tion of pecuniary debts and other obligations af-
fected by hardship.
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OZET

6098 sayili Turk Borglar Kanunu'nun (“TBK")
138. maddesinde duzenlenmis olan asiri ifa guc-
lugu, sozlesmenin taraflarca imzalanmasindan
sonra, ancak ifasina baslanmadan 6nce veya soz-
lesmenin ifasina baslanip da ifa tamamlanmadan
once sdzlesmedeki sartlarin 6Gngodrulemeyen bir
sekilde degistigi durumlarda uygulama alani bu-
lan bir duzenlemedir. S6zlesme serbestisinin esas
oldugu hukuk sistemimizde, taraflarin eger var
ise sozlesmelerinde yer alan uyarlama hukumleri
cercevesinde; sdzlesmede buna yonelik bir du-
zenleme bulunmamasi ya da bulunan hukumle-
rin calistinlamamasi halinde ise TBK 138. madde
uyarinca mahkemeye basvurarak para borclari da
dahil agirlasan edim yukumluluklerini uyarlama
imkanlar bulunmaktadir.
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ADAPTATION OF PECUNIARY DEBTS UNDER ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

This article evaluates pecuniary debts, a party’s essential obligation to pay a certain
amount of money to the other party, in light of Article 138 of the TCO.

Calismamizda, taraflardan birinin asli edim ylikiimliiliigiintin bir miktar paranin karsi
tarafa odenmesi, bir baska deyisle para borclarmin TBK'nin 138. maddesi cercevesinde
uyarlanmasi degerlendirilmistir.
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FOOTNOTE

1 Gulmelahat Dogan, “Asin Ifa
Guclugu  Nedeniyle  Sozlesmenin
Degisen Kosullara Uyarlanmasi”, Jour-
nal of Turkish Union Bar Associations,
Ankara 2014 p.11-12.

I.INTRODUCTION

For parties that enter into a contractual
relationship, there is a balance of inter-
ests. However, after the establishment of
a contract, unexpected changes or situ-
ations may occur that the parties could
not have foreseen causing one of the
parties to fall into hardship. Should this
occur and the performance of the affect-
ed party become unfairly burdensome,
the balance of interests set forth during
the establishment of the contract may
impair one of the parties. While the prin-
ciple of pacta sunt servanda (in Turkish,
ahde vefa) exists in Turkish Law, there
are exceptions. Where the effects of any
unexpected changes are so significant,
fulfillment of the obligations set out in
the contract may constitute a violation of
the “principle of good faith”. Therefore,
the legislator has adopted the principle
of "adaptation of the contract in accor-
dance with changing circumstances”
and provides an exception to strict ad-
herence to the principle of pacta sunt
servanda. In such situations, the judge
may balance the interests between the
parties in accordance with Article 138 of
the Turkish Code of Obligations (“TCQ"),
titled “Hardship”.

I. GIRIS

Sozlesme iliskisine giren taraflar arasinda
s0z konusu iligki ¢ercevesinde bir menfaat
dengesinin olusacadi muhakkaktir. Ancak
Sozlesmenin kurulmasindan sonra, tarafla-
rnn o6nceden 6ngodremeyecegi, beklenme-
dik haller olusabilmekte ve s6zlesmenin ifa
kosullari taraflarin biri aleyhine agir bicimde
degisebilmektedir. Bu nedenle, s6z konusu
degisiklikten etkilenen tarafin edimini yerine
getirmesi, kendisinden iktisaden beklene-
meyecek sekilde agirlasmakta ve s6zlesme
iliskisine girilirken olusmus bulunan menfa-
at dengesi bozulmaktadir. Meydana gelen
degisiklikler ve bunlarin menfaat dengesine
etkisi bazi durumlarda 6ylesine buyuk ol-
maktadir ki her ne kadar; S6zlesmeler Huku-
ku'nda ahde vefa ilkesi gecerli olsa da, men-
faat dengesi aleyhine degisen tarafin edim
yukumlaluguna sézlesmede mutabik kali-
nan sekilde yerine getirmesi, durustluk ku-
ralina ve hakkaniyete aykirilik teskil etmekte-
dir. Bu nedenle, kanun koyucu “sézlesmenin
degisen kosullara uyarlanmasi” ilkesini be-
nimseyerek ahde vefa ilkesine mutlak bir bi-
¢cimde bagli kalinmasina bir istisna getirmis,
hakime taraflar arasindaki menfaat denge-
sini Turk Borglar Kanunu'nun (“TBK”) “Asiri
ifa Guglugu” baslikli 138.maddesi uyarinca
tekrardan tesis edebilme imkani tanimistir.
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This article evaluates pecuniary
debts, a party’s essential obligation
to pay a certain amount of money to
the other party, in light of Article 138
of the TCO.

Il. ADAPTATION THEORIES

Various legal systems have adopted the the-
ory of imprevision (unexpected situation)
(collapse of the basis of the transaction) and
the theory of clausula rebus sic stantibus
(“things thus standing") for “adaptation of
the contract in accordance with changing
circumstances”. The Preamble of Article
138 of the TCO states as follows: “This new
regulation is about the collapse of the basis
of the transaction which is deemed one of the
exceptions of the pacta sunt servanda theory
in the doctrine and practice.” The theory of im-
prevision is therefore accepted in Turkish Law,
as it is in German and Swiss Law." In Turkish
Law, the theory of imprevision is based on the
“good faith principle” as specified in Article 2
of the Turkish Code of Civil Law.

Under the theory of imprevision, hardship is
described as “alteration of the substance of
the contract” due to the effects of unexpect-
ed changes that the parties could not have
foreseen and could not have been expected
to take into consideration at the time of the
establishment of the contract. In addition,
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Calismamizda, taraflardan birinin asli edim
yukamlulugunun bir miktar paranin karsi ta-
rafa 6denmesi, bir baska deyisle para borglari-
nin TBK'nin 138. maddesi ¢ercevesinde uyar-
lanmasi degerlendirilmistir.

Il. UYARLAMA TEORILERI

Cesitli hukuk sistemlerinde s6zlesmenin de-
gisen kosullara uyarlanmasinda empreviz-
yon (beklenmeyen hal) ve clausula rebus sic
stantibus (sdzlesmenin gecerliligi kuruldugu
andaki sartlara baglidir) teorileri benimsen-
migtir. Tark Borglar Kanunu tasarisinda yer
alan 138. maddenin gerekgesinde ise “... Bu
yeni duzenleme, 6greti ve uygulamada s6z-
lesmeye bagliik (ahde vefa) ilkesinin istis-
nalarindan biri olarak kabul edilen, islem te-
melinin cokmesine iligkindir.” denilerek Turk
Hukuku'nda, Alman ve isvigre Hukuku'nda
oldugu gibi emprevizyon yani islem teme-
linin gokmesi teorisi kabul edilmistir." iglem
temelinin cokmesi teorisi dayanagini Turk
Medeni Kanunu’'nun 2. maddesinde duzen-
lenen durastluk kuralindan almaktadir.

islem temelinin gbkmesi teorisi uyarinca, agi-
r ifa guglugu, sozlesmenin akdedilmesine
dayanan olgularin, sézlesmenin kurulmasi
sirasinda taraflarin 6ngéremeyecekleri, he-
saba katmalarinin beklenemeyecedi olaga-
nustu durumlann ortaya cikmasiyla esasli
sekilde degismesini, sozlesmede edimler
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such a situation impairs the balance of in-
terests and the debtor may not reasonably
be expected to fulfill his/her obligations by
adhering the principle of good faith.2

I1l. CONTRACTS WHERE
PECUNIARY DEBTS ARE
ADAPTED AND TYPES OF
ADAPTATION

Adaptation is accepted for perpetual con-
tractual relationships wherein the parties
are burdened by bilateral perpetual obliga-
tions. However, contracts that create non-
continuous debt relationships may also be
adapted if there is a certain time between
the establishment of the contract and the
performance of the acts.

Before adaptation, it is necessary to examine
the obligations of the parties at the time the
contract was established and the econom-
ic conditions of that period. As a matter of
fact, one of the reasons behind of adapta-
tion is the deterioration of contract econom-
ics.® Adaptation may be made by limiting
the scope of the obligation, increasing the
counter-performance, or by changing the
maturity date of pecuniary debts or perfor-
mance method.

IV. REQUIREMENTS
FOR ADAPTATION OF
PECUNIARY DEBTS
IN ACCORDANCE
WITH CHANGING
CIRCUMSTANCES

A. Unforeseeable Conditions
or Unpredictably Changed
Conditions to the Detriment of
the Debtor after Establishment
of a Contract

There are different opinions in the doctrine
as to what kind of changes in conditions
should be taken into consideration for ad-
aptation of a contract. According to the pre-

arasinda kurulan dengenin bozulmasini,
borclu icin s6zlesme kosullarinda borcun
ifasinin beklenmesinin durastlik kuralina
aykin dusecek olcude agirlasmasini ifade
etmektedir.?

11l. PARA BORCLARININ
UYARLANDIGI
SOZLESMELER VE
UYARLAMA SEKILLERI

Uyarlama, edimin tek bir defada ifa edilmedi-
@i surekli borg iliskisi yaratan ve her iki tarafa
da bor¢ yukleyen sozlesmeler igin 6ngo-
ralmektedir. Ancak, sozlesmede ani edimli
borg iliskisi duzenlenmesine ragmen, soz-
lesmenin kurulusu ile edimlerin ifasi arasina
belirli bir zaman giriyorsa bu sézlesmeler de
uyarlanabilmektedir.

Uyarlama yapilmadan &énce, sézlesmenin
kurulmasi esnasinda dikkate alinan eko-
nomik durum nezdinde borg¢lanilmis olan
edimlere bakmak gerekmektedir. Nitekim
uyarlamanin gindeme gelmesinin bir nede-
ni de s6zlesme ekonomisinin bozulmasidir.®
Uyarlama, borglunun edim yukanun azaltil-
masi veya karsi edimin arttirlmasi seklinde
yapilabilecedi gibi vadelerin veya ifa sekli-
nin degistirilmesi seklinde de yapilabilmek-
tedir. Uyarlama Sozlesmesi'nin uyarlanmasi,
edimin tek bir defada ifa edilmedigi surekli
borg iliskisi yaratan sdzlesmeler bakimindan
ongoralmustar.

IV. PARA BORCLARININ
DEGISEN KOSULLARA
UYARLANMASININ
SARTLARI

A. Sartlarin Sé6zlesme Sonrasinda
Ongériillemez Olmasi Veya
Ongérillmesi Beklenmeyecek
Bir Sekilde Borclu Aleyhine
Degismesi

Kosullardaki hangi degisikliklerin sdzlesmenin
uyarlanmasinda dikkate alinmasi gerektigi ko-
nusunda doktrinde farkli gérusler mevcuttur.
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vailing view, an extraordinary and general
event such as a social disaster must arise.*
The Court of Cassation seeks extraordinary
conditions for adaptation in many of its de-
cisions.® It makes elaborated evaluations on
the “unpredictability” factor and looks for
objective unpredictability in terms of each
event.® In this respect, epidemics, war, eco-
nomic crises, and a decrease in the value
of money due to sudden fluctuations in the
exchange rate are examples of unexpected
situations.

The Covid-19 pandemic can be seen as an
example of an “unexpected situation”.” Due
to the outbreak, some companies have had
difficulty fulfilling their obligations set out
in agreements they entered into before the
outbreak. What is more, the actual perfor-
mance of some contractual obligations has
become impossible since the beginning of
the pandemic. A party who has difficulty ful-
filling pecuniary debts may seek adaptation
of the contract price due to the announce-
ment of quarantines, termination or out-
break of commercial activities, prohibitions
on import/export, and similar measures. The
parties may agree on the terms of adapta-
tion or they may request adaptation from a
judge through a lawsuit on the basis of Arti-
cle 138 of the TCO.

Hakim gorase gore, sosyal felaket niteliginde,
olaganustu ve genel nitelikte bir olayin ger-
ceklesmesi gerekmektedir.* Yargitay da birgok
kararinda uyarlama i¢in olaganusta kosullann
varligini aramakta®, ongorulemezlik unsuru
Uzerinde detayli degerlendirmeler yapmakta
ve her bir olay bakimindan objektif éngorule-
mezligin yerine gelip gelmedigini arastirmak-
tadir.® Bu itibarla, beklenmedik hal teskil eden
hallere 6rnek olarak; salgin hastalik, savas,
ekonomik krizler, doviz kurundaki ani dusus-
ler nedeniyle paranin degerinin dGnemli 6lcude
dusmesi gosterilebilir.

isbu metnin yazildigi tarihte halen guncel-
ligini koruyan Coronaviris Salgini’ anilan
ozellikleri banyesinde barindiran bir 6rnek
teskil etmektedir. Salgin nedeniyle ticari
sirketlerin salgindan 6nce akdettikleri s6z-
lesmelerin ifasinda gugluk yasadiklari, bazi
sozlesmelerin ise ifasinin imkansizlastigi
gorulmektedir. Karantina ilan edilmesi, bazi
ticari faaliyetlerin durdurulmasi ya da ara ve-
rilmesi, ihracat/ithalat yasagi getirilmesi ve
benzeri 6nlemler nedeniyle para borcunu ifa
etmesi oldukga guclesen taraf, s6zlesmenin
karsi tarafindan so6zlesme bedelinin uyarlan-
masini talep edebilecektir. Uyarlama i¢in her
iki tarafin uyarlama sartlan tzerinde anlas-
masi veya TBK 138. madde uyarlama davasi
yoluyla hakimden uyarlama talep edilmesi
gundeme gelebilecektir.
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B. Debtor’'s Lack of Faultin
Unexpected Situations Which
Cause Hardship

The unexpected changes or situations
should not be caused through any fault of
the debtor and the debtor should not cause
hardship through his/her own fault or negli-
gence. There are three different approaches
to determining debtor fault. First of all, an
extraordinary and general event must occur
beyond the fault of the debtor. In addition,
the debtor should not be at fault in causing
the performance of the act to become unex-
pectedly burdensome. Finally, the debtor
should not be in default due to his/her own
fault.

Under Article 138 of the TCO, the debtor’s
lack of fault is expressed as “occurs due to
a reason not caused by the debtor”. Accord-
ing to this provision, any unexpected chang-
es should not arise due to reasons attribut-
able to the debtor. In this respect, Article 138
of the TCOis in compliance with Articles 112
and 116 of the TCO. In light of the provisions
mentioned above, if the fulfillment of obliga-
tions becomes impossible for reasons attrib-
utable to the debtor’s own fault, the debtor
may not be released from the debt. Even if
impossibility exists, the party who causes the
impossibility may not be released from the
debt. Therefore, in cases of hardship, if the
affected party causes unexpected changes

B. ifayi1 Guclestiren Beklenmedik
Hallerin Meydana Gelmesinde
Borclunun Kusurunun
Bulunmamasi

Sozlesmenin degisik kosullara uyarlanabil-
mesi i¢in ortaya ¢ikan durumun bor¢lunun
kusurundan kaynaklanmamasi ya da bor-
cun ifasinin gucglesmesinde borglunun ku-
surunun, ihmalinin bulunmamasi gerekir.
Borc¢lunun kusuru u¢ agidan ele alinmakta-
dir. ilk olarak olaganustu ve genel nitelikte
bir olayin, bor¢lu kusuru olmadan ortaya
¢cikmis olmasi gerekir. Ayrica edimin ifasinin
beklenmeyecek derecede agirlasmasinda
borclunun kusuru bulunmamalidir. Son ola-
rak da bor¢lunun kendi kusuru ile temerrude
dusmemis olmasi gerekmektedir.

Bor¢lunun kusuru olmamasina iligkin ilk
kosul, TBK 138. maddesinde "..bor¢ludan
kaynaklanmayan bir sebeple ortaya ¢ikar..."
ifadesi ile kanunda yer bulmustur. Bu huk-
me gore, s6z konusu olaganusti durum
bor¢lunun etki alanindan kaynaklanan bir
nedenden dogmamalidir. Bu bakimdan ani-
lan madde, TBK 112. ve 116. maddeleri ile
de uyumluluk arz etmektedir. S6z konusu
hakumlere gore, borglu edimin ifasini kusuru
ile imkansizlastirirsa, borcundan kurtulamaz.
imkansizlikta dahi imkansiziga kendi kusu-
ru ile yol acan kisinin borcu sona ermemek-
tedir; dolayisiyla imkansizliktan daha dusuk
derecede yer alan asin ifa guglugunde, s6z
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or situations through his/her own fault, that
party may not be released from his/her pe-
cuniary debts.® Secondly, in cases where
a debtor who requests adaptation causes
hardship through his/her own fault, even if
the debtor requests adaptation, the debtor
shall bear the contractual risk that has in-
creased through his/her own fault.® Third-
ly, based on Article 138 of the TCO, where
a debtor goes into default through his/her
own fault, it is not possible for the debtor to
request adaptation for any pecuniary debts
stipulated in the contract. However, if the
debtor is able to prove that the default was
not caused through his/her own fault, the
debtor would be able to demand adaptation
on the basis of Article 119/2 of TCO: “The
debtor may avoid this responsibility by prov-
ing that he has no fault in the default or that
even if he/she fulfilled his/her debt on time,
the unexpected situation would have dam-
aged the subject of performance.”

konusu durumun ortaya ¢cikmasi kendisine is-
nat edilebilen kisi icin de evleviyetle ayni so-
nucun kabul edilmesi gerekmektedir.? ikinci
kusur hali ise uyarlama talep eden bor¢lunun
edimin agirlasmasinda kusuru bulunmasi
halidir. Bu durumda, borclu uyarlama talep
edebilse dahi kendi kusuruile artan sdzlesme
rizikosuna kendisi katlanacaktir.? Ugtincti du-
rum ise, bor¢lunun temerrtt durumuna kendi
kusuru ile dusmesi halidir. Bu durumda borc-
lunun so6zlesmede 6ngorulen parasal nitelik-
teki borglarini TBK 138. maddesine dayana-
rak uyarlama talebinde bulunmasi mamkun
olmayacaktir. Ancak borclu, temerrtt halinin
kendi kusurundan kaynaklanmadigini ispat
ederek TBK. m. 119/2 hukmundeki; “Borglu,
temerrade dusmekte kusuru olmadigini veya
borcunu zamaninda ifa etmis olsaydi bile
beklenmedik halin ifa konusu seye zarar ve-
recegini ispat ederek bu sorumluluktan kur-
tulabilir.” ifadesine dayanarak uyarlama talep
edebilecektir.

If hardship was present at the time of establishment of the
contract and it was not recognized by the debtor, the debtor
may not exercise the right of adaptation.

Asir ifa giicliigi sozlesmenin yapildigr sirada mevcut olup
borclutarafindanfark edilememisise, uyarlamahiikiimlerinden
yararlanilamayacag1 kabul edilmektedir.

C. Excessive Imbalance Between
Obligations in Accordance with
Changing Circumstances

Excessive imbalance occurs where the
balance between the obligations and the
contractual equilibrium that existed at the
time of establishment of the contract is
impaired due to an extraordinary or unex-
pected situation that makes performance
unfairly burdensome. If hardship was
present at the time of establishment of the
contract and it was not recognized by the
debtor, the debtor may not exercise the
right of adaptation. The judge evaluates
each case to decide whether the imbal-
ance of obligations requires the contract

C. Degisen Kosullar Nedeniyle
Taraflarin Yiiklendikleri Edimler
Arasindaki Dengenin Asiri
Olciide Bozulmus Olmasi

Sozlesmenin kuruldugu sirada var olan
edimler arasindaki denge, sonradan mey-
dana gelen ifayi guglestiren olaganustu ve
beklenmedik bir hal nedeniyle bozulmalidir.
Asini ifa gucluga soézlesmenin yapildigi sira-
da mevcut olup borclu tarafindan fark edi-
lememis ise, uyarlama hukumlerinden ya-
rarlanilamayacagi kabul edilmektedir. Edim
dengesinin hangi durumlarda sézlesmenin
uyarlanmasi imkani taniyacak derecede bo-
zuldugu, hakim tarafindan her sézlesme igin
ayrica degerlendirilmelidir. Bu baglamda,
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to be adapted. Generally, the balance be-
tween obligations is impaired in situations
that exceed the normal risk limit. It should
be noted that an imbalance between ob-
ligations need not necessarily lead to the
economic collapse of one of the parties.
In cases where, after establishment of the
contract, demanding the performance
of the debtor’s obligations cannot be ex-
pected in accordance with the principle
of good faith, it must be accepted that the
balance is extremely impaired.™

D. Non-Performance or
Performance by Reserving
Rights Arising out of Hardship

Where the debtor fulfills their monetary
obligations, there is no debt to be adapt-
ed. According to the prevailing view of the
doctrine, when partial performance is at
stake, adaptation may be requested for un-
performed pecuniary debts. However, if
the debtor makes a reservation, adaptation
would be legally possible in accordance
with Article 138 of the TCO. A reservation
is a legal declaration by one of the parties
to keep back or withhold specific rights
for a particular future use. For instance, in
a decision dated 2015, the Supreme Court
stated that in a lawsuit regarding the collec-
tion of the price difference receivable due
to unforeseen groundwater in foundation
excavations, the obligation was fulfilled and
there was no reservation provision regard-
ing adaptation in the acceptance certificate.
It was therefore not possible to request ad-
aptation.”

E. Lack of Provision Regarding
Changing Circumstances in Law
or in the Contract Itself

Initially, a judge first examines whether
there is any provision on the contract
or law regarding the changing circum-
stances. In Swiss Law, the prevailing
view considers adaptation of contracts
in accordance with changing circum-
stances as an issue of the execution of
the contract. In this case, adaptation of
a contract in accordance with chang-

normal riziko sinirini agan durumlarda, edim-
ler arasindaki dengenin bozuldugu kabul
edilebilecektir. Belitmek gerekir ki, edim-
ler arasinda meydana gelen dengesizligin,
taraflardan birinin iktisaden mahvolmasina
yol acacak nitelikte olmasi sart degildir. S6z-
lesmenin kurulmasindan sonra, kosullardaki
degisiklik ile edimlerin ifa edilmesini isteme-
nin durastlak kurali uyarinca beklenemeye-
cegi hallerde, edimler arasinda bastan var
olan dengenin asir élcude bozulmus oldu-
gunun kabulu gerekmektedir. 1°

D. Edimlerin Heniiz ifa Edilmemis
Olmasi veya ifanin Asiri Olgiide
Giuiclesmesinden Dogan Haklar
Sakli Tutularak ifa Edilmis Olmasi

Borclunun soézlesme konusu para borcunu ifa
etmesi ile bor¢ sona erer. Bu sebeple, ifa ger-
ceklestigi takdirde uyarlanmasi talep edilecek
bir bor¢ bulunmayacagindan uyarlama da
s6z konusu olmayacaktir. Doktrindeki hakim
goruse gore, kismi ifa hallerinde, uyarlama ifa
edilmemis para bor¢lariicin talep edilebilecek-
tir. Bununla beraber, edimin ifas ihtirazi kayit
konarak gerceklestirilmisse uyarlama TBK
138. maddede belirtildigi tzere mamkun ola-
bilecektir. intirazi kayit, muayyen haklar kul-
lanmak serbestisini muhafaza etmek isteyen
tarafin bu husustaki vaki beyanidir. Ornegin
Yargitay, 2015 tarihli bir kararinda temel kazi-
sinda 6éngoérulemeyen yeralti sularinin ortaya
cikmasi sebebiyle fiyat farki alacaginin tahsili
istemli davada, isin tamamlandigini ve teslim
sirasinda gegici kabul tutanaginda uyarlama
ile ilgili intirazi kayit bulunmadigini, dolayisty-
la uyarlama istenmesinin mumkun olmadigini
belirtmistir.”

E. Kanunda veya S6zlesmede
Degisen Kosullara iliskin
Herhangi Bir Hilkkiim
Bulunmamasi

Hakim ilk olarak degisen hal ve kosullara
iliskin olarak sozlesmede veya kanunda
herhangi bir hukim bulunup bulunmadi-
gina bakmaktadir. isvicre Hukuku'nda ha-
kim gorus, sozlesmelerin degisen kosullara
uyarlanmasini, sdzlesmenin tamamlanmasi
sorunu olarak ele almaktadir; bu baglamda,
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ing circumstances is carried out by the
judge filling the risk or adaptation gap
in the contract. If there is no provision
regarding the changing circumstanc-
es, the judge will fill the contract gap
by taking into consideration the risk
distribution principles in the contract
and extending the scope of these prin-
ciples by analogy.?

If there is a provision in the contract
or in the law regarding the adaptation
of pecuniary debts, the parties have
an opportunity to adapt the contract
in accordance with the changing cir-
cumstances by adding an amendment
or adaptation protocol. In cases where
there are no such provisions, the debt-
or may request the court adapt the pe-
cuniary debts as per Article 138 of the
TCO.

V. ADAPTATION OF
PECUNIARY DEBTS
ARISING OUT OF
FOREIGN CURRENCY-
INDEXED CONTRACTS
UNDER ARTICLE 138 OF
THE TURKISH CODE OF
OBLIGATIONS

TCO 138/2 explicitly enables contracts to
be adapted due to sudden changes in for-
eign exchange rates, stating “This provision
also applies to foreign currency debts.” In
the decision numbered 2013/16898 E.2014
/ 18895 K, the 13th Department of the Su-
preme Court states that foreign currency
debts can be adapted. The Supreme Court
states, "adaptation may be requested for
foreign currency debts.” In this regard, if
there is an unpredictable increase in the ex-
change rate and the obliged party falls into
hardship in a way that violates the principle
of good faith, he/she may benefit from Arti-
cle 138/2 of the TCO. However, the Supreme
Court has made various decisions in terms
of satisfying the condition of unpredictabili-
ty on this matter. Firstly, if the increase in the
exchange rate is unpredictable, Article 138

sOzlesmelerin degisen kosullara uyarlanma-
sI sbzlesmede var olan risk veya uyarlama
boslugunun hakim tarafindan doldurulmasi
suretiyle olacaktir. S6zlesmede ortaya ¢ikan
yeni duruma iliskin bir hukam yoksa hakim
sozlesme boslugunu doldururken sozles-
mede yer alan risk dagilimi ilkelerini dikkate
alarak bunlan kiyasen genisletip ortaya ¢I-
kan yeni duruma gore s6zlesme boslugunu
dolduracaktir. 1?

Eger s6zlesmede veya kanunda para borg-
larinin uyarlanmasi ile ilgili bir hikam varsa,
taraflar aralarinda anlastiklari takdirde akde-
decekleri bir tadil ya da uyarlama protokolu
ile aralarindaki s6zlesmeyi yeniden duzenle-
yerek yeni kosullara uyarlayabilme imkanina
sahiptirler. Boyle bir hukum bulunmadigi
hallerde ise, borclu taraf TBK 138. madde-
ye dayanarak edim konusu para borcunun
uyarlanmasini mahkemeden talep edebilir.

V.DOViz

UZERINDEN YAPILAN
SOZLESMELERDEN
DOGAN PARA
BORCLARININ TBK 138.
MADDESi UYARINCA
UYARLANMASI

TBK 138. maddesinin 2. fikrasi “Bu madde
hukm( yabanci para borglarinda da uygu-
lanir.” demek suretiyle doviz kurlarindaki ani
degisimler sebebiyle bozulan edim denge-
leri icin de sozlesmelerin acik¢a uyarlanabi-
lecegini belirtmektedir. Nitekim Yargitay

13. Hukuk Dairesi, 2013/16898
E.2014/18895 K. sayili ilaminda da “... d6viz-
le borglanmalarda uyarlama istenebilecedi
gozetilmelidir.” demek suretiyle yabanci
para borglarinin uyarlanabilecegini ifade
etmistir. Bu minvalde, yabanci para borclari
bakimindan doéviz kurunda 6ngorulemez
bir artis olmussa ve bunun sonucunda ta-
raflardan biri darustluk kuralina aykirilik
olusturacak sekilde ifa guclugune dusmus-
se TBK 138/2 hukmunden faydalanabile-
cektir. Ancak 6nemle belirtmek gerekir ki,
Yargitay'in bu konuda ongorulemezlik sar-
tinin saglanmasi bakimindan farkli kararlari
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of the TCO shall be applied. Another view
holds that high foreign exchange rates and
fluctuations are not deemed unpredictable
when Turkey's economic structure is taken
into consideration. In the decision of the
Court of Cassation dated 12.11.2014 num-
bered 2014 / 13-1614 E., 2014/900 K, the
Court states that in every concrete case, un-
expected changes and unpredictable con-
ditions should be evaluated and states, “The
issue is whether the adaptation require-
ments of the Mortgage Loan Agreement are
satisfied. The plaintiff requested adaptation
claiming that the Japanese Yen gained ex-
cessive value against the Turkish Lira so
the basis of transaction has collapsed. Even
though financial aid packages have been
announced in Turkey for many years, Tur-
key's financial situation is still unstable. It is a
fact that devaluation is not an unpredictable
situation for our country, and exchange rate
policies can change any time. It is known
that devaluation and economic crises do
not occur suddenly, but occur after certain
economic bottlenecks in the market. Deval-
uations have been declared in our country
since 1958, currency adjustments have
been made frequently, and the value of the
Turkish currency has decreased against the

olabilmektedir. ilk gorus, doviz kurundaki
artisin éngoérulemez bir artis oldugu zaman
TBK 138. maddesinin uygulanmasi gerekti-
gidir. Diger gorus ise, Turkiye'nin ekonomik
sartlan dusunuldugunde, doviz kurundaki
ani ve yuksek degisikliklerin 6ngoérialemez
nitelik tagimadigini savunmaktadir. Yargitay
Hukuk Genel Kurulu'nun 2014/13-1614 E.,
2014/900 K. 12.11.2014 T. sayili ilaminda,
“Uyusmazlik; “Konut Finansman Kredi So6z-
lesmesinin uyarlama kosullarinin olusup
olusmadigina iliskindir. Davaci Japon Ye-
ni'nin TL karsisinda asir deger kazandigini
ve bu suretle islem temelinin coktugunu ileri
surerek uyarlama talebinde bulunmustur.
Turkiye'de yillardan beri ekonomik paketler
acilmakta, ancak istikrarli bir ekonomiye ka-
vusamamaktadir. DevalUasyonlarin tlkemiz
acisindan énceden tahmin edilemeyecek bir
keyfiyet olmadigi, kur politikalarinin her an
degisebilecegi bir gercektir. DevalUasyon ve
ekonomik krizlerin aniden olusmadig), piya-
sadaki belli ekonomik darbogazlardan sonra
meydana geldigi bilinmektedir. Ulkemizde
1958 yiindan beri devaluasyonlar ilan edil-
mekte sik sik para ayarlamalari yapilmakta,
Turk parasinin degeri dolar ve diger yabanci
paralar karsisinda dusuralmektedir. Ulke-
mizdeki istikrarsiz ekonomik durum davaci
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dollar and other foreign currencies. The un-
stable economic situation in our country is a
situation that can be predicted by the plain-
tiff. The element of unpredictability which is
one of the requirements of adaptation did
not occur in the case.” However, in its deci-
sion numbered 2013/16898 E., 2014/18895
K, 13.06.2014 T, the 13th Department of
the Supreme Court of Appeals reversed a
judgment and ruled for adaptation stating,
“It was emphasized by the First Instance
Court that the depreciation of the Turkish
Lira is an issue that can be easily known and
predicted, but the criteria of unpredictabili-
ty hereof is not satisfied. Former crises have
been merely set forth.” Moreover, a Court of
Cassation decision dated 15.10.2003 num-
bered 2003/ 15-599 E., 2003/599 K., accept-
ed that the merchant should have anticipat-
ed the increase in currency exchange rates,
stating “Even though financial aid packages
have been announced in Turkey for many
years, Turkey's financial situation is still un-
stable. It is a fact that devaluation is not an
unpredictable situation for our country, and
exchange rate policies can change at any
moment. It is known that devaluation and
economic crises do not occur suddenly, but
occur after certain economic bottlenecks in
the market. Plaintiff merchant was a leasee
one month before the February 2001 crisis
arose when the signs of the economic crisis
were evident. However, he entered into a
lease agreement in foreign currency without
negotiation. His conduct explicitly demon-
strates that he did not act as a prudent
merchant. In this respect, one of the basic
requirements of adaptation in terms of the
plaintiff who is a merchant that ‘'unexpected
changes are unpredictable or they can be
predicted but the importance of their effects
on the concrete event could not be predict-
ed’ is not satisfied.”

tarafindan tahmin olunabilecek bir keyfiyet-
tir. Somut olayda uyarlamanin kosullarindan
olan ongoralmezlik unsuru olusmamistir.”
denilmek suretiyle meydana gelen degisik-
ligin 6ngorulmemis veya 6ngorulmesi mum-
kun olmayan bir husus olmasi sartini her so-
mut olayda deg@erlendirmesi gerektigini ve
bu sartlar olmadigr zaman doéviz Uzerinden
yapilan sozlesmelerin uyarlamasi isteminin
reddi gerektigini belirtmistir. Buna karsi-
lik, Yargitay 13. Hukuk Dairesi 2013/16898
E.2014/18895 K, 13.06.2014 T. sayili kara-
rnda “... Mahkemece Turk Lirasi'nin deger
kaybettiginin kolayca bilinebilecek ve 6n-
gorulebilecek bir husus oldugu vurgulan-
mis ancak bu hususta hangi objektif kriter-
lerin bulundugu aciklanmamistir. Sadece
onceki krizler gosterilmistir.” diyerek yerel
mahkeme kararini bozmus ve uyarlamaya
karar vermistir. Yargitay Hukuk Genel Kuru-
lu 15.10.2003, E. 2003/15-599, K. 2003/599,
sayill kararinda “Turkiye'de yillardan beri
ekonomik paketler agilmakta, ancak istikrarli
bir ekonomiye kavusulamamaktadir. Deva-
luasyonlarnn ulkemiz acisindan 6nceden
tahmin edilemeyecek bir keyfiyet olmadigi,
kur politikalarinin her an degisebilecegi bir
gercektir. Devaluasyon ve ekonomik krizle-
rin aniden olusmadig), piyasadaki belli eko-
nomik darbogazlardan sonra meydana gel-
digi bilinmektedir. Davaci tacirin ekonomik
krizin igaretlerinin belli oldugu bir donemde,
Subat 2001 krizinden bir ay 6nce tagsinmaz-
da kiraci olarak oturmakta iken Ustelik bir
muzayaka olmadan yabanci para tzerinden
kira sozlesmesi yapmasi, basiretli bir tacir
olarak davranmadigini gostermektedir. Bu
itibarla tacir olan davaci yéonanden, uyarla-
manin temel kosullarindan biri olan "Sonra-
dan ortaya cikan olgularin tahmin edilemez
nitelikte olmasi veya olgular tahmin edilebil-
mekle birlikte, bunlarin sonuglarinin somut
olaya etkilerinin bu derecede agir olabile-
ceginin dngoéralememis olmasi” unsuru ger-
ceklesmemistir.” diyerek tacirin doviz fiyat-
larindaki artisi 6nceden ongorebilecegine
iliskin kararlar da vermistir.
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ADAPTATION OF PECUNIARY DEBTS UNDER ARTICLE 138 OF THE TURKISH CODE OF OBLIGATIONS

V1. ADAPTATION

OF RENTAL FEES IN
FOREIGN CURRENCY
AS PER THE TURKISH
CODE OF OBLIGATIONS
ARTICLE 138

Adaptation of lease agreements based on a
foreign currency has also been regulated in
the TCO. Adaptation of rental fees is made
effective as of the date of the lawsuit. Adap-
tation may not be deemed effective before
the date of the lawsuit. Article 344 of the TCO
stipulates “If the rental fee is indexed to a for-
eign currency on the contract, lessor shall
not demand amendment against lessee un-
til five years have passed. Article 138 of the
TCO thatis entitled ‘Hardship’ is reserved.” It
should be pointed out that the Supreme Court’s
prevailing practice is as follows: “sudden
increases in currency exchange rates con-
tingent upon regressive Turkish economy
and devaluations are not unpredictable.
Thus, parties may not claim hardship and
collapse of the basis of the transaction on
the grounds of unpredictability”. This view
prevails over other views in practice and it
has been explicitly explained by the Court of
Cassation in a precedent case.™

Communiqué No. 2018-32 / 51, Amending
the Communiqué Regarding the Decree

VIi. YABANCI PARA BiRiMi
iLE BELIRLENEN KiRA
BEDELLERININ TBK 138.
MADDESi UYARINCA
UYARLANMASI.

Yabanci para birimi ile belirlenen kira s6z-
lesmelerinin uyarlanmasi ise TBK'da ayrica
duzenlenmistir. Kira bedelinin uyarlanmasi,
dava tarihinden ileriye dogru gecerli ola-
cak sekilde yapilmaktadir. Dava tarihinden
onceki kiralar icinse uyarlama talep edile-
meyecektir. TBK'nin 344. maddesine gore;
"S6zlesmede kira bedeli yabanci para olarak
kararlastinlmigsa, bes yil ge¢cmedikge kira
bedelinde degisiklik yapilamaz. Kanunun,
“Asir ifa guclugu” baslikli 138 inci madde-
si hukma saklidir." Ancak 6nemle belirtmek
gerekir ki, Yargitay ictihatlarinda; “Turkiye'de
ekonominin kotu gidisine bagli olarak doviz
kurlarindaki yukselmeler, devaltasyonlar
gibi sikintilar 6ngorulemez degildir. Dola-
yisiyla taraflar buna dayanarak asiri ifa guc-
lagu oldugu ve islem temelinin ¢oktugunu
ileri siremezler.” gorusu hakimdir. isbu go-
rus, Yargitay Hukuk Genel Kurulu tarafindan
emsal nitelikteki bir kararla da acikca ifade
edilmistir.”

Yabanci para birimi ile belirlenen kira bedel-
lerine iliskin, 12 Eylal 2018 tarihli Turk Parasi
Kiymetini Koruma Hakkinda 32 Sayili Karara
iliskin Teblig'de Degisiklik Yapilmasina Dair

132

GSI ARTICLETTER

PARA BORGLARININ TURK BORGLAR KANUNU'NUN 138.MADDESI UYARINCA UYARLANMASI

No. 32 on Protection of the Value of Turkish
Currency dated September 12, 2018, im-
poses restrictions for real persons residing
in Turkey entering into agreements that are
determined in foreign currencies or indexed
to foreign currencies. According to the reg-
ulation, except in circumstances specified
by the Ministry, residents of Turkey shall not
determine the contract price or other pecu-
niary obligations arising out of a real estate
sale and purchase agreements, all sorts of
leasing agreements including vehicle and
financial leasing agreements, and construc-
tion and employment agreements in foreign
currency or indexed to a foreign currency.

2018-32/51 Numarali Teblig ile sozlesme
bedellerinin doviz ile belirlenmesine kisit-
lamalar getirilmistir. Turkiye'de yerlesik ki-
silerin, Bakanlik¢a belirlenen haller disinda,
kendi aralarindaki menkul ve gayrimenkul
alim satim, tasit ve finansal kiralama dahil
her turlt menkul ve gayrimenkul kiralama,
leasing ile is, hizmet ve eser s6zlesmelerinde
sOzlesme bedeli ve bu sézlesmelerden kay-
naklanan diger 6deme yukumlulukleri déviz
cinsinden veya dovize endeksli olarak karar-
lastinlamayacagi duzenlenmistir.

Owing to low interest rates, consumers often prefer foreign
currency-indexed loans in order to pay lower installment

amounts.

Tiiketiciler, faizlerin diisiik olmasindan otiirii odeyecegi tak-
sitlerin miktarimin daha az olmasi icin dovize endeksli kredi

kullanmaktadirlar.

VIl. ADAPTATION OF
PECUNIARY DEBTS
ARISING OUT OF
CONSUMER LOANS
INDEXED TO FOREIGN
CURRENCIES AS PER
ARTICLE 138 OF THETCO

Owing to low interest rates, consumers often
prefer foreign currency-indexed loans in or-
der to pay lower installment amounts. Since
performing loan debts takes place over a
period of time, the economic situation of
the market may rapidly change or foreign
currencies may increase in value during
this period. This situation may unfairly im-
balance the obligations of the parties to the
detriment of debtor.™ Therefore, consumers
that take out foreign currency-indexed loans
frequently request adaptation of pecuniary
debts in accordance with Article 138 of the
TCO. Although it is no longer possible to

VIl. DOVIiZE

ENDEKSLi TUKETICI
KREDILERINDEN DOGAN
PARA BORCLARININ TBK
138. MADDESi UYARINCA
UYARLANMASI

Tuketiciler, faizlerin dusuk olmasindan 6tara
Odeyecegi taksitlerin miktarinin daha az ol-
masi i¢in dovize endeksli kredi kullanmakta-
dirlar. Kredi borglarinin ifasi zamana yayildig
icin, piyasanin ekonomik durumunda degi-
siklikler meydana gelebilmekte veya doviz
zaman igerisinde degerlenebilmektedir. Bu
durum borglu taraf yoninden edim denge-
sinin bozulmasi sonucunu dogurabilmekte-
dir.” Bu nedenle, dovize endeksli kredi alan
tuketiciler, TBK 138. madde uyarinca 6deye-
cekleri para borclarinin uyarlanmasini hakim-
den talep edebilmektedirler. Her ne kadar,
Bakanlar Kurulu'nun, “Turk Parasi Kiymetini
Koruma Hakkinda 32 Sayili Karar Hakkinda
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15 Kefalet ve Garanti Sozlesmeleri
Agisindan Uyarlama Sorununa Bir
Bakis, Feyza Eren Sayin, Berk Kenan
Koyuncu Istanbul University Law Re-
view Volume: 70, N: 1, Istanbul 2012,
p. 321 see. Zahit imre, “Turk Medeni
Hukukuna Gore Hakimin iktisadi
Meseleler Karsisinda Durumu (Turk
Medeni Kanunu’nun Degistirilmesinde
Zorunluluk var midir?)”, Prof. Dr. Fikret
Arik'a Armagan, Ankara 1973, p. 189;
Tahir Gursoy, Hususi Hukukda Clausu-
la Rebus Sic Stantibus (Emprevizyon
Nazariyesi), Ankara 1950, p. 148. The
author cites the lack of provision as

the justification for the non-adaptation
of bilateral contracts. On the other
hand, regarding the possibility of
adaptation in unilateral contracts see.
Baysal, p.107, 108; ibrahim Kaplan,
Hakimin Sézlesmeye Mudahalesi,
Ankara, 1987, p.162; Mustafa Dural,
Bor¢lunun Sorumlu Olmadigi Sonraki
Imkansizlik (BK 117), istanbul 1976, p.
69-70; Ayse Arat, Sozlesmenin Degisen
Sartlara Uyarlanmasi, Secgkin, Ankara
2006, p. 118.

16 Kefalet ve Garanti Sozlesmeleri
Acisindan Uyarlama Sorununa Bir
Bakis, Feyza Eren Sayin, Berk Kenan
Koyuncu Istanbul University Law Re-
view Volume: 70, No. 1, istanbul 2012,
p. 321 see. Basak Baysal, Sézlesmenin
Uyarlanmasi, On Iki Levha, istanbul
2009, p.14
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Bakis, Feyza Eren Sayin, Berk Kenan
Koyuncu Istanbul University Law
Review Volume:70, No: 1, Istanbul
2012, p. 320- 325
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take out foreign-currency indexed consum-
er loans due to the Communiqué Regarding
Decree No. 32 on Protection of the Value
of the Turkish Currency, there are currently
foreign currency-indexed loans that are still
being paid back and adaptation requests for
those loans are still being made.

Viil. ADAPTATION OF
PECUNIARY DEBTS
ARISING OUT OF
GUARANTEE AND
BAILMENT CONTRACTS
AS PER ARTICLE 138 OF
THETCO

Personal guarantee contracts, such as
guarantee and bailment contracts, are uni-
lateral contracts in which the guarantor or
bailor has pecuniary obligations ex parte.
However, under adapted contracts, adap-
tation re-establishes a balance between
obligations and contractual equilibrium of
the contract. Therefore, the main principle
is that adaptation shall apply only to bilat-
eral contracts. Whether adaptation may be
requested in guarantee and bailment con-
tracts is a controversial issue which needs
to be analyzed thoroughly. Some authors
acknowledge that adaptation would be pos-
sible only for bilateral contracts.”™ However,
Baysal indicates that the legal aim of Article

Degisiklik Yapilmasina Dair Karar”in yurur-
luge konulmasi ile dévize endeksli tuketici
kredisinin alinmasi arttk mamkun olmasa da,
halihazirda kullanilmis ve 6demeleri devam
etmekte olan bu turden krediler bulunmakta-
dir. S6z konusu kredilere iliskin olan uyarlama
talepleri halen devam etmektedir.

VIIl. KEFALET
VE GARANTI
SOZLESMELERINDEN
DOGAN PARA
BORCLARININ TBK 138.
MADDESi UYARINCA
UYARLANMASI

Kefalet ve garanti sdzlesmeleri gibi kisisel
teminat sozlesmelerinde teminat verenin
borcu para borcu olup bu sézlesmeler tek ta-
rafa borg yukleyen s6zlesmelerdir. Uyarlama
yapilan sézlesmelerde ise edim-karsi edim
iliskisi yer almakta ve uyarlama ile birlikte
bu edimler arasindaki denge tekrardan sag-
lanmaktadir. Bu bakimdan, ilke, her iki tarafa
da bor¢ yukleyen sozlesmelerin uyarlanma-
sidir. Dolayisiyla, tek tarafa borg yukleyen
kefalet ve garanti s6zlesmelerinde uyarlama
talep edilip edilemeyecegi tartismali olup bu
sozlesmelerde uyarlama yapilip yapilamaya-
caginin Uzerinde durulmasi gerekmektedir.
Ogretideki bazi yazarlar sozlesmenin de-
gisen kosullara uyarlanmasinin sadece iki
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138 of the TCO is achievement of contract
justice. He argues that bailment and guar-
antee contracts may be adapted so contract
equilibrium also needs to be protected for
unilateral contracts.’® Accordingly, in cases
where seeking bailor or guarantor perfor-
mance constitutes a breach of the “principle
of good faith”, adaptation may be request-
ed as per Article 138 of the TCO. The debtor
may demand adaptation of the contract if
hardship entails performance of his/her obli-
gations can be fulfilled only through extraor-
dinary effort which is unfair and extremely
damaging to the contractual relationship.

IX. LEGAL
CONSEQUENCES
OF LAWSUITS FOR
ADAPTATION

A. Adaptation of the Contract

Ajudge may adapt a contract in accordance
with unexpected changes or situations
either by changing the essential and sec-
ondary obligations or by making another
change in the content of the contract. In this
respect, examples of adaptation methods
are changes to the installment payments,
partial payments, interest reduction, aboli-
tion, changes in the place and time of per-
formance, extending or shortening the con-
tract terms. The judge may determine the
amount and method of adaptation, but if the
party requesting the adaptation of the con-
tract is a merchant, the judge is expected to
make adaptation by taking into consider-
ation the principle of “obligation to act like a
prudent businessman”. The judge may also
adapt a contract differently to the plaintiff's
request. This situation is mostly seen in the
adjustment of rental prices in accordance
with Article 138 of the TCO. For example,
even if a tenant demands adaptation of the
rental fee, the judge may adapt the terms of
increase of the rental fee or, instead, shorten
the terms of the contract. The judge choos-
es the method of adaptation that is most
suitable for the balance of interests and ac-
tions between the parties on an equitable
basis. In this regard, a lawsuit for adaptation
is a constitutive lawsuit as the judge’s deci-
sion designates a legal status or position of
the parties.”™ It should be noted that while
adaptation proceedings continue, the debt-
oris obliged to keep fulfilling their pecuniary
obligations.

tarafa borc yukleyen sézlesmelerde sz ko-
nusu olabilecegini, tek tarafa borg yukleyen
sozlesmelerinin uyarlanamayacagini kabul
etmislerdir.” Ancak Baysal, TBK 138. madde
hukmanin amacinin adaletin saglanmasi
oldugundan bahisle, tek tarafa borg¢ yukle-
yen sozlesmelerde de degisen kosullar kar-
sisinda s6zlesme adaletinin saglanmasi ihti-
yacl ortaya cikabilecedini belirterek kefalet
ve garanti s6zlesmelerinde de uyarlamanin
kabul edilmesi gerektigini savunmaktadir.®
Kefilden ve garanti verenden borcun ifasinin
talep edilmesinin durastluk kuralina aykirilik
teskil edebilecegi hallerde, bu s6zlesmeler-
den dogan para borcunun asin ifa gucglugu
haline dayanilarak TBK 138. maddesi uya-
rinca uyarlanmasi talep edilebilecektir. Borg-
lu, borg iliskisiyle baglantisini koparmasi
intimali yaratacak derecede ustun gabalarla
edimini ifa etmek durumunda kalirsa s6zles-
menin uyarlanmasini isteyebilecektir.’”

IX. UYARLAMA
DAVASININ SONUCLARI

A. Sozlesmenin Uyarlanmasi

Sozlesmenin uyarlanmasi, asli veya yan
edimlerin hakim tarafindan degistirilmesi
veya sozlesme iceriginde baska bir degisik-
lik yapilmasi suretiyle olmaktadir. Bu itibarla
taksitli 6deme, kismi 6deme, faizin indirilme-
si, kaldinlmasi, ifa yeri ve zamaninin degisti-
rilmesi, s6zlesme suresinin uzatilmasi ya da
kisaltilmasi hakim tarafindan yapilabilecek
uyarlama sekillerine ¢rnek olarak verilebi-
lir. Hakim, uyarlama miktari ve yontemini
belirlemede serbesttir ancak s6zlesmenin
uyarlanmasini talep eden tarafin tacir olmasi
durumunda, hakimin “basiretli is adami gibi
davranma yukumlualagunt” géz énune ala-
rak bir degerlendirme yapmasi beklenmek-
tedir. Hakim, davacinin talep ettigi uyarlama
tarzindan farkli bir uyarlama da yapabilir.
Bu durum daha c¢ok kira bedellerinin TBK
138. maddesi uyarinca uyarlanmasinda goé-
ralmektedir. Ornegin, kiraci kira bedelinde
uyarlama istedigi halde, hakim sozlesme-
nin kira artinm sartlarinda uyarlama yapa-
bilir veya soézlesmenin suresini kisaltabilir.
Hakim, taraflar arasindaki menfaat ve edim
dengesine hakkaniyet 6lctstinde en uygun
olan uyarlama yontemini se¢melidir. Uyar-
lama, hakim kararniyla gerceklesecedi icin
insai nitelikte bir karardir.” Belirtmek gerekir
ki, uyarlama davasi devam ederken borglu,
sozlesmeden dogan para borcunu ifa etme-
ye devam etmekle yukamladur.
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B. Termination of the Contract

A judge may make a judgement for the ter-
mination of a contract if the parties demand
termination. If both parties request termi-
nation of the contract, the judge may not
adapt the contract in a way that changes its
content. In this respect, the “ultra petita pro-
hibition” (in Turkish: Taleple Baglilik ilkesi”)
principle comes to the fore.™

C. Compensation

In cases where a judge chooses termination
of a contract as an adaptation method, the
judge may award compensation in order to
allocate the risk arising from the unexpected
changes between the parties. Some authors
refer to such compensation as a “risk allo-
cation fee”.? If awarded, the compensation
shall be sufficient to cover the costs and ex-
penses incurred by the creditor to terminate
the contract. That is, the taxes and fees that
the creditor pays for the termination of the
contract are within the scope of such com-
pensation.

D. CONCLUSION

The main principle of contractual relations
is pacta sunt servanda, which requires strict
adherence to the agreement and the con-
tractual obligations. As such, adaptation or
rescission of a contract after establishment
constitutes an exception. If all the following
requirements are met, adaptation may be re-
quested: (i) lack of provision regarding any
changing circumstances in the law and/or
the contract itself, (ii) unforeseen and unex-
pected extraordinary changes or situations
occur after establishment of the contract,
(i) the party requesting adaptation does
not have any fault, (iv) the balance between
the obligations impaired constitute a viola-
tion of the principle of good faith, and (v) the
performance has not yet been performed or
has been performed by reserving the rights
arising out of the hardship.

B. S6zlesmenin Sona Erdirilmesi

Sézlesmenin sona erdirilmesi de bir uyarla-
madir. Her iki taraf da s6zlesmenin sona er-
dirilmesini talep ederse hakim sézlesmenin
iceriginin degistirilmesi yoluyla uyarlama
yapamaz. Bu bakimdan hakim, taraflarin ta-
lepleriile baglidir. *°

C. Tazminat

Hakim, uyarlama olarak s6zlesmenin sona
erdirilmesi yolunu se¢cmisse, sartlarin degis-
mesinden kaynaklanan riskin taraflar arasin-
da dengeli bir sekilde paylastirlmasi ama-
ciyla tazminata hukmedebilmektedir.

Bazi yazarlar s6z konusu tazminati “risk
paylasim bedeli” olarak addetmektedirler.?°
Tazminata hukmedilmesi halinde tazminat,
alacaklinin sézlesmenin sona erdirilmesi
icin yaptigi masraf ve giderleri karsilamaya
yetecek kadar olmalidir. Ornegin alacaklinin
sOzlesmenin sona ermesi igin yatirmig oldu-
gu vergi ve harclar tazminat kapsamina da-
hil masraflardir.

D.SONUC

Taraflar arasindaki akdi iliskilerde esas ilke
ahde vefa, yani sozlesmeden dogan yukum-
luluklere bagli kalinmasidir. Bu nedenle, s6z-
lesmenin kurulmasindan sonra uyarlama ya
da sozlesmeden donme istisna teskil etmek-
te olup; ancak kanunda ve/veya sozlesmede
degisen kosullara iliskin herhangi bir huk-
mun bulunmadigi durumlarda, sézlesmenin
kurulmasindan sonra éngoérulemeyen, on-
gorulebilmesi beklenmeyecek olaganustu
bir degisikligin meydana gelmesi, uyarlama
isteyen tarafin kusurunun bulunmamasi,
taraflarin yuklendikleri edimler arasindaki
dengenin edimin talebinin darustluk kurali-
na aykiri nitelik teskil edecek seviyede borg-
lu aleyhine bozulmus olmasi, edimin henuz
ifa edilmemis veya ifanin asin 6lgctude guc-
lesmesinden dogan haklar sakli tutularak ifa
edilmis olmasi sartlarinin birlikte gercekles-
mig olmasi halinde uyarlama yapilabilmek-
tedir.
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