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ABSTRACT

In line with the possibilities of technology, con-
sumers can now meet their many needs through
websites without physical contact and make agree-
ments accordingly. The determination of the law to
be applied in consumer agreements involving for-
eign elementsis a very important factor for consum-
ers dealing with large-sized businesses. Despite the
fact that the law to be applied to these agreements,
which, generally, consumers cannot negotiate, is
determined by these large commercial companies,
which are the other party to the agreement, Article
26 of the Law on International Private Law and Pro-
cedural Law has introduced a minimum protection
mechanism for foreign consumers. Thanks to this
mechanism, consumers have the same protec-
tion they have in their own country if they make an
agreement with a business in a different country.
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OZET

Teknolojinin getirdigi imkanlar dogrultusunda artik
tuketiciler fiziksel temasa girmeden internet sitele-
ri Uzerinden pek cok ihtiyaclarini karsilayabilmekte
ve bu dogrultuda sozlesmeler yapmaktadir. Yaban-
cl unsurlu tuketici sozlesmelerinde uygulanacak
hukukun tespiti ise devasa isletmelerin karsisinda
bulunan tuketiciler icin cok dnemli bir unsur olarak
karsimiza cikmaktadir. TUketicilerin cogunlukla mu-
zakere edemedigi bu sdzlesmelere uygulanacak hu-
kukun sozlesmenin diger tarafi olan ticari isletmeler
tarafindan belirlenmesi durumuna karsin Milletlera-
rasi Ozel Hukuk Ve Usul Hukuku Hakkinda Kanun'un
26. maddesi tuketicilere asgari anlamda bir koruma
mekanizmasi getirmistir. Bu mekanizma sayesinde
tuketiciler kendi Ulkelerinde sahip olduklari koruma-
ya farkli lkede yer alan bir isletme ile sdzlesme yap-
malar durumunda da sahip olacaklardir.

ANAHTAR KELIMELER

TUKETICI, TUKETICI
SOZLESMELERI, MILLETLERARASI
OZEL HUKUK VE USUL HUKUKU
HAKKINDA KANUN, CLICK-WRAP
SOZLESMELER, ELEKTRONIK
SOZLESMELER, HUKUK SECIMI
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DETERMINATION OF THE LAW APPLICABLE TO ELECTRONIC

CONSUMER AGREEMENTS MADE THROUGH WEBSITES

Given the way the internetnow impacts people’slives and developed and altered traditional
habits, it has been inevitable that this has had a profound effect on the law. One of the
most important benefits that the internet brings to consumers is that they are able to

easily fulfil their needs.

Internetin insanlarin hayatlarina girisi, gelismesi ve eski geleneksel aliskanlhklar: degistirmesi
ile hukuku da derinden etkilemesi kacinilmaz olmustur. Internetin tiiketicilere getirdigi en
onemli yararlardan birisi de ihtiyaclarini karsilayabilecek duruma gelmis olmalaridir.
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1 Hatice Ozdemir Kocasakal, Elek-
tronik Sozlesmeden Dogan Uyusma-
zliklanin  Cézumunde Uygulanacak
Hukukun ve Yetkili Mahkemenin
Tespiti, istanbul, 2003, p. 5;

2 Serdar Canbaz, Elektronik Ticaret,
Edirne, 2003, p. 48

I.INTRODUCTION

Given the way the internet now impacts
people’s lives and developed and altered
traditional habits, it has been inevitable that
this has had a profound effect on the law.
One of the most important benefits that the
internet brings to consumers is that they are
able to easily fulfil their needs. Millions of
individuals around the world provide prod-
ucts and services that consumers want to
purchase through websites, and these con-
sumers make agreements with commercial
enterprises operating in different parts of
the world in an electronic environment. In
this situation, there is a need for internation-
al protection against the large-scale com-
mercial enterprises on the opposite side of
these agreements (click-wrap agreements),
agreements which consumers mostly enter
with a “single click” on websites. Because
consumers do not have the opportunity to
negotiate the terms of agreements with the
companies in question, as party to these
agreements, there is a risk that the consum-
er becomes subject to the law of a country
other than that where the consumer is locat-
ed. Here, the issue of what law is to be ap-
plied to agreements is a critical question in
terms of protecting the consumer in future
disputes. We will examine these issues in
our article.

I. GIRIS

internetin insanlarin hayatlarina girisi, gelisme-
si ve eski geleneksel aligkanliklan degistirmesi
ile hukuku da derinden etkilemesi kaginilmaz
olmustur. internetin tuketicilere getirdigi en
onemli yararlardan birisi de ihtiyaclarini karsi-
layabilecek duruma gelmis olmalardir. Dinya
Uzerinde milyonlarca birey, almak istedikleri
urunleri ve hizmetleri internet siteleri Uzerin-
den saglamakta ve elektronik ortamda dunya-
nin farkli bolgelerinde faaliyet gosteren ticari
isletmeler ile sozlesmeler yapmaktadirlar. Bu
durumda tuketicilerin internet siteleri Uzerin-
den cogunlukla “tek bir tiklama” ile kurdukla-
rn bu sozlesmelerin (click-wrap stzlesmeleri)
karsi tarafinda yer alan buyuk o6lgekli ticari is-
letmeler karsisinda milletlerarasi duzeyde ko-
runmasi ihtiyaci s6z konusu olmustur. Cunku
tuketiciler bu sozlesmelere taraf olurken s6z
konusu isletmeler ile sozlesmelerin sartlan
hususunda muzakere etme gibi bir firsat olma-
digindan sozlesmede tuketicinin bulundugu
Ulkenin hukukundan farkli bir tlkenin hukuku-
na tabi olacagi seklinde bir duzenleme vyer al-
mas! durumunda tuketicilerin hi¢ bilmedikleri
Ulkenin kanunlariyla karsi karsiya kalma riski
bulunmaktadir. iste bu dunyanin sozlesmele-
re uygulanacak hukukun ne olaca@i hususu,
daha sonrasinda ¢ikabilecek ihtilaflarda tuke-
ticinin korunmasi acisindan kritik bir soru ola-
rak karsimiza ¢cikmaktadir. Bizde makalemizde
bu hususlarn mercek altina alacagiz.

110 GSI ARTICLETTER

INTERNET SITELERI ARACILIGIYLA KURULAN ELEKTRONIK TUKETICI

I1. DEFINITION OF
ELECTRONIC TRADE

With developments in technology, consum-
ers are now in a position where they can car-
ry out necessary market research and com-
parison on a global scale and pay for the
goods and services they receive without the
need for physical contact with the producer.
The concept of electronic commerce, which
is described as the whole process that
brings producers and consumers together,
is defined by the World Trade Organization
as “production, advertising, sales, and distri-
bution of goods and services over telecom-
munication networks”.

In this way, electronic agreements conclud-
ed by parties can be expressed as agree-
ments made using internet tools in an elec-
tronic environment.”

The transfer of goods and services between
businesses and consumers was traditional-
ly carried out by telephone, television, and
fax. After the establishment of the internet
and its opening up to the use of business-
es and consumers, such transactions de-
veloped under the leadership of the virtual
stores Amazon and e-bay, involving the sale
of goods, from computers to food products,
and the provision of services.2

SOZLESMELERINE UYGULANACAK HUKUKUN TESPITI

MAKALELER
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Il. ELEKTRONIK TiCARET
TANIMI

Teknolojide yasanan gelismelerle birlikte tuke-
ticiler intiyac duyduklan mal ve hizmetleri Greti-
ciyle fiziki olarak karsi karsiya bulunmaya gerek
kalmadan, gerekli pazar arastirmasi ve karsilas-
tirmasini kuresel capta yaparak ve aldigi mal ve
hizmetlerin 6demesini yine sanal ortamda ger-
ceklestirebilecegi duruma gelmistir. Ureticileri ve
tuketicileri bir araya getiren surecin tamami ola-
rak nitelendirilen elektronik ticaret kavrami Dun-
ya Ticaret Orgutti tarafindan “Mal ve hizmetlerin
retim, reklam, satis ve dagitimlannin telekomi-
nikasyon aglan uzerinden yapilmasidir” olarak
tanimlanmistir. Bu dogrultuda taraflarnin akdettigi
elektronik sozlesmeler ise elektronik ortamda
internet araglar kullanilarak yapilan s6zlesmeler
olarak ifade edilebilir."

Mal ve hizmetlerin isletmeden tuketiciye sa-
tilmasi ve buna iliskin islemler; telefon, tele-
vizyon, faks gibi geleneksel araclarla gercek-
lestirilmekteydi. internet aginin olusturulmasi
isletmelere ve tuketicilerin kullanimina agilma-
sinin ardindan “Amazon” ve “e-bay” internet
siteleri onderliginde gelisen isletme ve tuketici
arasi islemler, bugun geldigi noktada sanal
magaza uygulamalariile bilgisayardan otomo-
bile, gida urunlerinden danigsmanlik hizmetle-
rine kadar pek ¢cok mal satigi veya hizmet te-
minine iliskin so6zlesmeleri kapsamaktadir.?

A

1 Hatice Ozdemir Kocasakal, Elek-
tronik Soézlesmeden Dogan Uyusma-
zliklanin  C6zumunde Uygulanacak
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DETERMINATION OF THE LAW APPLICABLE TO ELECTRONIC

CONSUMER AGREEMENTS MADE THROUGH WEBSITES

A. Types of Electronic Commerce

1. In Terms of Type of Subject Product

As mentioned above, all kinds of prod-
ucts and services such as food, clothing,
furniture, computer programs, consul-
tancy services can now be subject to
electronic commerce.® There is a distinc-
tion between direct and indirect elec-
tronic commerce, which depends on the
nature of the products and services and
whether or not performance takes place
on the internet.*

a. Indirect Trade

Indirect trade is trade in which, due to its
nature, the performance of the act can only
take place physically, even though transac-
tions such as advertising, marketing, and
payment of goods or services can be per-
formed online.®

For example, while the processes involved in
the transaction, including payment for prod-
ucts with a material nature such as books,
mobile phones, and computers can take
place on the internet, it is not possible to de-
liver the products in question on the internet.

b. Direct Trade

Direct trade involves commercial transac-
tions in which all of the performance from
the beginning to the end of the agreement
is carried out on the internet.®

Direct trade consists of intangible goods or
services that can be distributed, downloaded,
and used worldwide though digitalization, for
example computer programs and consulting
or information services in some branches, and
consequently are suitable for performing on
the internet without physical contact.”

2. In Terms of the Parties

Electronic commerce is divided into sub-mod-
els according to the status of the parties
and their commercial relationship: busi-
ness-to-business (B2B), business-to-consum-
er (B2C), consumer-to-consumer (C2C), and
business-to-administration (B2A).8

a. Business-to-Business Electronic

Commerce

Business-to-business transactions can be
carried out over the internet, as well ason a
closed network system established between

A. Elektronik Ticaret Turleri

1. Konu Olan Urinlerin Niteligi
Bakimindan

Yukarida da belirttigimiz Uzere gida, giyim, mo-
bilya, bilgisayar programlari, danismanlik hiz-
metleri gibi her tarlu urun ve hizmetler elekt-
ronik ticarete konu olabilmektedir.® Bu aran
ve hizmetlerin niteligine bagli olarak ifalarinin
internet ortaminda gerceklesip gerceklesme-
mesine gore dogrudan ve dolayli elektronik
ticaret ayrimi s6z konusu olmaktadir.*

a. Dolayli Ticaret

Dolayli ticaret, bir mal ya da hizmetin rek-
lami, pazarlanmasi ve bedelinin 6denmesi
gibi islemler ¢evrim ici olarak gerceklestiri-
lebilmesine ragmen, mahiyeti geregdi edimin
ifasinin ancak fiziki olarak gerceklesebildigi
ticaret taradur.® Ornegin kitap, cep telefo-
nu, bilgisayar gibi maddi bir nitelige sahip
olan urunlerin ticaretine dair 6deme dahil
onceki sureclerin hepsi, internet ortaminda
gerceklesebiliyorken s6z konusu urunlerin
tesliminin internet ortaminda gergeklesmesi
mumkun degildir.

b. Dogrudan Ticaret

Dogrudan ticaret, s6zlesmenin basindan so-
nuna kadar gerceklesen ifalarin tamaminin
internet ortaminda gercgeklestirildigi ticari
islemlerdir.®

Dogrudan ticaretin konusunu ise, bilgisayar
programlari gibi dijital hale getirilerek dunya
capinda dagitilabilen, yuklenebilen, kullani-
labilen trunler ile bazi dallarda danismanlik
yapilmasi veya bilgi verilmesi hizmetleri gibi
maddi olmayan ve buna bagli olarak fiziksel
bir temas olmadan internet ortaminda ifa
edilmeye elverigli mal veya hizmetler olus-
turmaktadir.”

2. Taraflar Bakimindan

Elektronik ticaret, taraflarinin sahip oldugu sifa-
ta gore alt modellere ayrnlmaktadir. Elektronik
ticaret, ticari iliskiye taraf olanlarn sifatina gore;
isletmeler arasi islemler (business to business,
B2B), isletmelerle tiiketiciler arasi islemler (busi-
ness to consumer, B2C), tuketiciler arasi islem-
ler (consumer to consumer, C2C) isletmelerle
idare arasi islemler (business to administration,
B2A) gibi ayrima tabi tutulmaktadir.?

a. isletmeler Arasi Elektronik Ticaret
isletmeler arasi islemler, internet tizerinden
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parties that have a continuous business rela-
tionship and therefore know each other.?

In this model, the seller company conveys the
information of its products to the buyer enter-
prise via the internet, and the buyer business
creates an order for the products. Upon re-
ceipt of the order, the seller company sends
the products to the buyer business.™

b. Business-to-Consumer

Electronic Commerce

Consumer transactions are those related to
the supply of goods and services to meet
personal or family needs." As well as furni-
ture, books, and clothing, consumers can
purchase services such as online courses,
language training, psychology consultancy
through company websites.

SOZLESMELERINE UYGULANACAK HUKUKUN TESPITI

gerceklesebilecegi gibi, daha ¢ok aralarin-
da surekli is iligkisi olan, dolayisiyla birbirini
taniyan taraflar arasinda kurulan kapali ag
sistemi Uzerinde de saglanabilir.°

Bu modelde internet araciligi ile satici isletme,
urunlerinin bilgisini alici isletmeye ulastirmak-
ta; alici igletme Urunler igin siparis olusturmak-
tadir. Yapilan siparis Uzerine, satici isletme,
urtnleri alici isletmeye gdondermektedir.™

b. isletmelerle Tuketiciler Arasi

Elektronik Ticaret

Tuketici islemleri, kisisel veya ailevi ihtiyac-
lar karsilamak Uzere yapilan mal ve hizmet
teminine iliskin islemlerdir.” Tuketiciler ihti-
yac duyduklari mobilya, kitap, giyim veya in-
ternetin gelismesiyle birlikte online bir kurs,
dil egitimi, psikoloji danismanlik gibi mal ve
hizmetleri isletmelerin internet siteleri Uze-
rinden satin alabilirler.

Electronic transactions based on an individual user selling
to another consumer constitute a business model between

consumers.

Bireysel kullanicinin bir iirtinii diger bir tiiketiciye satmasi
iizerine kurulu olan elektronik islemler, tiiketiciler arasi
ticaret modelini olusturmaktadir.

c. Consumer-to-Consumer

Electronic Commerce

Electronic transactions based on an individual
user selling to another consumer constitute a
business model between consumers.”? In ad-
dition to selling homemade products, cars, and
clothing through various intermediary websites
that bring users together, individuals can offer
and buy online services, for example courses
through sites such as www.udemy.com.

d. Business-to-Administration

Electronic Commerce
Thisisatransaction that takes placeinthe elec-
tronic environment between enterprises and
government institutions. Examples of the B2A
trade modelinclude a company paying its tax-
es, selling its goods or services to government
agencies, and delivering tender specifications
to relevant parties on the internet.*®

c. Tuketiciler Arasi Elektronik Ticaret
Bireysel kullanicinin bir aranu diger bir tu-
keticiye satmasi Uzerine kurulu olan elektro-
nik islemler, tuketiciler arasi ticaret modelini
olusturmaktadir.’? Bireyler kullanicilari bir
araya getiren cesitli araci internet siteleri
Uzerinden birbirlerine ev yapimi urtnleri,
araba, giyim esyalarn satmalarinin yaninda,
www.udemy.com gibi siteler Uzerinden onli-
ne kurs hizmeti verip alabilmektedirler.

d. isletmelerle idare Arasi

Elektronik Ticaret

isletmelerle devlet kurumlar arasinda elekt-
ronik ortamda gerceklesen islemlerdir. Bir
sirketin vergilerini 6demesi, mallarini ya da
hizmetlerini devlet kurumlarina satmasi, iha-
le sartnamelerinin internet ortaminda ilgilile-
re ulastirilmasi ve tekliflerin de yine internet
ortaminda sunulabilmesi B2A ticaret modeli-
ne 6rnek olusturmaktadir.’

MAKALELER
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DETERMINATION OF THE LAW APPLICABLE TO ELECTRONIC

CONSUMER AGREEMENTS MADE THROUGH WEBSITES

I1l. ELECTRONIC
CONSUMER
AGREEMENTS

Although making electronic agreements
digitally over the internet is a distinctive mix
of features, the type of agreement we exam-
ine here is consumer agreements between
businesses and consumers. With today’s
technology, while consumers benefit from
the fruits of electronic commerce, such as
being integrating with the global market, ex-
amining products, researching, comparing,
finding the most economic, and being able
to perform all these actions quickly, protect-
ing consumers from the unequal power of
large-size businesses has become an im-
portant issue. Due to this, material norms
that protect the inexperienced and econom-
ically and socially weaker party to agree-
ments have begun to be accepted.™

Article 3 of the Law on Consumer Protection
defines consumer transactions as involv-
ing “goods or services markets, including
public legal entities acting for commercial
or professional purposes, all kinds of agree-
ments and legal transactions between real
or legal persons acting on their account and
consumers, including works, transportation,
brokerage, insurance, power of attorney,
banking, and similar agreements”. Clause
F of the same article defines a consumer as
a "Real or legal person acting for commer-
cial or non-professional purposes”. In this
respect, consumer agreements can be de-
fined as agreements established between
persons acting for commercial or non-pro-
fessional purposes and persons acting for
commercial or professional purposes. The
important point here is that the adjectives of
the parties will be the decisive point in de-
fining an agreement as a consumer agree-
ment.

Electronic consumer agreements, on the
other hand, can be defined as agreements
that occur between consumers and people
acting for commercial or professional pur-
poses in the digital environment or on the
internet.

I1l. ELEKTRONIK
TUKETIiCi SOZLESMELERI

Elektronik sozlesmelerinin internet Uzerinden
ve dijital ortamda yapilmasi ayirt edici bir 6zellik
olarak kargimiza ¢ikmakla birlikte, bizim burada
inceleyeceg@imiz sozlesme tura ise isletmelerle
tuketiciler arasi gerceklesen tuketici stzlesme-
leri olacak. Sozlesmelerde taraflar arasinda 6n-
gorulen irade muhtariyeti ilkesi, tuketici sozles-
melerinde tuketiciler agisindan zararli sonuglar
dogurabileceginden, tarihsel sureg icinde etki-
sini kaybetmeye baslamistir. Bundan dolayli sU-
reg icerisinde, s6zlesmenin diger tarafina oranla
tecrtibesiz, ekonomik ve sosyal bakimdan zayif
konumda olan tarafi koruyucu maddi normlar
kabul edilmeye basglanmistir.™

Gunumuz teknolojisinde tuketiciler kuresel pazara
entegre olma, Urtnleri inceleme, arastirma, karsi-
lastirma, ekonomik olani bulma ve bu sureclerin
hepsini hizli bir sekilde gerceklestime gibi elekt-
ronik ticaretin sagladigi meyvelerden yararlaniyor-
ken, dogal olarak buyuk isletmelerin karsilannda
korunmalarn da ¢ok daha 6énemli bir mesele haline
gelmistir. Hangi islemlerin tuketici islemi olacag
sorusunu sordugumuzda ise 6502 sayili Tuketici-
nin Korunmasi Hakkinda Kanun'un 3. maddesi bu
soruya cevap vermekte ve tuketici islemini, “Mal
veya hizmet piyasalaninda kamu tuzel kisileri de da-
hil olmak Uizere ticari veya mesleki amaglarla hare-
ket eden veya onun adina ya da hesabina hareket
eden gercek veya tuzel kisiler ile tUketiciler arasin-
da kurulan, eser, tasima, simsarlik, sigorta, vekalet,
bankacilik ve benzeri sozlesmeler de dahil olmak
Uzere her turlt sézlesme ve hukukiislemi” seklinde
tanimlamaktadir. Yine ayni maddenin f bendinde
tuketici: “Ticari veya mesleki olmayan amaclarla
hareket eden gercek veya tlzel kisiyi” olarak ta-
nimlanmaktadir. Bu itibarla, tuketici stzlesmeleri
bir tarafinda ticari veya mesleki olmayan amaglarla
hareket eden kisiler ile ticari veya meslekiamaclarla
hareket eden kisiler arasinda kurulan akitler olarak
tanimlanabilir. Buradaki Gnemli nokta bir sézlesme-
yi tUketici sozlesmesi olarak tanimlayabilmek icin
taraflann sifatlannin belirleyici nokta olacagidir.

Elektronik Tuketici Sozlesmeleri ise tuketi-
Ci ve ticari veya mesleki amaclarla hareket
eden kisiler arasinda dijital ortamda veya in-
ternet ortaminda meydana gelen sozlesme-
ler olarak adlandirilabilir.
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A. Establishment of Electronic
Consumer Agreements Via
Websites

In accordance with Article 1 of the Turk-
ish Code of Obligations, the parties to an
agreement are required to express their
mutual and compatible wills in order for the
agreement to be established. An electronic
consumer agreement involves the decla-
ration of a proposal prior to the declaration
of intent and the subsequent declaration of
acceptance being made online or digitally.
The methods we encounter in the establish-
ment of electronic consumer agreements
are making agreements with communica-
tion tools such as websites, electronic mail,
chat channels, or social media.” The tool
we examine here is websites, which are the
most widely used tool.

Businesses that want to offer their goods or
services to the public via the internet create
awebsite. Websites are used both to present
information about products offered for sale
and to place orders for these products.™

Displaying goods by showing prices on
websites is considered within the scope of
the provision of “Displaying the goods by
showing the price or sending the tariff, price
list, or the like, unless otherwise clearly and
easily understood, is considered a proposal”
asregulated in paragraph 2 of Article 8 of the
Turkish Code of Obligations.'” The predom-
inantly defended view in the doctrine is that
information on products on websites should
be accepted as an invitation to action, not
a requirement. According to this view, it is
accepted that requirement can only be real-
ized by filling the order form on the internet
user’s website.®

However, if the information on the website
includes the essential elements of an agree-
ment, such as the price of the goods or ser-
vices and the basic features of the products,
and does not contain a statement indicating
that the seller or the service provider is not
bound by the offer made, it should be ac-
cepted as a requirement.'®

SOZLESMELERINE UYGULANACAK HUKUKUN TESPITI

A. Elektronik Tiiketici
Sézlesmelerinin internet Siteleri
Araciligiyla Kurulusu

6098 sayili Turk Borglar Kanunu 1. maddesi
uyarinca sozlesmenin kurulabilmesi igin ta-
raflarin karsilikli ve birbirine uygun iradelerini
aciklamalar gerekmektedir. irade beyanla-
rindan énce gelen éneri beyaninin ve sonra
gelen kabul beyaninin internet veya dijital
ortamda gergeklesmesi halinde elektronik tu-
ketici sdzlesmelerinden bahsediyor olacagiz.
Elektronik tuketici sozlesmelerinin kurulu-
sunda karsimiza ¢ikan yontemler ise, internet
siteleri, elektronik posta, sohbet kanali kulla-
nimi veya sosyal medya gibi iletisim araclar
ile sdzlesmelerin yapilmasidir.’™ Bizim burada
inceleyeceg@imiz ara¢ ise en yaygin olarak
kullanilan internet siteleri olacak.

Yukarida bahsettigimiz mal veya hizmetleri-
ni internet araciligiyla halka sunmak isteyen
isletmeler bu amacla kendilerine bir internet
sitesi olustururlar. internet siteleri, hem sa-
tisa sunulan urunlerle ilgili bilgilerin sunul-
masi, hem de bu urunlerle ilgili sipariglerin
verilmesi i¢in kullanilmaktadir.®

internet siteleri Uzerinden fiyat gésterilerek
mal sergilenmesi Turk Borglar Kanunu’nun
8. maddesi 2. fikrasinda duzenlenen “fiyatin
gosterilerek mal sergilenmesi veya tarife, fi-
yat listesi ya da benzerlerinin génderilmesi,
aksi acikca ve kolaylikla anlasilmadikga 6ne-
ri sayilir'’ hukmunun kapsaminda degerlen-
dirilmektedir.”” Doktrinde agirlikli olarak sa-
vunulan gorus, internet sitelerinde Grunlere
iliskin yer alan bilgiler icap degil, icaba davet
olarak kabul edilmesi yonundedir. Bu goru-
se gore, icap, ancak internet kullanicisinin
internet sitesinde yer alan siparis formunun
doldurulmasiyla gerceklesebilecedi kabul
edilmektedir."®

Ancak internet sitelerinde yer alan bilgiler,
mal veya hizmetlerin fiyati, Grtnlerin temel
ozellikleri gibi sozlesmenin objektif bakim-
dan esasli unsurlarini icermesi ve satici veya
hizmet sunan tarafin yapmis oldugu teklifi ile
bagli olmadigini gosteren bir ifadeyi icerme-
mesi halinde, icap olarak kabul edilmelidir.™
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IV. DETERMINATION OF
THE LAW APPLICABLETO
ELECTRONIC CONSUMER
AGREEMENTS

The issue of determining the law applicable
to agreements becomes important where
electronic agreements involve foreign ele-
ments. In order for a consumer agreement
to have a foreign element, elements such as
the place where the agreement is made or
the place of performance of the acts must be
located in a country other than the country
where the consumer is located. This criteri-
on should also be taken as the basis in terms
of consumer agreements established via the
internet.?° The rules of conflict of laws apply
in agreements established on the internet
that bear a foreign element. Article 24 of In-
ternational Private and Civil Procedure Law
(“IPCPL") numbered 5718 stipulates two
subjective and objective binding rules in
the determination of the law to be applied to
such agreements.?!

A. Choice of Law in Electronic
Consumer Agreements

In accordance with Article 24/1 of the IPCPL,
the parties to an agreement have the right to
determine the law applicable to that agree-
ment. However, in agreements where one of
the parties is in a stronger position than the
other, it is argued that there should not be a
choice of law at all or that it should be limit-
ed to protect the weaker side.??

In agreements established within the frame-
work of electronic commerce, it is accepted
that the position of the parties of the agree-
ment toward each other should be taken
as the basis when determining whether
the choice of law can be made validly.?® In
this respect, Article 26 of the IPCPL titled
Consumer Agreements, beyond Article
24/1 of the IPCPL, is applied in agreements
where one of the parties is commercial or
professional and the other is a consumer:
“Consumer agreements for the provision of
goods or services or loans for professional
or non-commercial purposes, are subject to
the law chosen by the parties, without prej-
udice to the minimum protection that the
consumer will have in accordance with the
mandatory provisions of the law of habitual

IV. ELEKTRONIK
TUKETICI
SOZLESMELERINE
UYGULANACAK
HUKUKUN TESPITI

Elektronik sozlesmelerin yabancilik unsuru
icermesi halinde, bu sozlesmelere uygula-
nacak hukukun tespiti hususu gundeme
gelmektedir. Bir tuketici s6zlesmesinin ya-
bancilik unsuru tasimasi icin, sézlesmenin
yapildigi yer veya edimlerin ifa yeri gibi un-
surlarin tuketicinin mutad meskenin bulun-
dugu ulkeden farkli bir ulkede bulunmasi
gerekmektedir. internet araciligg ile kurulan
tuketici sozlesmeleri acisindan da bu kriter
esas alinmalidir.? internet ortaminda kurulan
ve yabancilik unsuru tasiyan sozlesmelerde
kanunlar ihtilafi kurallan uygulama alani bula-
caktir. 5718 sayili Milletlerarasi Ozel Hukuk Ve
Usul Hukuku Hakkinda Kanun'un (“MOHUK")
24. maddesinde s6zlesmeye uygulanacak hu-
kukun tespitinde subjektif ve objektif iki grup
baglama kurali 6ngorulmustar.?”

A. Elektronik Tuketici
Sozlesmelerinde Hukuk Secimi

MOHUK 24/1. maddesi uyarinca taraflar
sozlesmeye uygulanacak hukuku belirleye-
bilme hakkina sahiptirler. Ancak taraflardan
birinin digerine nazaran daha guclu konum-
da oldugu sozlesmelerde hukuk segiminin
ya hi¢ kabul edilmemesi ya da zayif tarafi
koruyacak sekilde sinirlandirilmasi gerektigi
savunulmaktadir.?

Elektronik ticaret cercevesinde kurulan
sozlesmelerde de, hukuk seciminin gecerli
olarak yapilip yapilamayacagi belirlenirken,
sozlesmenin taraflaninin birbirleri karsisinda-
ki konumunun esas alinmasi gerektigi kabul
gorulmektedir.?® Bu itibarla taraflardan biri-
nin ticari veya mesleki amacla hareket eden
isletmeler, digerinin ise tuketici oldugu s6z-
lesmelerde MOHUK 24/1. maddesinden 6te
Tuketici Sozlesmeleri baslikli MOHUK 26/1.
Maddesi uygulama alani bulacaktir: “Mes-
leki veya ticari olmayan amacla mal veya
hizmet ya da kredi saglanmasina yonelik
tuketici sozlesmeleri, tuketicinin mutad mes-
keni hukukunun emredici hukamleri uyarin-
ca sahip olacagi asgari koruma sakli kalmak
kaydiyla, taraflarin sectikleri hukuka tabidir.”
Madde uyarinca, Tuketici sozlesmeleri, tuke-
ticinin mutad meskeni hukukunun emredici
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residence.” Pursuant to the aforementioned
Article, consumer agreements shall be sub-
ject to the law chosen by the parties, without
prejudice to the minimum protection that
the consumer has in accordance with the
mandatory provisions of consumers’ habitu-
al residence law.

In click-wrap agreements, established by
clicking the “l accept” button under the gen-
eral conditions provided on the website, the
provision is included in the general terms.?

Although there are many opinions in the
doctrine regarding whether the provision
regarding the applicable law, one of the gen-
eral conditions in click-wrap agreements, is
valid, Article 26/1 of the IPCPL also sets out
the limit of validity and provides consumer
protection. For example, where a company
that operates in Sweden sells furniture to a
consumer whose habitual residence is in
Turkey, and the parties agree that Swedish

SOZLESMELERINE UYGULANACAK HUKUKUN TESPITI

hukumleri uyarinca sahip olacag asgari ko-
ruma sakli kalmak kaydiyla, taraflarn sectik-
leri hukuka tabi olacaktir.

internet sitesinde ilan edilen genel sartlarin
altinda yer alan “kabul ediyorum” butonu-
nun tiklanmasi suretiyle kurulan click-wrap
sOzlesmelerde ise, hukum genel sartlar igin-
de yer almaktadir.?*

Doktrinde Clik-wrap s6zlesmelerinde genel
sartlar arasinda yer alan uygulanacak huku-
ka iliskin hukmun, gecerli olup olmadigina
iliskin pek cok goértus bulunmakla birlikte
MOHUK 26/1. maddesi, ilgili hukmun gegerli
oldugunu kabul edecegimiz dunyada da, sI-
nin gizerek tuketiciyi koruma altina almistir.
Ornegin isveg'te bulunan ve internet Uze-
rinden Turkiye dahil olmak Gzere pek ¢ok
Ulkeye mobilya satan bir igsletme ile bu islet-
menin internet sitesinden evi icin bir koltuk
siparisi veren ve mutad meskeni Turkiye’'de
bulunan bir tuketici arasindaki click-wrap

In agreements established within the framework of electronic
commerce, it is accepted that the position of the parties of
the agreement toward each other should be taken as the basis
when determining whether the choice of law can be made

validly.

Elektronik ticaret cercevesinde kurulan sozlesmelerde
de, hukuk seciminin gecerli olarak yapilip yapilamayacagi
belirlenirken, sozlesmenin taraflarinin birbirleri karsisindaki
konumunun esas alimmasi gerektigi kabul gormektedir.

Law applies to their click-wrap agreement
performed through the Swedish company’s
website, were a dispute between the parties
to arise, the consumer has the protection
provided by Turkish Law if is not provided
by Swedish Law.

sOzlesmesinin ilgili maddesi uyarinca sozles-
meye isve¢ Hukuku'nun uygulanacag kabul
edilmis olsa da, taraflar arasinda bir ihtilaf ¢ik-
masi durumunda tiiketici isve¢ Hukuku'nun
saglamadigi Turk Hukuku'nun sagladigi koru-
maya sahip olacaktir.
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B. Determination of the Law
Applicable According to the
Objective Binding Rule

If parties to an electronic consumer agree-
ment do not determine which law will
be applied, Article 26/2 of the IPCPL
stipulates that the law of the place
where the consumer is located, where
the consumer is considered to be con-
tinuously living and has better knowl!-
edge of its protective provisions, shall
be applied.?® “If the parties have not
made a choice of law, the customer's
habitual residence law is applied.”

Article 26 of the IPCPL stipulates the
realization of one of the many condi-
tions of the law of the place where the
customer's habitual residence is locat-
ed, and the rule of active activity of the
merchant towards this country should
be realized in terms of websites.?® In
consumer agreements established for
purchases made on internet sites, it is
claimed that if the consumer performs
these transactions in another coun-
try on a portable computer, it must be
accepted that the consumer performs
these transactions in the place of his
habitual residence until proven other-
wise.?”

V. CONCLUSION

Electronic agreement refers to agreements
established through the internet. Although
the internet here is only a tool, it will also
find an application area in terms of electron-
ic agreements to the extent that the rules
in the Code of Obligations regarding the
establishment of agreements, when they
begin to have terms and results.?® However,
requests and acceptances made on a web-
site are made digitally, unlike conventional
tools. For consumers who fulfil their needs
through websites of businesses located in
another country, international law has in-
troduced “the minimum protection that it
will have in accordance with the mandatory
provisions of the habitual residence law” in
agreements in which the law is applied to
protect the weaker party, the consumer. For
example, a consumer in habitually resident
in Turkey purchasing any product through
Amazon.co will have the minimum protec-
tion under Turkish consumer law, even if it
had been decided to apply American law
in the agreement prepared by Amazon.

B. Objektif Baglama Kurali
Uyarinca Uygulanacak Hukukun
Tespiti

Elektronik tuketici sozlesmelerinde taraflar
uygulanacak hukuku belirlememislerse MO-
HUK 26/2. maddesi tuketiciyi tuketicinin su-
rekli olarak yasadigi ve kendisini koruyucu hu-
kumlerini daha iyi bildigi kabul edilen, mutad
meskenin bulundugu yerin hukukunun uygu-
lanaca@ini hukum altina almistir.?® “Taraflarin
hukuk secimi yapmamis olmasi halinde, tuke-
ticinin mutad meskeni hukuku uygulanir.”

MOHUK 26. maddesi tuketicinin mutad mes-
keninin bulundugu yer hukukunun uygulan-
masi pek ¢ok sartlardan birinin gerceklesme-
sine baglanmasiyla birlikte, internet siteleri
acisindan, tacirin bu ulkeye yonelik aktif bir
faaliyette bulunmasi kuralinin gerceklesme-
si gerekir. Bu kuralin kabul edilebilmesi igin
internet sitelerine erisimin olmasi bir kistas
olmayip, s6z konusu sitenin tuketicinin mu-
tad meskeninin bulundugu ulkeye yonelik
hazirlanmis olmasi gerekmektedir.? internet
sitelerinde yapilan aligverislerde kurulan tu-
ketici sozlesmelerinde, tuketici bu islemleri
tasinabilir bilgisayar ile baska bir tlkede ger-
ceklestirmesi durumunda aksi ispat edilince-
ye kadar tuketicinin bu islemleri mutad mes-
keninin bulundugu yerde yaptiginin kabul
edilmesi gerektigi ileri surulmektedir.?”

V.SONUC

Elektronik sozlesme, internet araciligiyla
kurulan sozlesmeleri ifade eder. internetin
burada sadece ara¢ oldugunu goérmekle
birlikte, sozlesmelerin kurulmasi, hukim
ve sonuglarini dogurmaya basladigr an
konusunda Bor¢lar Kanunu’'nda yer alan
kurallar uygun duastugu olcude elektronik
sOzlesmeler bakimindan da uygulama alani
bulacaktir.22 Ancak internet sitesi tzerinden
gerceklesen icap ve kabuller klasik araclar-
dan farkli olarak dijital ortamda gercekles-
mektedir. ihtiyaclarini bagka bir ulkede yer
alan isletmelerin internet siteleri Uzerinden
gerceklestiren tuketiciler acisindan ise mil-
letlerarasi hukuk zayif taraf olan tuketiciyi
korumak adina uygulanacak hukukun belir-
lendigi sozlesmelerde “mutad meskeni hu-
kukunun emredici hukumleri uyarinca sahip
olacag asgari koruma” getirmistir. Ornegin
Amazon.com Uzerinden herhangi bir tran
alan ve mutad meskeni Turkiye'de bulunan
bir tuketici, Amazon sirketinin hazirlamis ol-
dugu sozlesmede Amerikan Hukuku'nun
uygulanacag kararlastinlmis olsa bile Turk
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Consequently, even though American Law
stipulates the consumer has the right to re-
turn the product without justification within
ten days, the consumer will have the right
as stipulated in Turkish Law to return the
product within fourteen days. In agreements
where the applicable law is not determined,
the law to be applied where certain condi-
tions are met is determined as “the custom-
er's habitual residence”, pursuant to Article
26 of the IPCPL.
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