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ABSTRACT

The contract of work which has been regulated be-
tween the Articles 470 and 486 of the Turkish Code
of Obligations numbered 6098 (hereinafter referred
to as “TCQ") is a type of synallagmatic and consen-
sual contract in which the contractor undertakes
an obligation to perform a work while the employer
which is the other party to such agreement is ob-
ligated to pay the fee for the work. Among the re-
lated articles, various obligations of the contractor
related to the work has been regulated and as per
the first paragraph of Article 477 of the TCO such
obligations related to the work of the contractor
shall be terminated after the implicit or explicit ac-
ceptance of the work by the employer. In this arti-
cle, conditions of the delivery of the work, proce-
dures for the acceptance of the work and liability
of the contractor for the defective work has been
analyzed.
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OZET

6098 sayili Turk Borglar Kanunu'nun (bundan sonra
"TBK" olarak anilacaktir) 470. ile 486. maddeleri ara-
sinda duzenlenen eser sdzlesmesi, taraflardan biri
olan yuklenicinin bir eser meydana getirmeyi, bunun
karsiliginda sdzlesmenin diger tarafi olan is sahibinin
de bir bedel 6demeyi ustlendigi iki tarafa borg yukle-
yen, rizai bir sozlesme turadur. llgili maddeler arasin-
da yuklenicinin esere iliskin ¢esitli borglar duzenlen-
mis olup yuklenicinin bu borglarnin sona ermesinin
TBK'nin 477. maddesinin ilk fikrasinda eserin issahi-
bi tarafindan acikca veya ortult olarak kabulunden
sonra sona erecedi duzenlenmistir. Bu makalede
de eserin tesliminin sartlarini, eserin kabulunun na-
sil yapilacagi ve yuklenicinin esere iliskin ayiplardan
sorumlulugu incelenmistir.
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ARTICLES

PART 6

DELIVERY AND ACCEPTANCE OF THE WORK IN CONTRACTS OF WORK

In this article, firstly, conditions for the valid delivery of work in contract of works
will be examined and then acceptance of the delivered work by the employer and
provisions in case of employer rejects the work due to defective or incomplete work

will be dwelled on.

Bu makalede oncelikle eser sozlesmelerinde eserin tesliminin gecerli bir sekilde yapilmasinin
sartlar1 incelenecek, sonrasinda teslim edilen eserin issahibince kabulii ve issahibinin
eserin ayipli veya eksik olmasi sebebiyle kabul etmemesi durumunda uygulanacak hiikiimler

tizerinde durulacaktir.

y'

FOOTNOTE

1 Reason of the Turkish Code of Obli-
gations numbered 6098 - Article 470.

2 sozluk.gov.tr Date of Ac-
cess:17.06.2020.

3 Yavuz, Cevdet (2019). Borglar
Hukuku Dersleri (Ozel Hukumler).
Istanbul, Beta Yayinlari. s. 544.

I.INTRODUCTION

Contracts of work are type of contracts that
are regulated within the TCO and where the
contractor is obliged to create a work.

With the definition made in the TCO, inaccu-
rate terms like “against price” and “produc-
tion of something” which used for the con-
tract of work in the abolished Turkish Code
of Obligations numbered 818 have been
fixed. The term “price” is often used to define
the cost of goods. Moreover, “something” in
the “production of something” is actually re-
fers to “work” and it is more appropriate to
use “create” rather than “production” due to
fact that changes to be made to an existing
work can be subject to contract of work.’

The scope of “work” which defined in TCO
has not specified. Turkish Language Soci-
ety, has defined the work as “the product
created by labour, artwork”.? So indeed, in
the doctrine, a creation of work which can
be determined obijectively and is a material
or intangible result due to a specific work
would be a subject to contract of works.®
Accordingly, including construction of a
building situations like placing an ad on the
newspaper, filling the teeth, a project cre-
ated by an architect, fireworks show would
also considered as a subject to the contract
of works.

I. GiRiS

Eser sOzlesmeleri, TBK'da duzenlenen ve
yuklenicinin eser meydana getirme borcunu
ustlendigi sozlesmelerdir.

TBK'da yapilan tanim ile eski 818 sayili Turk
Borglar Kanunu’'nda eser sozlesmeleri igin
kullanilan “semen mukabilinde” ve “bir sey
imalini” seklindeki hatali ibareler duzeltilmistir.
Cunku “semen” terimi genellikle bir malin sa-
tis bedelini ifade etmek icin kullanilmaktadir.
Ayrica, eski kanunda yer alan “bir sey imali”
ibaresindeki “sey” ile “eser” kastedilmekte ve
“imal” s6zcugu yerine, mevcut bir eser Uze-
rinde yapilacak degisikliklerin de eser sozles-
mesinin konusunu olusturabilmesi sebebiyle,
“meydana getirme” sézcuklerinin kullanilmasi
daha uygun dusmektedir.

TBK'da tanimi yapilan “eser” kelimesinin kapsa-
mi ise tam olarak belirlenmemistir. Tark Dil Kuru-
mu, eser kavramini “Emek sonucu ortaya konan
uran, yaprit” olarak tanimlamistir.2 Gergekten de,
ogretide, tespiti objektif olarak mamkun olan,
belirli bir calisma sonucu bir maddi veya maddi
olmayan sonucun meydana getirilmesi eser s6z-
lesmesinin konusunu olusturacaktir.® Buna gére
bir binanin meydana getirilmesinin yani sira ga-
zeteye ilan verilmesi, dise dolgu yaptinimasi, bir
mimarin yarattigi proje, havai fisek gosterisi gibi
durumlar da eser sézlesmesinin konusuna gire-
bilecektir.
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Within the scope of TCO, there are 7 (seven)
obligations of the contractor in contract of
works. These obligations are as follows; (i)
carrying out the work with adherence and
diligence, (ii) carrying out the work direct-
ly by himself/herself, (iii) procurement of
equipment and material, (iv) notification as
general, (v) commencing the works timely
and continuation the work thereafter. The
other 2 (two) obligations of the contractor,
which are also subject to this article, are de-
livery of the work which has created by him/
her and contractor’s liability for the defec-
tive work. In this regard, in this article, first-
ly, conditions for the valid delivery of work
in contract of works will be examined and
then acceptance of the delivered work by
the employer and provisions in case of em-
ployer rejects the work due to defective or
incomplete work will be dwelled on. Lastly,
reviewed subjects will be evaluated.

Il. DELIVERY OF THE
WORK IN CONTRACT OF
WORKS

Conditions of the delivery for the work by
the contractor, or even obligation of the de-
livery itself, is not regulated in the TCO. How-
ever, in the doctrine, due to concept of “de-
livery” mentioned in various articles of TCO,

ESER SOZLESMELERINDE ESERIN TESLIMi VE KABULU

TBK kapsaminda eser sozlesmelerinde yUk-
lenicinin 7 (yedi) adet borcu bulunmaktadir.
Bu borglar sirasiyla; (i) isi sadakat ve 6zen-
le yapma borcy, (i) isi dogrudan dogruya
kendisinin yapmasi borcu, (iii) arag, gerec
ve malzeme saglama borcu, (iv) genel inbar
borcuy, (v) ise zamaninda baslama ve devam
etme borcu seklindedir. Bu makalenin ko-
nusunu olusturan yuklenicinin diger 2 (iki)
borcu ise yuklenicinin meydana getirdigi
eseri teslim etme borcu ile yuklenicinin ese-
re iliskin ayiba karsi tekefful sorumlulugu-
dur. Buna gore, bu makalede 6ncelikle eser
sOzlesmelerinde eserin tesliminin gecerli bir
sekilde yapilmasinin sartlari incelenecek,
sonrasinda teslim edilen eserin igsahibince
kabulu ve issahibinin eserin ayipli veya eksik
olmasi sebebiyle kabul etmemesi durumun-
da uygulanacak hukumler Uzerinde duru-
lacaktir. Son bolumde, incelenen konularin
degerlendirilmesi yapilacaktir.

Il. ESER
SOZLESMELERINDE
ESERiIN TESLiMi

TBK'da eserin yuklenici tarafindan nasil
teslim edilecegi ve hatta teslim borcu-
nun kendisi de duzenlenmemistir. An-
cak, 6gretide, TBK'nin muhtelif maddele-
rinde gecen “teslim” kavrami sebebiyle
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DELIVERY AND ACCEPTANCE OF THE WORK IN CONTRACTS OF WORK

it is accepted that in addition to contractor’s
obligation to create the work, contractor’s
obligation to deliver the work is its principal
obligation.* In practice, it is observed that
various mechanisms has been developed
regarding the delivery of the work. For in-
stance, for the delivery of the work within
the scope of the contract, two-stage mech-
anisms such as "completion" and "final com-
pletion" are established, as well as only one-
stage acceptance mechanisms.

In addition, within the scope of TCO, deliv-
ery of the work to the employer free of any
defects is one of the primary obligation of
the contractor. Accordingly, it is not suffi-
cient to merely deliver the work to the con-
tractor in order to discharge from this liabili-
ty but also the work should not contain any
defects at the same time. With the delivery
of the work to the employer free of any de-
fects and acceptance of such work by the
employer, contractor’s liability regarding the
work is terminated and employer is become
liable for such work. However, even though
acceptance of the work performed by the
employer, as per Article 477 of the TCO, con-
tractor is still be liable for the hidden defects
contained in the work.

Employer may always avoid to receive the
defective or incomplete work. With this,
employer can the contractor in default and
may use its elective rights granted to him as
specified in the TCO. However, if employer
receives and accepts the work even fif it is
defective, contractor's obligation to deliv-
er the work and liability to defective work
terminates. In this respect, it is important to
determine the received date of the work and
time of performance.

Unless otherwise specified in the contract,
general principles of the TCO shall be ap-
plied on determining the delivery date of the
work.% In Article 89 of the TCOQ, it is regulated
that specific obligations (obligations involv-
ing a non-substitutable item) will be execut-
ed at the subject obligation’s place when
the contract is established. From this point
of view, one can state that delivery of the
works regarding immovable property will be
executed at the place of such property. De-
livery of the work for the movable property

yuklenicinin eseri meydana getirmenin
yani sira teslim etmesinin de asli yukum-
lultkleri arasinda yer aldigi kabul edil-
mektedir’. Uygulamada ise eserin teslimi
acisindan cesitli mekanizmalarin gelisti-
rildigi goralmektedir. Ornegin, sozlesme
kapsamindaki eserin teslimi icin “gecici
kabul” ve "kesin kabul” seklinde iki asa-
mali mekanizmalar kuruldugu gibi sade-
ce tek asamali kabul mekanizmalarina da
rastlanmaktadir.

Ayrica, eser sozlesmeleri icin TBK tahtin-
da yuklenicinin eseri “ayipsiz” bir sekilde
issahibine teslim etmesi yuklenicinin esas
bor¢larindan biridir. Buna gore, yuklenici-
nin bu borgtan kurtulmasi i¢in eseri issahi-
bine teslim etmesi yeterli olmamakta, eserin
ayni zamanda herhangi bir ayip icermeme-
si gerekmektedir. Eserin ayipsiz bir sekilde
issahibine teslimi ve eserin issahibi tara-
findan kabulu ile birlikte yuklenicinin eser
bakimindan sorumlulugu sona ermekte ve
esere iliskin butiin hasarlardan issahibi so-
rumlu olmaktadir. Ancak, eser igsahibi tara-
findan kabul edilse bile yuklenicinin esere
iliskin gizli ayiplar bakimindan sorumlulugu
TBK'nin 477. maddesi uyarinca devam et-
mektedir.

issahibi ayipli ya da eksik olarak imal edilmis
eseri teslim almaktan her zaman kaginabi-
lir. Bu sekilde davranan igsahibi yukleniciyi
temerride dusurerek TBK'da kendisine ta-
nimis oldugu secimlik haklarini kullanabilir.
Ancak issahibi ayipli olsa da meydana getiri-
len eseri teslim alinca yuklenicinin eseri tes-
lim borcu ve esere iliskin ayiba karsi tekefful
sorumlulugu sona erer. Bu bakimdan, eserin
teslim alindigi an ve ifa zamaninin belirlen-
mesi nem arz etmektedir.

Sozlesmede aksi belirtilmedigi surece
eserin teslim edildigi zamanin belir-
lenmesinde TBK'nin genel hukumleri
uygulama bulur.® TBK'nin 89. madde-
sinde parg¢a borg¢larinin sézlesmenin
kuruldugu sirada bor¢ konusunun
bulundugu yerde ifa edilecegi belir-
tilmistir. Buradan hareketle tasinmaz
egyalara iliskin eserlerin teslimi ilgili
eserin bulundugu yerde gerceklese-
cektir. Tasinir esyalarailigkin eserlerin
teslimi ise tasinir esyanin zilyetliginin
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will be considered as executed when pos-
session of such property transferred to em-
ployer. In case of materials used in the cre-
ation of the work supplied by the contractor,
both possession and ownership of the work
must be transferred to the employer.®

The delivery date of the work usually set out
in the contract. However, in case of such time
does not specified in the contract, Article 90
of the TCO shall be applied. According to the
relevant article, all obligations become due at
the time of birth of such obligation. However,
as specified in Article 90 of the TCO, while de-
termining the due date of the obligation, one
must take into consideration the legal rela-
tionship between the parties. Thus, it is hard
to state that obligation of the delivery of the

ESER SOZLESMELERINDE ESERIN TESLIMi VE KABULU

issahibine devri ile gerceklesecektir.
Tasinir esyaya iliskin eserde kullani-
lan malzemenin yuklenici tarafindan
saglanmasi durumunda ilgili esyanin
mulkiyetinin de gecirilmesi gerek-
mektedir.®

Eserin teslim edilecegi zaman genellikle
so6zlesmede belirtilir. Ancak, s6zlesmede
boylesi bir sure belirtilmemesi durumun-
da TBK'nin 90. madde hukumleri uygula-
ma alani bulacaktir. ilgili maddeye gore
her bor¢ dogdugu andan itibaren muac-
cel olacaktir. Ancak, TBK'nin 90. madde-
sinde de belirtildigi Uzere, bu belirleme
yapilirken hukuki iliski g6z énane alin-
malidir. Buradan hareketle eserin teslimi
borcunun ilgili s6zlesmenin kuruldugu

Employer may always avoid
incomplete work.

to receive the defective or

issahibi ayipli ya da eksik olarak imal edilmis eseri teslim
almaktan her zaman kacinabilir.

work is become due at the time of contract
is established, due to nature of the contract
of the work. If the parties did not specified
the time of performance within the contract,
this gap will be filled in accordance with the
nature of the work and parties’ hypothetical
intention. While doing this, the time that an
expert will normally spend in order to finish
the work during the creation of the subject
matter will be taken into account.”

Subsequent to delivery of the work in to the
employer in accordance with the contract
and the TCO, employer shall be liable for all
risks and benefits of the work. Moreover, as
per Article 479 of the TCO, with the delivery
of the work, employer’s obligation to pay the
price regarding the work will become due.

anda muaccel olacagini sdylemek eser
sozlesmelerinin niteligi geregi cok zor-
dur. Sozlesmede taraflar ifa zamanini
belirtmedigi takdirde bu bosluk isin ni-
teligi ve taraflarin farazi iradelerine gore
doldurulacak ve bu yapilirken de somut
olaya konu eserin meydana getirilmesi
sirasinda deneyimli bir uzmanin normal
halde isi bitirmek icin harcayacagi sure
g6z 6nunde tutulacaktir.”

Eserin s6zlesme ve TBK hukumlerine uygun
olarak igsahibine teslim edilmesi akabinde
esere iliskin yarar ve hasar igsahibine ge-
cer. Ayrica, eserin teslim edilmesi ile birlikte
TBK'nin 479. maddesi uyarinca issahibinin
esere iligkin bedeli yukleniciye 6deme borcu
muaccel olacaktir.

MAKALELER

A

DiPNOT

4 Yavuz, Cevdet (2019). Borglar
Hukuku Dersleri (Ozel Hukumler).
Istanbul, Beta Yayinlar. s. 562; Yilmaz,
Suha. (2019). Eser Sozlesmelerinde
Eseri Teslim Borcunun Vadesi. Yuksek
Lisans Tezi, Galatasaray Universitesi
Sosyal Bilimler Enstitusu, Istanbul.

5 Yavuz, Cevdet (2019). Borglar
Hukuku Dersleri (Ozel Hukumler).
istanbul, Beta Yayinlari. s. 562.

6 Yilmaz, Suha. (2019). Eser
Sozlesmelerinde Eseri Teslim
Borcunun Vadesi. Yuksek Lisans
Tezi, Galatasaray Universitesi Sosyal
Bilimler Enstitusu, istanbul.

7 Yavuz, Cevdet. (2019). Borglar
Hukuku Dersleri (Ozel Hukumler).
Istanbul, Beta Yayinlar. s. 563.

2021 WINTER 101



ARTICLES

PART 6

4

FOOTNOTE

8 Koéseoglu, Can Baris. (2017). Eser

Sozlesmesi Kapsaminda Ayip ve Bildi-

rimi. Cag Universitesi Sosyal Bilimler
Enstitusu, Mersin.

9 Yargitay 21. HD. E. 2008/7313 K.
2008/8470 T. 3.6.2008; istanbul BAM,
15. HD. E. 2019/12 K. 2019/375 T.
26.3.2019; Istanbul Anadolu 9. Asliye
Ticaret Mahkemesi, E. 2018/575 K.
2019/387, T. 16.4.2019

10 Yargitay 15. HD. E. 2014/3272 K.
2014/5970T. 22.10.2014

11 2014/5941 T. 26.9.2014

12 Gur, Mustafa. (2016). Arsa Payi
Karsiligi Ingaat Sozlesmesinde Eksik
ifa ve Ayipli ifa Kavramlari. Yuksek
Lisans Tezi, Yasar Universitesi Sosyal
Bilimler Enstitusu, izmir.

DELIVERY AND ACCEPTANCE OF THE WORK IN CONTRACTS OF WORK

I1l. ACCEPTANCE OF THE
WORK IN CONTRACT OF
WORK

Acceptance is a declaration of intention
which can be declared by employer and
consists that work does not include any de-
fect, itisin accordance with the contract and
work is suitable for the purposes specified
in the contract. With the acceptance of the
work employer declares that work does not
consists any defects and employer shall not
claim any defect related to the work. How-
ever, even the work is accepted by the em-
ployer as explained below, the contractor's
liability for the implicit defects will continue.

As per Article 474 of TCO, upon the delivery
of the work, the employer shall examine such
work as soon as possible with regards to the
natural flow of life and if an implicit defect is
determined, the employer shall inform the
contractor within a reasonable time. Article
477 of TCO regulates that the work may be
accepted either by an implicit or explicit decla-
ration of intent.? In this respect, besides being
able to accept the work by an explicit decla-
ration of intent, the employer may also accept
the work explicitly. It's important to note that if
the employer fails to examine and inform the
contractor about the implicit defects, the work
will be deemed as accepted.

At this point, it is necessary to mention the
actual use of the work as to the acceptance
of the work with an implicit declaration of
intent. In some of its decisions, the Turkish
Court of Cassation concludes that the actual
use of the work may be an assumption for
the acceptance of the work even if the intent
of acceptance isn't declared.® Accordingly,
the actual use of the work without an implic-
it or explicit declaration of intent maybe be
interpreted by the Court as an acceptance
of the employer. More than that, in case of
the employer utilizes the work and then he/
she claims that the work hasn’t been ac-
cepted, it can be considered as a breach of
the rule of good faith regulated in Article 2
of the Turkish Civil Code. Nevertheless, it's
important to mention that this approach
of the Court of Cassation is not absolute,
meaning that the actual use is not always
equal to the acceptance. For instance, in a
court case related to the deficient delivery
of subway construction, the Turkish Court of
Cassation stated that even the payments of
progress and the finalization of invoices do

111. ESER
SOZLESMELERINDE
ESERIN KABULU

Kabul, issahibi tarafindan verilen, eserin
herhangi bir ayip icermedigine ve eserin
sozlesmeye ve sozlesme ile elde edilmek
istenen amaca uygun olduguna dair irade
beyanidir. Eserin igsahibi tarafindan ka-
bulu ile issahibi eserin herhangi bir ayip
icermedigini ve esere iliskin herhangi bir
ayip iddiasinda bulunmayacagini beyan
etmektedir. Ancak, asagida da anlatildigi
Uzere, eser issahibi tarafindan kabul edilse
bile yuklenicinin esere iliskin gizli ayiplan
devam edecektir.

Eserin tesliminden sonra issahibi TBK'nin
474. maddesi uyarinca islerin olagan akisi-
na gore imkan bulur bulmaz eseri gézden
gecirmek ve ayiplar varsa, bunu uygun
bir sure icinde yukleniciye bildirmek zo-
rundadir. TBK'nin 477. maddesinde eserin
kabulunun agik veya o6rtuld irade beyaniy-
la gerceklesecegi belirtilmistir.® Bu bakim-
dan igsahibi eseri ac¢ik bir irade beyaniyla
ortaya koyabilecegdi gibi issahibi eseri or-
tala bir sekilde de kabul edebilir. Ayrica
belirtmek gerekir ki, is sahibi, eseri gbzden
gecirmeyi ve yukleniciye ayip bildiriminde
bulunmayi ihmal ederse, eseri kabul etmis
sayilacaktir.

Burada, eserin 6rtulu bir irade beyaniyla kabul
edilmesine iligkin olarak eserin fiili kullanimin-
dan bahsetmek gerekir. Yargitay, baz karar-
larinda esere iliskin kabul yapilmasa bile ilgili
eserin issahibi tarafindan fiilen kullanilmaya
baslanmasini eserin issahibince kabul edildigi
seklinde bir varsayima varmaktadir.’ Bu dog-
rultuda, issahibi kendisine teslim edilen eser
bakimdan acik veya o6rtulu bir beyanda bu-
lunmasa bile ilgili eseri fiillen kullanmaya bas-
lamasi durumunda Yargitay bu durumu eserin
issahibince kabul edildigi seklinde yorumla-
yabilecektir. Ayrica, igssahibinin eseri fiilen kul-
lanmaya baslamasi fakat sonradan ilgili eseri
nunu’'nun 2. maddesi uyarinca durustlik ku-
rallarina aykinlik olarak degerlendirilebilecek-
tir. Ancak, Yargitay'in bu tutumunun mutlak
olmadigini, bagka bir ifadeyle eserin igsahibi
tarafindan fiilen kullaniminin her zaman kabul
anlamina gelmeyecegini belirtmek gerekmek-
tedir. Ornek olarak, metro insaatinin eksik tes-
lim edilmesine iliskin bir olayda Yargitay, hak
ediglerin yapilip faturalarnn kesinlesmesinin
bile eserin teslim edildigi anlamina gelmedigi-
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not necessarily mean the work has been de-
livered.™ In this regard, each case should be
separately evaluated within its own circum-
stances to determine whether the process of
acceptance has concluded or not.

The acceptance of the work by the em-
ployer ends the obligations of the con-
tractor. However, if the work isn’t accept-
ed by the employer due to the defect
and the conditions of the liability of the
contractor listed between Article 474 and
478 of TCO are fulfilled, the contractor
may be held responsible.

Another confusion confronted in practice is
about detecting whether a work which has
been delivered is defective or it is incom-
plete. In contracts of work, it's crucial and
as difficult to distinguish between these two
terms. While the Court of Cassation defines
defective work as the absence of qualities
that should normally exist or work with fea-
tures that should not exist according to the
contract or the provisions of the law, incom-

ESER SOZLESMELERINDE ESERIN TESLIMi VE KABULU

ni belirtmistir.’ Bu dogrultuda, eser bakimin-
dan kabul islemlerinin gerceklesip gercekles-
mediginin tespit edilmesinde mevcut kosullar
g6z 6nune alinarak her olay bakimindan ayri
bir degerlendirme yapilmasi gerekmektedir.

Eserin igsahibi tarafindan kabulu ile birlikte yuk-
lenicinin eser bakimindan sorumlulugu sona
erecektir. Ancak, eserin kusurlu olmasi sebebiyle
issahibi tarafindan kabul edilmemesi ve TBK'nin
474. ve 478. maddeleri arasinda sayilan yukleni-
cinin eserdeki ayiptan sorumlu tutulabilmesinin
sartlannin gerceklesmesi halinde yuklenicinin
sorumluluguna gidilebilecektir.

Uygulamada ortaya ¢ikan bir karisiklik da
eserin ayipli mi olduguna yoksa eserin eksik
olarak teslim edildigine iliskindir. Eser s6z-
lesmelerinde eksik is ile ayipli isin ayriminin
yapilmasi olduk¢a énemlidir ve bir o kadar
da zordur. Yargitay, ayipli isin eserde sozles-
me ve yasa hukumlerine gére normal olarak
bulunmasi gereken niteliklerin bulunmama-
sI ya da bulunmamasi gereken bozuklukla-
rnn bulunmasi olarak tanimlarken eksik isi

Economic Integrity is considered to present if one of the com-
panies controls legally or actually controls other company or

companies.

Ekonomik Biitiinliik, sirketlerden birinin digerini yva da di-
gerlerini hukuki ya da fiili olarak kontrol etmesi olarak ta-

nimlanmistir.

plete work is defined as the work that has
never or partially never been done." In the
same decision, the Court stated that an ex-
pert’s report is needed to determine which
situations originate an incomplete work.

Additionally, another point to mention is
the divisibility of the main subject of a con-
tract of work. For incomplete work to exist,
the work subject to the contract should be
divisible. In other words, if the completed
part of the work can be separated from the
incomplete part and used independently,
the employer may claim an incomplete
work."?

The legal consequences of the defective work
and the incomplete work are explained below:

hic veya kismen yapilmayan ig olarak tanim-
lamaktadir.” Ayni kararda Yargitay, somut
olayda hangi durumlarin eksik is oldugunun
tespiti icin bilirkisi raporuna ihtiyac oldugu-
nu belirtmistir.

Ayrica belirtilmesi gereken bir bagka husus da,
eser sozlesmelerinde, sozlesmenin konusu
olan eserin bolunup boélunemeyecegi duru-
mudur. Sozlesmeye konu eserin bolunmesi
mumkun ise eksik is gindeme gelebilecektir.
Bir bagka ifadeyle, eserin tamamlanan kism,
tamamlanmayan kismindan ayrilabiliyor ve
ondan bagimsiz bir sekilde kullanilabiliyor ise
issahibi eksik is iddiasinda bulunabilecektir.
Eserin ayipli ve eksik olmasina iliskin bag-
lanan sonuglar asagida anlatilmistir.
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DELIVERY AND ACCEPTANCE OF THE WORK IN CONTRACTS OF WORK

A. Defective Fulfillment

If the delivered work doesn’t comply with
the qualifications stipulated in the contract
of work or does not have the necessary
qualifications to be present in the work in
accordance with the principle of trust, it will
result in the defectiveness of the work and
the contractor will be responsible in accor-
dance with Article 474 and 478 of the TCO.
In this case, the employer is not obliged to
accept the work and he/she may apply to
the contractor for the removal of the defects
as per Article 475 of TCO.

Hereby the defective performance should
be determined. In Turkish legislation, de-
fects about the work can be gathered under
two headings. These defects are as follows:

Explicit Defect: Explicit defects are those
that can be noticed by an examination after
the delivery of the work. The liability of the
contractor for such defects ends with the
acceptance of the work by the employer. In
the event that such defects are detected, the
employer may exercise optional rights spec-
ified in article 475 of TCO. These optional
rights as follows:

i. revocation of contract

ii. receiving the work as delivered and re-
questing a discount

iii. requesting the removal of the defects un-
less it costs unproportioned amount
According to the Article 478 of TCO, the
above-mentioned rights of the employer for
the works delivered defective expire after

i. 2 (two) years in movable structures,

ii. 5 (five) years in immovable structures and
iii. 20 (twenty) years regardless of the nature
of the work in cases where the contractor is
in seriously defective.

Implicit Defect: The implicit defects are
those that can not be revealed after control
or an examination to be made on the work
and can be only noticed after the use of the
work or the defects hidden in the work by
the contractor intentionally. The liability of
the contractor in terms of these defects con-
tinues even after the acceptance of the work
by the employer. However, according to the
paragraph 3 of article 477 of TCO, the em-

A. Ayipli ifa

Teslim edilen eserin eser sozlesme-
sinde ongorulen niteliklere uymama-
sI veya guven ilkesi uyarinca eserde
bulunmasi gerekli niteliklere sahip
olmamasi, eserin ayipli olmasi sonu-
cunu doguracak ve TBK'nin 474. ila
478. maddeleri uyarinca yuklenicinin
sorumlulugu s6z konusu olacaktir. Bu
durumda, issahibi eseri kabul etmekle
yukumlu olmayip TBK'nin 475. madde-
si uyarinca ilgili ayiplarin giderimi i¢in
yukleniciye basvurabilecektir.

Burada eserin ayipli ifasinin ne oldugu belir-
tilmelidir. Turk mevzuatinda eser hakkindaki
ayiplar 2 (iki) baslik altinda toplanabilir. Bu
ayiplar asagidaki sekildedir:

Acik Ayip: Acik ayiplar, eserin tesliminden
sonra issahibi tarafindan eserin kontrolu ile
ortaya cikabilecek ayiplardir. Bu tur ayiplar
bakimindan yuklenicinin sorumlulugu ese-
rin igsahibi tarafindan kabulu ile sona ermek-
tedir. Bu tur ayiplarin tespiti halinde igsahibi
TBK'nin 475. maddesinde belirtilen se¢imlik
haklarini kullanabilir. Bu segimlik haklar asa-
@ida siralandigi sekildedir:

i. s6zlesmeden donme,

ii. eseri alikoyup bedelden indirim veya
iii. agin bir masraf gerektirmemesi sartiy-
la eserdeki ayibin giderilmesini isteme.
TBK'nin 478. maddesine gore, ayipli tes-
lim edilen eserler i¢in issahibinin yukari-
da bahsedilen haklari;

(i) tasinir yapilarda 2 (iki) yil,

(i) tasinmaz yapilarda 5 (bes) yil ve
(iii) yuklenicinin agir kusurlu oldugu haller-
de eserin niteligine bakilmaksizin 20 (yirmi)
yilin gegmesiyle zamanasimina ugrar.

Gizli Ayip: Gizli ayiplar, eserde gergek-
lestirilecek kontrol ve muayene ile orta-
ya clkamayacak ve eserin kullanimi ile
fark edilebilecek veya eserde yuklenici
tarafindan kasten gizlenen ayiplardir. Bu
ayiplar bakimindan yuklenicinin sorum-
lulugu eserin issahibi tarafindan kabulu
sonrasinda da devam etmektedir. Ancak,
TBK'nin 477. maddesinin 3. fikrasina
gore issahibi gizli ayiplar ortaya ¢iktiktan
sonra gecikmeksizin durumu yukleniciye
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ployer shall notify the contractor without de-
lay after the implicit defects appear, other-
wise it's deemed to have accepted the work.

B. Lack of Fulfilment

Another common situation in practise is the
incomplete performance of the contractor
in terms of work. In the case of incomplete
performance, there is no completed and de-
livered work. The situation here is that the
works that are justifiable expected from the
contractor have never been done.

What is the defective work is not defined in the
laws, to determine it is left to the jurisprudence
and doctrine. According to the Court of Cassa-
tion, the defective work in contracts of work is
defined as “the work which is not done in the
amount shown in the project with the contract
and its annexes, or some of the manufactures
not made but have been agreed to be made or
that should be made due to the nature of the
work and whose current version is accepted by
the employer.”*® In the continuation of the same
decision, it is stated that the costs of the defective
work can be requested at any time during the
period of limitation, without the need to submit a
reservation claim. It is even stated that there will
be nointerpretation that the employer is deemed
and may not ask for the costs of the defective
work due to the fact that the employer made tem-
porary and definitive admissions without reserva-
tion and is delayed in giving a warning.

In the event that the work is incomplete,
the employer cannot use the elective rights
specified in Article 475 of the TCO. This is
because the above-mentioned alternative
rights can only be used in cases where the
relevant work is “defective”.

The employer can remedy the losses caused
by the contractor’s incomplete work in accor-
dance with the general provisions of the TCO.
In this context, in accordance with Article 125
of the TCO, the employer, due to the losses
caused by the incomplete work of the contrac-
tor may use the alternative rights listed below:

i. To request the same performance of the
debt (in other words, requesting the comple-
tion of the incomplete work) and requesting
the compensation of the damage caused by

ESER SOZLESMELERINDE ESERIN TESLIMi VE KABULU

bildirmek zorundadir; aksi takdirde eseri
kabul etmis sayilir.

B. Eksik ifa

Uygulamada sik goérulen bir diger durum
ise yuklenicinin eser bakimindan eksik ifasi
durumudur. Eksik ifa durumunda ortada ta-
mamlanmis ve teslim edilmis bir eser bulun-
mamaktadir. Buradaki durum yukleniciden
tamamlanmasinin beklenmesi hakli olan is-
lerin hi¢ yapilmamis olmasidir.

Eksik isin ne oldugu kanunlarda tanim-
lanmamis, bunun belirlenmesi ictihat
ve Ogretiye birakilmistir. Yargitay’a gore
eser sOzlesmelerinde eksik is “isin so6z-
lesme ve ekleri ile projesinde gosterilen
miktarda yapilmamasi ya da kararlastiri-
lan veya isin niteligi itibariyle yapilmasi
gereken bazi imalatlarin yapilmamis ve
mevcut halini is sahibinin kabul ettigi
eser (ig)""® seklinde tanimlanmaktadir.
Ayni kararin devaminda eksik is bedeli-
nin ihtirazi kayit ileri sirmeye gerek ol-
maksizin zamanasimi suresi i¢inde her
zaman istenmesinin mumkdn oldugu
belirtilmistir. Hatta igssahibinin gecici ve
kesin kabulleri cekincesiz yapmasi ve ihtar
cekmekte gecikmesi nedeniyle issahibinin
kusurlu kabul edilip eksik ise dair bedelle-
ri isteyemeyecegi seklindeki yorumun s6z
konusu olmayacagi belirtilmistir.

Eseri eksik olmasi halinde igsahibi, TBK'nin
475. maddesinde belirtilen secimlik haklarini
kullanamaz. Bunun nedeni, yukarida belirtilen
secimlik haklarin sadece ilgili eserin “ayipli” ol-
dugu durumlarda kullanilabilmesidir.

isveren, yuklenicinin eksik isinden kaynak-
lanan zararlarint TBK'nin genel hukumle-
rine uyarinca giderebilir. Bu kapsamda,
issahibi, TBK'nin 125. maddesi uyarinca,
yuklenicinin eksik is dolayisiyla ugradigi
zararlardan otarg;

i. borcun aynen ifa edilmesini isteme (bir
baska ifadeyle eksik isin tamamlanmasini
isteme) ve borcun ifasinin gecikmesi sebe-
biyle ugradigi zararin tazminini isteme veya

ii. sozlesmeden donerek borcun ifa edilme-
mesinden dolayi dogan zarar kalemlerini is-

MAKALELER

DiPNOT

13 Yargitay 15. HD. E. 2011/485 K.
2012/1218T. 1.3.2012

A

2021 WINTER

105



ARTICLES

PART 6

DELIVERY AND ACCEPTANCE OF THE WORK IN CONTRACTS OF WORK

the delay of the performance of the debt.

ii. To revoke the contract and request com-
pensation fort the loss arising from the
non-performance of the debt.

At the same time, the statute of limitations
regarding the use of these alternative rights
will be subject to the periods specified in
Article 147 of the TCO. Accordingly, receiv-
ables arising from the failure of the contrac-
tor to fulfill its obligations are subjectto a 5
(five) year of the limitation period. Receiv-
ables to be claimed by the employer due to
incomplete work will also be subject to the
relevant 5 (five) years of limitation.

IV. CONCLUSION

Contracts of work are amongst the types of
contracts frequently encountered in prac-
tice and are widely used in many areas. In
this regard, it's very important to determine
under which conditions the work can be
accepted and whether the work is defective
or incomplete and to clarify the results con-
nected to them.

In our article, first of all, the difference be-
tween delivery and acceptance of the work
is specified. It has been determined that the
delivery of the work to the employer by the
contractor doesn’t mean the acceptance of
the work by the employer and the contrac-
tor will continue to be under obligation for
the work even if the work is delivered. With
the delivery of the work to the employer, the
owner is obliged to examine the work ac-
cording to the usual flow of the works and
report any defects if exist.

Secondly, the acceptance of the work is em-
phasized. Acceptance of the work can be
made with the explicit or implicit declaration
of intent of the employer. Accordingly, the
employer can verbally acknowledge that he/
she accepts the work as delivered to him/
her with a report to be signed regarding the
work. Also, the actual use of the work by the
employer may mean acceptance of the work.

In case the work is defective, the employer
should report this to the contractor without
delay. If the work is defective, the employer
may use one of the alternative rights to re-
voke the contract, the receive the work as
delivered and to request a discount from the
price, to request the removal of the defect in
the work provided that it does not require
excessive costs. In order for the Principal to

teme secimlik haklarindan birini kullanabilir.
Ayni zamanda, bu sec¢imlik haklarnn kullani-
mina iliskin zamanasimi TBK'nin 147. mad-
desinde belirtilen surelere tabi olacaktir.
Buna gore yuklenicinin yukamluluklerini ifa
etmemesinden dogan alacaklar 5 (bes) yillik
zamanasimina tabidir. issahibinin eksik is
dolayisiyla talep edecegi alacaklar da ilgili 5
(bes) yillik zamanasimina tabi olacaktir.

IV. SONUC

Eser s6zlesmeleri, uygulamada sik¢a kar-
silasilan ve bircok alanda kullanimi yaygin
olan sozlesme tarlerindendir. Bu bakim-
dan, eser sozlesmelerinde eserin hangi
kosullarda kabul edilebilecegi ve eserin
ayipli veya eksik olup olmadiginin tespiti
ve bunlara baglanan sonuglarin netlestiril-
mesi olduk¢a 6nem arz etmektedir.

Calismamizda oncelikle eserin teslimi
ve kabulu arasindaki fark belirtilmistir.
Eserin, yuklenici tarafindan issahibine
salt tesliminin eserin issahibi tarafindan
kabul anlamina gelmeyecedi ve eser
teslim edilse bile yuklenicinin eser baki-
mindan sorumlulugunun devam edecegi
saptanmigtir. Eserin issahibine teslimi ile
issahibi, islerin olagan akisina gore eseri
gozden gecirmek ve varsa ayiplari bildir-
mekle yuokumluadar.

ikinci olarak, eserin kabulu tzerinde du-
rulmustur. Eserin kabulu igsahibinin acik
veya oOrtulu irade beyaniyla yapilabilir.
Buna gore, issahibi eseri kabul ettigini s6z-
U olarak ikrar edebilir veya esere iliskin
imzalayacagi bir tutanak ile eseri kendisi-
ne teslim edildigi sekilde kabul ettigini be-
lirtebilir. Ayrica, eserin igsahibi tarafindan
fillen kullanilmaya baslanmasi da eserin
kabultu anlamina gelebilecektir.

Eserin ayipli olmasi durumunda issahibi
bunu gecikmeksizin yukleniciye bildir-
melidir. Eserin ayipli olmasi halinde issa-
hibi sozlesmeden dénme, eseri alikoyup
bedelden indirim isteme veya asiri bir
masraf gerektirmemesi sartiyla eserdeki
ayibin giderilmesini isteme secimlik hak-
larindan birini kullanabilir. igsahibinin
TBK'nin 475. maddesindeki secimlik hak-
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exercise his/her alternative rights in Article
475 of the TCO, the delivered work must not
comply with the qualifications stipulated in
the legislation and the contract.

However, if the work is a work that can be
used by dividing and the divisible part is
not delivered to the employer at all, in other
words, if a work is not performed at all, the
employer will be able to compensate the
damages according to the general provi-
sions in the 125th article of the TCO instead
of the alternative rights in the 475th article
of the TCO. The reason for this is that the
alternative rights listed in Article 475 of the
TCO can only be used in the event that the
work is defective. In the absence of work or
work that has been delivered and complet-
ed, the existence of a defective work cannot
be mentioned, and therefore, the alternative
rights regarding the defective work cannot
be exercised. In right to demand compensa-
tion for the damaged caused by the delay of
the execution of the debt and the delay of
the execution of the debt pursuant to Arti-
cle 125 of the TCO, or to claim the damages
arising from the failure of the debt by revok-
ing the contract.

y
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larini kullanabilmesi igin teslim edilen ese-
rin mevzuatta ve so6zlesmede 6ngoérulen
niteliklere uymamasi gerekmektedir.

Ancak, eserin bolunerek kullanilabilecek ni-
telikte bir is olmasi ve bolunebilen kisminin
issahibine hic teslim edilmemesi, bir baska
ifadeyle bir isin hi¢ yapilmamasi durumun-
da, issahibi TBK'nin 475. maddesinde yer
alan secimlik haklar yerine TBK'nin 125. mad-
desindeki genel hakamlere gore zararlarini
giderebilecektir. Bunun sebebi, TBK'nin 475.
maddesinde yer alan secimlik haklarin sadece
eserin ayipli olmasi ihtimalinde kullanilabile-
cek secimlik haklar olmasindan kaynaklan-
maktadir. Ortada teslim edilen ve tamamlanan
bir eser veya is bulunmamasi halinde ayipli bir
eserin varligindan so6z edilemeyecek ve dola-
yisiyla ayipli esere iliskin secimlik haklar kulla-
nilamayacaktir. Bu durumda igsahibi TBK'nin
125. maddesi uyarinca borcun aynen ifasi ile
borcun ifasinin gecikmesi sebebiyle ugradigi
zararin tazminini isteme veya soézlesmeden
donerek borcun ifa edilmemesinden dolayi
dogan zararlanni isteme haklarindan birini
kullanabilir.
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