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ABSTRACT

Secret partnerships are frequently encountered
since they are often preferred by people banned
from a particular trade or subject to trade prohibi-
tion. However, there is no regulation regarding se-
cret partnerships in Turkish Law.
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Tuark Hukuku'nda gizli ortakliga iliskin herhangi bir
duzenleme mevcut olmamakla birlikte, Ozellikle tica-
retten men edilen veya ticaret yapma yasagina tabi
bulunan kisiler tarafindan tercih ediliyor olmasi sebe-
biyle gizli ortakligin uygulamada sikca karsilasilan bir
ortaklik iliskisi oldugu soylenebilecektir.
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THE SECRET PARTNERSHIP RELATIONSHIP AND RESPONSIBILITIES OF SECRET
PARTNERS UNDER THE SCOPE OF JOINT-STOCK AND LIMITED LIABILITY COMPANIES

This article discusses the secret partnership relationship regarding joint-stock companies
and limited liability companies and disclosures regarding the secret partnership
relationships in Turkish Law. It also discusses secret partnership agreements between
parties and the financial, administrative, and judicial responsibilities of secret partners
in joint-stock and limited liability companies.

Isbu makalede, gizli ortaklik iliskisi anonim sirket ve limited sirket baglaminda ele alinacak
olup Tiirk Hukuku’nda karsilasilan gizli ortaklik iliskilerine, taraflar arasinda yapilan gizli
ortaklik sozlesmesine ve bu baglamda anonim sirket ve limited sirkete ortak olan gizli ortagin
mali, idari ve adli sorumluluguna iliskin aciklamalara yer verilecektir.

4

FOOTNOTE

1 Barlas, Adi Ortaklik Temeline Dayali
Sozlesme lligkileri, p. 185

I.INTRODUCTION

The types of partnerships encountered in
Turkish Law are ordinary partnerships (joint
venutures), regulated in Article 620 and the
subsequent provisions of the Turkish Code
of Obligations No. 6098 (“TCO"), unlimited
liability partnerships, limited liability partner-
ships, joint-stock partnerships, cooperatives,
and commandite partnerships, regulated
from Article 124 to 644 of the Turkish Com-
mercial Code No. 6102 (“TCC"). While secret
partnerships are not recognized in the TCC, in
practice, it is a preferred method of operating,
particularly by civil servants, who are prohib-
ited from trading under Article 28 of the Civil
Servants Law No. 657.

A secret partnership is a contractual rela-
tionship between an apparent partner and
a secret partner that involves participation of
a person (secret partner) who does not have
the legal appearance of a direct relationship
with a particular company in relation to third
parties, and/or somone who provides a certain
participation share, that can also be qualified
as capital, to another person (apparent part-
ner) who is the owner of all or part of the com-
pany's shares. The contractual agreement
covers issues such as receiving a share of the
company's profits, bearing its losses, and be-
ing closely involved with the management of
the company. A secret partnership is defined

I. GIRIS

6098 sayili Turk Borglar Kanunu’nun (“TBK")
620. maddesi ve devaminda duzenlenmis
olan adi ortaklik ile 6102 sayili Turk Ticaret
Kanunu'nun (“TTK") 124. ila 644. maddeleri
arasinda duzenlenmis olan kollektif ortaklik,
komandit ortaklik, anonim ortaklik, limited
ortaklik ve kooperatifler Turk Hukuku bagla-
minda karsimiza ¢ikan ortaklik tarleridir.

Gizli ortaklik, TTK'da sayilan ortakliklar ara-
sinda yer almiyor olmakla birlikte, uygula-
mada 0Ozellikle 657 sayili Devlet Memurlar
Kanunu’nun 28. maddesi uyarinca ticaret
yapma yasagina tabi bulunan memurlar
tarafindan tercih edilen bir yol olarak karsi-
miza ¢ikmaktadir. Hukuki géranus bakimin-
dan ucguncu kisiler nezdinde belirli bir sirket
ile goérunurde dogrudan bir iligki kurmayan
kisinin (gizli ortagin), dis iliskide uguncu
kisiler tarafindan sirketin paylarinin tama-
minin veya bir kisminin sahibi olarak ortaya
cikan diger bir kisiye (gorunurde ortaga)
sermaye olarak da nitelendirilebilecek be-
lirli bir katilma payini saglayarak, sirketin
karindan pay alma, zararlarina katlanma ve
sirketin yonetiminde s6z sahibi olma gibi
hususlari gizli ortak ve gérunurde ortak ara-
sindaki belirli bir akdi iliskiye oturtan sozles-
meler gizli ortaklik s6zlesmesi olarak nite-
lendirilebilecektir. Bu halde gizli ortaklik, iki
veya daha fazla sayida kisinin gecici veya
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as a contract stipulating a share in the gains
and losses of a company through two or more
mutual temporary or permanent business
transactions on behalf of the parties to the
contract.

Once the Turkish Commercial Code dated
29.06.1956 and numbered 6762 entered into
force, the regulations in the previous laws on
private companies were abolished, leaving
no regulations regarding secret partnerships
in either the TCC or the TCO. Consequently,
there are currently no legal obstacles to estab-
lishing a secret partnership relationship.

This article discusses the secret partnership
relationship regarding joint-stock companies
and limited liability companies and disclo-
sures regarding the secret partnership rela-
tionships in Turkish Law. It also discusses se-
cret partnership agreements between parties
and the financial, administrative, and judicial
responsibilities of secret partners in joint-stock
and limited liability companies.

I1. SECRET PARTNERSHIP
RELATIONSHIP

The partnership that does not come out as
an external partnership while the person
(apparent partner) acting on his behalf and
has the title of partner in terms of any part-

surekli nitelikteki belirli ticari islemleri icle-
rinden biri namina ve fakat tamu hesabina
gerceklestirerek, elde edilecek kazanci ve
zarari paylagsmak Uzere s6zlesme ile bir ara-
ya gelmeleri olarak tanimlanmaktadir.” Her
ne kadar 29.06.1956 tarih ve 6762 sayili
Turk Ticaret Kanunu’nun yarurluge girmesi
ile birlikte hususi sirketlere iliskin 6Gnceki ka-
nunlarda yer alan duzenlemeler kaldirilmig
ve gerek TTK'da gerekse de TBK'da gizli
ortakliga iliskin herhangi bir duzenleme yer
almiyor olsa da, gunumuzde gizli ortaklik
iliskisinin kurulmasi 6ntnde kanuni bir en-
gel bulunmamaktadir.

isbu makalede, gizli ortaklik iliskisi ano-
nim sirket ve limited sirket baglaminda
ele alinacak olup Turk Hukuku’'nda kar-
silasilan gizli ortaklik iliskilerine, taraflar
arasinda yapilan gizli ortaklik s6zlesme-
sine ve bu baglamda anonim sirket ve li-
mited sirkete ortak olan gizli ortagin mali,
idari ve adli sorumluluguna iliskin acikla-
malara yer verilecektir.

Il. GiZLi ORTAKLIK
iLISKIiSi

Turk Hukuku kapsaminda duzenlenmekte
olan herhangi bir ortaklik tura bakimindan
ortak sifatini haiz ve islemlerde bulunan ki-
sinin (goérunurde ortak) kendi adina faaliyet-
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nership regulated under Turkish Law and
the other person (internal partner) who has
the profit, right to examination and man-
agement within certain limits, the capital in-
vested becomes apparent partner’s assets,
which includes the affectio societatis? ele-
ment, is called an internal partnership.®

A secret partnership relationship constitutes
a subtype of internal partnership.* In terms
of legal appearance, it involves a person (se-
cret partner) who participatesinthe business
activity of another person (apparent partner)
based on a mutual contract in which they
share the gains and losses, the secret part-
ner's participation share is transferred to the
property of the apparent partner, and the
secret partner has the right to participate in
management and examination. To a certain
extent this can be described as an ordinary
partnership in which only the apparent part-
ner is authorized to transact with third par-
ties and can be held responsible.® Contracts
regarding a particular contractual relation-
ship between the secret partner and the ap-
parent partner can be qualified as a “secret
partnership agreement”. The purpose of
secrecy in the definition of “secret partner-
ship” is that the legal relationship between
the apparent partner and the secret partner
is not reflected as an external partnership; in
other words, the secret partner does not par-
ticipate in transactions as a partner.®

te bulundugu, diger kisinin (ic ortak) kar ve
belli sinirlar icinde yonetim ve inceleme hak-
larina sahip oldugu, koydugu sermayenin
gorunurde ortagin malvarligi haline geldigi,
affectio societatis? unsurunu iceren, dis ilis-
kiye bir ortaklik olarak cikmayan ortakliga i¢
ortaklik adi verilmektedir.®

Gizli ortaklik iliskisinin de i¢ ortakligin bir alt
tarunu olusturdugu kabul edilmektedir.* Bu
baglamda hukuki goérunus bakimindan gizli
ortaklik; bir kisinin (gizli ortak) aralarindaki
sozlesmeye dayanarak bir baska kisinin (go-
runurde ortak) yurttttgu isletme faaliyetine
kar ve zarara katilmak suretiyle istirak ettigi,
gizli ortagin koydugu katilma payinin goru-
nurde ortagin malvarligina gectigi ve gizli
ortagin ic iliskide belli 6lcude yonetime ka-
tilma ve denetleme haklarina sahip oldugu,
isletme faaliyeti bakimindan t¢uncu kisilerle
yalnizca goérunurde ortadin islem yapmaya
yetkili oldugu ve bundan sorumlu tutulabil-
digi bir adi ortaklik olarak nitelendirilebile-
cektir.® S6z konusu hususlar gizli ortak ve
gorunarde ortak arasindaki belirli bir akdi
iliskiye oturtan sozlesmeler ise “gizli ortak-
ik sozlesmesi” olarak nitelendirilebilecek-
tir. “Gizli ortaklik” tanimlamasinda yer alan
gizlilikten maksat, goérunurde ortak ve gizli
ortak arasindaki hukuki iliskinin disa karsi
ortaklik olarak yansimamasi, diger deyisle,
gizli ortagin islemlerde ortaklik sifatiyla yer
almamasidir.
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A secret partnership is based on a con-
tract concluded between the parties and
there is no form requirement regarding the
validity of this contract. However, despite
the slight risk of becoming public, notariz-
ing the contract by the public notary can
prevent the apparent partner denying the
contract's signature.

Within a secret partnership agreement, the
main role undertaken by the apparent part-
ner is to manage the company under the in-
structions of the secret partner or in consul-
tation with the secret partner, and to transfer
the profits or share of them to the secret
partner. The main role of the secret partner
is to carry out any act that has economic val-
ue, such as wages or shares, and is neces-
sary for the achievement of the purpose of
the partnership. According to the details of
the secret partnership agreement between
the parties and the form of that agreement,
although opinion suggests secret partner-
ship agreements should be subject to the
provisions of the Article 620 of the TCO
and subsequent ordinary partnership provi-
sions, which do have some weight with the
decisions of the Court of Cassation,” others
take the opinion that the relationship be-
tween the apparent partner and the secret
partner can also be described as a “power
of attorney” relationship and therefore pro-
visions regarding power of attorney should
apply.t According to Barlas, the secret part-
nership relationship is an ordinary partner-
ship relationship and the provisions of the
TCO regarding the ordinary partnership
apply where the features within the secret
partnership relationship and arising from
the existence of an internal partnership are
suitable.®

I1l. SECRET PARTNERSHIP
AGREEMENT

In a secret partnership, the mutual acts of
the secret partner and the apparent partner
should be regulated in a very detailed and
precise manner, avoiding any doubt or in-
terpretation, and the legal relationship be-
tween the parties should be established on
a solid contractual basis.

The “right to manage” constitutes one of
the essential acts of a secret partnership
agreement and burdens the apparent
partner with the obligation to manage the
company in line with the requests and in-
structions of the secret partner. How this

GiZLi ORTAKLARIN SORUMLULUGU

Gizli ortaklik, taraflar arasinda akdedilen bir s6z-
lesmeye dayanir ve bu sdzlesmenin gecerliligi-
ne iliskin herhangi bir sekil sarti yoktur. Ancak
bununla birlikte, bir derece aleniyet riskini haiz
olmasina ragmen, s6zlesmenin noter tarafindan
tasdik edilerek, sozlesmedekiimzanin daha son-
radan gorunarde ortak tarafindan inkar edilmesi-
nin énune gecilmesi mumkun olabilecektir.

Gizli ortaklik s6zlesmesi cergevesinde go-
ranurde ortagin astlendigi temel edim,
gizli ortaklik soézlesmesinde kararlastiril-
mis oldugu takdirde sirketi, gizli ortagin
talimatlan dogrultusunda veya gizli orta-
ga danisarak yonetmek ve bunun netice-
sinde elde edilen kar gizli ortaga devret-
mek veya gizli ortak ile paylasmaktir. Gizli
ortagin Ustlendigi temel edim ise, ortak-
ligin amacinin gergeklesmesine uygun
olan ve ekonomik deger tasiyan Ucret,
kar payi gibi herhangi bir edimi géranur-
de ortaga saglamaktir. Taraflar arasindaki
gizli ortaklik s6zlesmesinin detaylarina ve
duzenlenme bicimine gore, gizli ortaklik
sozlesmelerinin TBK'nin 620. maddesi ve
devaminda duzenlenen adi ortaklik hu-
kamlerine tabi olmasi gerekecegi gorusu
Yargitay’ kararlan ile agirlik kazanmakla
birlikte, gérunarde ortak ile gizli ortak ara-
sindaki iliskinin “vekalet” iliskisi olarak da
nitelendirilebilecegine ve vekalete iliskin
hukamlerin uygulanacagina iliskin gorus-
lerde mevcuttur.t Barlas'a gore gizli ortak-
lik iligkisi hukuki niteligi itibariyla bir adi
ortaklik iliskisidir ve TBK'da yer alan adi or-
takliga iliskin hukamler, gizli ortaklik iligki-
sinin bunyesinde yer alan ve bir i¢ ortaklik
iliskisi olmasindan ileri gelen 6zellikler g6z
onande bulundurularak, uygun oldugu
olcude gizli ortaklik iliskisi bakimindan da
uygulama alani bulacaktir.®

I11. GiZLi ORTAKLIK
SOZLESMESI

Gizli ortakligin 6zellikleri dikkate alindigin-
da, gizli ortaklik s6zlesmesinde gizli ortak ile
gorunurde ortak arasindaki karsilikli edimler,
herhangi bir kuskuya veya yoruma yer bi-
rakmayacak sekilde oldukca detayli ve agik
olarak duzenlenmeli, taraflar arasindaki hu-
kuki iliski sozlesmesel baglamda saglam bir
zemine oturtulmalidir.

Bu dogrultuda, gizli ortaklik s6zlesmesinin
temel edimlerinden birini teskil eden ve
gorunarde ortaga sirketi gizli ortagin arzu-
su ve talimatlan dogrultusunda yénetme
yukumlulugu yukleyen ve bir anlamda gizli
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right will be exercised by the secret partner
and regarding which matters and situations
should be clearly regulated under the con-
tract. However, while the right to manage
the company belongs to the secret partner
and the company is managed by the direc-
tor or board member upon the secret part-
ner's instructions may be regulated in the
contract, the secret partner does not have
any relationship with the company in terms
of legal appearance. In the event that the
secret partner has no signature authority
to represent and bind the company and is
elected as a partner and board member of
the company, only the apparent partner will
be considered the company’s manager and
will be able to act without the consent of the
secret partner even in extraordinary transac-
tions while conducting joint business.

However, in the secret partnership agree-
ment between the parties, in the case of
extraordinary businesses other than the
daily activities of the company and/or ordi-
nary businesses related to the daily activi-
ties of the company, if the apparent partner
is obliged to be burdened with the secret
partner’s decisions or at least to take his/
her opinion into consideration, any ordinary
or extraordinary transactions carried out
contrary to this are not valid.'® Nonetheless,
in such a case, due to the breach of the se-
cret partnership agreement, there may be a
right to claim based on a contractual breach
against the apparent partner. In order to, as
far as possible, eliminate the risk that may
arise due to the validity of the transactions
in question, it is possible to determine vari-
ous penalty clauses in the contract, differing
according to the type of violation, as a deter-
rent to prevent the apparent partner violat-
ing the obligation to act on the instructions
of the secret partner in managerial matters.
However, even in the event of a violation of
relevant obligations by the apparent part-
ner where a penalty clause is stipulated in
the agreement, there will be no obstacle in
terms of the validity of these transactions in
the presence of third parties.

ortaga taninmis oldugu soéylenebilen “yéne-
tim hakki”, sézlesme tahtinda net bir sekilde
duzenlenmeli, bu hakkin hangi konular ve
durumlarailigkin olarak gizli ortak tarafindan
nasil kullanilacagi acik bir duzenleme altina
alinmalidir. Ancak, her ne kadar gizli ortak ile
gorunurde ortak arasindaki sézlesmede, sir-
ketin yonetim hakkinin gizli ortakta oldugu
ve sirket maduru veya yonetim kurulu Uye-
si tarafindan sirketin gizli ortagin talimatlari
dogrultusunda yonetilecegi duzenlenebi-
lecek olsa da, hukuki gorunus bakimindan
gizli ortagin sirket ile herhangi bir iliskisi
bulunmamasi, bu dogrultuda sirketi temsil
ve ilzama yonelik herhangi bir imza yetkisi-
nin olmamasi ve sirketin ortagi ve yonetim
kurulu Uyesi olarak secilmis olmasi halinde
yoneticisi olarak yalnizca gérunurde ortagin
ilan edilmis olmasi sebebiyle, gérunarde or-
tak isleri yuruturken olaganustu islemlerde
dahi gizli ortagin rizasini almadan hareket
edebilecektir.

Ancak, taraflar arasindaki gizli ortaklik s6z-
lesmesinde sirketin gunluk faaliyetleri disin-
da kalan olaganustu islerde ve/veya gunluk
faaliyetlerine iliskin olarak gerceklestirilen
olagan islerde gizli ortagin karar verecegi ya
da en azindan gizli ortagin gértsunun alina-
cag gorunurde ortaga bir yakumluluk ola-
rak yuklenmis olmasi halinde de gérunurde
ortak tarafindan bu yukamluluge aykiri ola-
rak yerine getirilen olagan ya da olaganus-
ta islemler gecersiz hale gelmeyecektir.”
Bununla birlikte, boyle bir durumda gizli or-
taklik s6zlesmesinin ihlal edilmis olmasi se-
bebiyle, gérunurde ortaga kars! ileri surule-
bilecek s6zlesmesel ihlale dayanan bir talep
hakki giindeme gelebilecektir. S6z konusu
islemlerin gecerliligi sebebiyle dogabilecek
riskin mumkun mertebe bertaraf edilebilme-
si adina, goérunurde ortak ve gizli ortak ara-
sinda akdedilecek sozlesmeye, goranurde
ortagin yonetimsel konularda gizli ortagin
talimatlari dogrultusunda hareket etme yU-
kimlulaguna ihlal etmesi durumunda, ih-
lalin tartine gore degisiklik gosterebilecek
cesitli cezai sart bedellerinin tayin edilmesi
gorunurde ortak bakimindan caydirici ola-
bilecektir. Bununla birlikte gérunurde ortak
aleyhine sozlesme tahtinda cezai sart 6ngo-
ralmesine ragmen goérunurde ortak tarafin-
dan ilgili yukamlultuklere aykirn davranilmasi
durumunda dahi, bu islemlerin ug¢uncu kisi-
ler nezdinde gecerliligi bakimindan herhan-
gi bir engel s6z konusu olmayacaktir.
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IV. SECRET PARTNERSHIP
RELATIONS IN THE
CONTEXT OF JOINT-
STOCK COMPANIES

AND LIMITED LIABILITY
COMPANIES

Quite often a company that intends to have a
legal relationship as a secret partner is a joint-
stock company or a limited company. Article
336 of the TCC covers joint-stock companies
and the establishment of all agreements with
the company, founders, and other persons
and issues related to establishment, includ-
ing articles of association, valuation reports,
assignment of property rights, and business
transfer documents required for the estab-
lishment of the joint-stock company. Consid-
ering the justification for Article 336, it can be
thought of as aiming to prevent the formation
of secret partnership agreements together
with the necessity of submitting the relevant
documents at the establishment stage. Like-
wise, Article 337 of the TCC aims to prevent
secret partnerships by regulating that the
third party is responsible for issues arising
from establishment if the person who under-
takes a share and signs the articles of associ-
ation performs this transaction on account of
a third party. For this reason, if a secret partner
requests being a secret partner in a joint-stock
company during the establishment phase, the
secret partner will be responsible as a share-
holder under the articles mentioned above.

Although counter to a secret partnership’s
intent of confidentiality, it is also possible
for the secret partner to be an apparent
partner in the company with which it later
enters into a secret partnership relation-
ship. As a secret partner, if the company
intended its legal relationship after es-
tablishment to be a joint-stock compa-
ny and the shares under the ownership
of the apparent partner are not affiliated
with bonds, the said shares can be trans-
ferred to the secret partner by the appar-
ent partner upon written agreement of
assignment. Since the said “assignment of
claims” is a founding element, the record
in the share ledger will be explanatory and
the secret partner can claim that he/she
is a shareholder. If the shares are bearer
bonds, there will be no provision in the
company'’s articles of association regard-
ing the transfer of the shares or that the
bearer shares’ price is paid in full, it can be

GiZLi ORTAKLARIN SORUMLULUGU

IV. ANONiM SIiRKET
VE LIMITED SIRKET
BAGLAMINDA GIZLi
ORTAKLIK iLiSKiLERI

Gizli ortak olarak hukuki iligki icerisine
girilmek istenen sirketin bir anonim sir-
ket veya limited sirket olmasi durumu
ile uygulamada sik¢a karsilasilmaktadir.
TTK'nin anonim sirketlere iliskin 336.
maddesi ile anonim sirketin kurulusu
esnasinda sunulmasi 6ngoérulen kurulus
belgelerinde esas sozlesme, degerleme
raporlari, ayin ve isletme devralinmasina
iliskin olanlar da dahil olmak tzere, ku-
rulmakta olan sirketle, kurucular ve diger
kisilerle yapilan ve kurulusla ilgili olan
tum sozlesmeler sayilarak, maddenin ge-
rekcesi de dikkate alindiginda ilgili bel-
gelerin kurulus asamasinda sunulmasi
gerekliligi ile birlikte gizli ortaklik s6zles-
melerinin yapilmasinin da énune gegil-
mesinin amaclandigi dusunulebilecektir.
Yine ayni sekilde, TTK'nin 337. madde-
sinde, pay taahhut edip esas sozlesmeyi
imzalayan kisinin bu islemi u¢uncu bir ki-
sinin hesabina yapmasi halinde uc¢uncu
kisinin de kurulustan dogan sorumluluk
bakimindan sorumlu olacagl duzenle-
nerek, gizli ortakligin 6nune gecilmek
istenmektedir. Bu sebeple kurulus asa-
masinda anonim sirkete gizli ortak olun-
masinin istenmesi halinde, s6z konusu
maddeler geregi gizli ortak pay sahibi
olarak sorumlu olacaktir.

Gizli ortakligin gizlilik amacina aykir olsa da,
gizli ortagin daha sonradan gizli ortaklik iligki-
sine girdigi sirkette gérunurde ortak olmasi da
ihtimal dahilindedir. Gizli ortak olarak, sirketin
kurulusundan sonra hukuki iligki icerisine gi-
rilmek istenen sirkette bir anonim sirket olmasi
durumunda, goérunurde ortagin mulkiyetin-
de goranen hisselerin senede baglanmamis
olmasi halinde, s6z konusu hisseler, TBK'nin
183. maddesi ve devaminda yer alan alaca-
gin devri hukumlerine gore, yazili bir temlik
sozlesmesi ile gorunarde ortak tarafindan gizli
ortaga devredilebilecektir. S6z konusu ala-
cagin temliki isleminin kurucu unsur olmasi
sebebiyle, pay defterine kayit aciklayici nite-
likte olacak ve gizli ortak tarafindan pay sahi-
bi olundugu ileri surulebilecektir. Hisselerin,
hamiline yazili senetler olmasi halinde, mev-
zubahis hisselerin devrine iliskin sirket esas
sozlesmesinde pay devrinin sinirlandirlmasi-
na yonelik herhangi bir hikmun s6z konusu
olmamasi ve s6z konusu hamiline yazili senet-
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claimed that the apparent partner secretly
transfers the bearer shares to the posses-
sion of the secret partner. As a legal pre-
sumption, the transfer of possession for
establishing a relationship between the
possessor and the company will bind both
the company and the third parties, without
entering a share ledger."

If the shares in the ownership of the appar-
ent partner are registered shares, the com-
pany’s articles of association do not contain
any context regarding the limitation of the
share transfer, and the registered shares in
the ownership of the apparent partner are
endorsed to the secret partner. Provided the
price of the registered shares is fully paid,
it may also be possible for the endorsed
shares to be kept by the secret shareholder
without reflecting this situation on the com-
pany’s share ledger. As a matter of fact, in
this case, since the apparent legal status of
the company’s share ledger does not con-
stitute an obstacle for the ownership of the
shares to be transferred to the secret partner
through endorsment, in the event of a dis-
pute between the parties, the company is
notified by the secret partner. It is also pos-
sible to assert that the joint-stock company

lerin bedelinin tamamen édenmis olmasi sarti
ile, hamiline yazili senetlerin gérunarde ortak
tarafindan gizli ortagin zilyetligine gegirilmesi
ile gizli ortak tarafindan pay sahibi olundugu
ileri surulebilecektir. Karine olarak malik ile sir-
ket arasinda iliski kurulmasi icin araya pay def-
teri girmeden, zilyetligin devri hem sirketi, hem
ucuncu kisileri baglayacaktir."

Gorunurde ortagin mulkiyetinde goérinen
hisselerin nama yazili hisseler olmasi ha-
linde ise, sirket esas sozlesmesinde pay
devrinin sinirlandirlmasina iliskin herhangi
bir baglam s6z konusu olmamasi ve devre
konu olan nama yazili hisselerin bedelinin
tamamen 6denmis olmasi sarti ile géranar-
de ortagin mulkiyetinde bulunan nama ya-
zili hisselerin gizli ortaga ciro edilerek, sirket
pay defterine bu durum yansitilmadan ciro
edilmis hisselerin gizli ortak tarafindan mu-
hafaza edilmesi de mumkun olabilecektir.
Nitekim bu durumda, sirket pay defterinin
gorunurdeki hukuki durumunun hisselerin
mulkiyetinin ciro ile gizli ortaga gecirilmis
olmasi bakimindan herhangi bir engel teskil
etmeyecek olmasi sebebiyle, taraflar arasin-
daki olasi bir uyusmazlik halinde gizli ortak
tarafindan sirkete bildirimde bulunularak,
anonim sirketin hukuki géranug bakimindan
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is the real shareholder of the company in
terms of legal appearance and, by writing
the shareholder’s name is on the share led-
ger, that it is possible to exclude the partner
from the view.

However, a different situation arises if the
secret partnership is intended for a limited
liability company. This is because if a share
transfer is desired in limited liability compa-
nies, a general assembly resolution approv-
ing the share transfer is required. What is
more, a general assembly resolution approv-
ing the transfer of shares is not sufficient in
itself as the share transfer referred to will
only be valid after notary approval. In this
case, the opportunity valid for joint-stock
companies is not also valid for limited com-
panies. However, this does not mean that a
secret partnership cannot be established for
limited companies.

It should be noted that the provisions in the
regarding the partnership relationship be-
tween the joint-stock company partners and
those provisions regarding the partnership
relationship between the limited company
partners will find application area, and the
ordinary partnership provisions in the TCO
apply to a secret partnership between the
apparent partner and the secret partner.

V. FINANCIAL,
JUDICIAL, AND LEGAL
DISADVANTAGES OF
SECRET PARTNERSHIP
RELATIONSHIPS

IN JOINT-STOCK
COMPANIES AND
LIMITED LIABILITY
COMPANIES

Since the secret partner does not have any
legal relationship with the company that
can be asserted against third parties and the
profit obtained as a result of the commercial
activities carried out by the company will
arise directly on the legal entity of the com-
pany, there is no legal basis for the compa-
ny’s dividends to be directly demanded by
the secret partner. In addition, in joint-stock
and limited liability companies, as per the
sole obligation principle, neither the appar-
ent partner nor the secret partner are respon-
sible for the company’s obligations arising

GiZLi ORTAKLARIN SORUMLULUGU

da sirketin gercek pay sahibi oldugununiileri
surulebileceginin ve akabinde pay defterine
kendi isminin yazilmasini saglayarak goru-
nurde ortagin saf disi birakilabilme imkani-
nin saglanabilmesinin de mumkun oldugu
soylenebilecektir.

Bununla birlikte, gizli ortak olarak hukuki ilis-
ki icerisine girilmek istenen sirketin bir limi-
ted sirket olmasi halinde ise farkli bir durum
ortaya c¢ikacaktir. Gunka, limited sirketlerde
pay devri yapilmak istenmesi durumunda
oncelikle pay devrini onaylayan bir genel
kurul karari alinmasi gerekecektir. Pay dev-
rini onaylar nitelikteki genel kurul kararinin
alinmasi da tek basina yeterli olmayip, s6z
konusu pay devrinin gecerlilik kazanma-
sI ancak noter onayl sonrasinda mumkan
olabilecektir. Bu halde, anonim sirketler icin
gecerli olan imkanin, limited sirketler baki-
mindan da gecerli olacagini soyleyebilmek
muamkun olmayacaktir. Fakat bu durum limi-
ted sirketler bakimindan gizli ortaklik iligkisi-
nin kurulamayacag@i anlamina gelmemekte-
dir.

Belirtmek gerekir ki, anonim sirket ortak-
larn arasindaki ortaklik iligkisi bakimindan
TTK'da yer alan anonim sirkete iliskin hu-
kumler, limited sirket ortaklarn arasindaki
ortaklik iligkisi bakimindan TTK'da yer alan
limited sirkete iliskin hukumler uygulama
alani bulacak olup, gérunurde ortak ile
gizli ortak arasindaki gizli ortaklik iliskisine
TBK'da yer alan adi ortakliga iliskin hukum-
ler uygulanacaktir.

V. ANONIM SiRKET VE
LIMITED SiRKETLERDE
GiZLI ORTAKLIK
ILISKISINiIN MALI, ADLI
VE HUKUKIi SAKINCALARI

Gizli ortagin sirket ile tguncu kisilere karsi
ileri surulebilecek herhangi bir hukuki ilis-
kisinin bulunmamasi ve sirket tarafindan
gerceklestirilen ticari faaliyetler neticesin-
de elde edilen karin dogrudan sirket tuzel
kisiligi Uzerinde dogacak olmasi sebebiyle,
sirketin kar paylan Uzerinde gizli ortak tara-
findan dogrudan talepte bulunulabilmesini
saglayacak herhangi bir hukuki dayanak
mevcut degildir. Bununla birlikte anonim
ve limited sirketlerde tek borg ilkesi geredi,
ne goranurde ortak ne de gizli ortak, sirke-
tin acuncu kisiler ile yaptigi hukuki islemler
sonucunda borg¢ altina girmesi sebebiyle so-
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from the company’s legal transactions with
third parties. According to the sole obliga-
tion principle, the company may demand
the apparent partner fulfill the obligation to
pay the subscribed capital share, while such
payment cannot be requested from the
company'’s secret partner. In this regard, the
relationship between the apparent partner
and the secret partner should be considered
independently of the relationship between
the company and third parties.

In order for the profit resulting from compa-
ny activities to be transferred to the secret
partner, the profit must first be transferred
from the legal entity of the company to the
apparent partner, and then the relevant
amount or rate, as stated in the secret part-
nership agreement, must be transferred by
the apparent partner to the secret partner. It
is possible for the apparent partner and the
secret partner to conclude a contract regu-
lating the transfer of all predetermined divi-
dends to the secret partner within the scope
of “assignment claims” to provide assurance
for the transfer of the relevant amounts to
the secret partner by the apparent partner.
Alternatively, a provision regarding this can
be included in the secret partnership agree-
ment.

However, it should be emphasized that,
since the apparent partner has the actual
management of the company, even if the
claim is assigned, it is up to the apparent
partner to make any transfer of company
profits direct to the secret partner. In addi-
tion, although it may harm the underlying
confidentiality of the secret partnership
agreement, since it appears in the share
ledger, the apparent shares owned by the
apparent partner by making a share pledge
to the secret partner may be considered as a
legal possibility to constitute the assurance
of the acts undertaken by the apparent part-
ner under the secret partnership agreement.
In the event that establishing a share pledge
is not desired, requesting various types of
collateral such as a mortgage, surety, bank
letter of guarantee from the secret partner is
always possible as an assurance of the ap-
parent partner’s obligations in the partner-
ship agreement.

Even though a company may to becomes
a party to a secret partnership agreement
right after its establishment and acquisition
of legal personality to ensure certain obli-
gations in the secret partnership agreement
can be asserted against the “company,” it is

rumlu olacaktir. ilaveten, tek borg ilkesi gere-
@i gorunurde ortagin taahhut etmis oldugu
sermaye payinin bedelini ifa etme borcunun
yerine getirilmesi sirket tarafindan goéranar-
de ortaktan istenebilecekken, s6z konusu ifa
islemi sirket tarafindan gizli ortaktan talep
edilemeyecektir. Bu kapsamda, goérunurde
ortak ile gizli ortak arasindaki iligkiyi, sirket
ile Gcuncu kisiler arasindaki iliskiden bagim-
siz olarak degerlendirmek gerekmektedir.

Sirketin faaliyetleri neticesinde elde edilen
karn gizli ortaga aktarnlabilmesi icin, 6nce-
likle bahse konu karin sirket tuzel kisiligin-
den gorunurde ortaga aktarilmasi, bunun
akabinde gorunurde ortak ile gizli ortak
arasindaki gizli ortaklik s6zlesmesinde be-
lirlenen miktar veya oranlarda ilgili tutarin
goérunurde ortak tarafindan gizli ortaga ak-
tarilmasi gerekmektedir. Bu noktada, ilgili
tutarlanin goérunuarde ortak tarafindan gizli
ortaga aktarilmasina yonelik énceden bir
guvence saglanmasi amaciyla, gizli ortak ile
gorunarde ortak arasinda, gérunurde orta-
gin sirketten elde edecedi tum veya belirle-
nen orandaki kar paylarinin gizli ortaga “ala-
cagin temliki” muessesi kapsaminda temlik
edilmis oldugunu duzenleyen bir s6zlesme
akdedilebilmesi veya buna iliskin hakmuan
gizli ortaklik s6zlesmesi icerisine derg edile-
bilmesinin de mumkun oldugu degerlendi-
rilmektedir. Ancak, 6nemle belirtmek gerekir
ki, fiili sirket yonetiminin goéranurde ortakta
olacak olmasi nedeniyle, alacagin temliki
yaplilsa dahi, sirket karinin dogrudan gizli or-
taga gonderilip gonderilmeyecegi fiilen go6-
ranurdeki ortagin elinde olacaktir. ilaveten,
her ne kadar sirket defterlerinde gézukecek
olmasi sebebiyle gizli ortaklik sézlesmesinin
temelinde yatan gizlilige zarar verebilecek
olsa da gizli ortaklik s6zlesmesi tahtinda go-
ranurde ortagin Ustlenmis oldugu edimlerin
teminatini tegkil etmesi amaciyla, géranurde
ortagin goérunurde sahip oldugu hisseleri,
hisse rehni yapmak suretiyle, gizli ortaga
rehnetmesinin de hukuki bir imkan olarak
degerlendirilebilmesi mumkun olabilecektir.
Hisse rehni tesis edilmesinin arzu edilmeme-
si durumunda ise; gizli ortaklik s6zlesmesin-
deki gorunurde ortagin yukumluluklerinin
bir teminati olarak, ipotek, kefalet, banka te-
minat mektubu gibi cesitli teminat turlerinin
de gorunurde ortaktan talep edilebilmesi
her zaman mumkun olacaktir.

Gizli ortak ile goérunurde ortak arasindaki
gizli ortaklik sozlesmesindeki birtakim yU-
kumluluklerin “sirkete” karsi da ileri surtle-
bilmesinin saglanmasi amaciyla, kurulmasi
planlanan sirketin tuzel kisilik kazanmasi
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likely that making the company a party to a
secret partnership agreement would not be
optimal as the relevant contract may be sub-
ject to an invalidity sanction unless it is reg-
istered and announced under Article 106 of
the Trade Registry Regulation. In this situa-
tion, the secret partner will be given the right
to have a direct say in the management of
the company because of the secret partner
agreement.

GiZLi ORTAKLARIN SORUMLULUGU

akabinde gizli ortaklik s6zlesmesine taraf ya-
pilmasi degerlendirilebilecek olsa da, gizli
ortak sozlesmesi ile gizli ortaga sirketin yo-
netimi Uzerinde dogrudan s6z hakki sagla-
nacak olmasi sebebiyle ilgili s6zlesmenin
Ticaret Sicil Yonetmeligi'nin 106. maddesi
uyarinca tescil ve ilan edilmedigi takdirde
gecersizlik yaptinmina tabi tutulabilecegin-
den, gizli ortaklik sdzlesmesine sirketin de
taraf yapilmasi yolunun tercih edilmemesi
muhtemeldir.

Within this scope, it can be said that being a secret partner
of a company under a secret partnership agreement does
not lead to criminal liability, except for in regard to com-
pany activities that lead to criminal liability.

Bu baglamda, cezai sorumluluga yol acacak sirket faaliyetle-
rinde bulunulmasi haricinde, salt gizli ortaklik sozlesmesi ile
bir sirkete gizli ortak olunmasinin cezai sorumluluk dogur-

mayacagl soylenebilecektir.

In addition, as a managerial risk, even if the
secret partner is contractually entitled to a
say in management through a secret part-
nership agreement, it is possible that if the
apparent partner performs an action for
which the secret party has authority, this
transaction will be valid for the company
and third parties, and can only be consid-
ered as a breach of obligations in the inter-
nal relationship of the secret partnership.

Even though secret partnership agreements
are not regulated under the TCC, TCO, or
the relevant legislation, since there are no
legal obstacles to establishing a secret part-
nership, it can be considered a partnership
relationship recognized by the law and as
a contract that can be concluded within
the framework of the principle of freedom
of contract. Within this scope, it can be said
that being a secret partner of a company un-
der a secret partnership agreement does not
lead to criminal liability, except for in regard
to company activities that lead to criminal
liability.

ilaveten, yonetimsel bir risk olarak, gizli or-
taklik s6zlesmesi ile gizli ortagin s6zlesme-
sel baglamda yonetimde s6z sahibi kilin-
mas! durumunda dahi, géranurde ortagin
gizli ortagin yetkisine birakilmis bir konuda
islem yapmasi durumunda yaptigi bu isle-
min sirket ve t¢guncu kisiler nezdinde gecerli
olacagini ve gizli ortak agisindan ise sadece
ic iliskideki yukumluluklerin ihlali olarak ni-
telendirilebilecegini sdylemek mumkundur.

Her ne kadar, gizli ortaklik sézlesmesine
iliskin olarak TTK, TBK veya ilgili mevzuat
nezdinde herhangi bir duzenlemeye yer
verilmemis olsa dahi, gizli ortaklik iligkisinin
kurulmasi bakimindan kanuni bir engelin de
mevcut olmamasi sebebiyle hukuk duzeni
tarafindan taninan bir ortaklik iligkisi olarak
nitelendirilebilecek ve taraflarin sézlesme
serbestisi cercevesinde akdedebilecekleri
sozlesmelerden biri olarak degerlendirile-
bilecektir. Bu baglamda, cezai sorumluluga
yol acacak sirket faaliyetlerinde bulunulmasi
haricinde, salt gizli ortaklik sdzlesmesi ile bir
sirkete gizli ortak olunmasinin cezai sorum-
luluk dogurmayacagi sdylenebilecektir.
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In addition, joint-stock company and the
limited liability company partners are not
liable for company debits, as per the sole ob-
ligation principle. However, as an exception,
in accordance with Article 35 of the Law on
the Procedure for the Collection of Public
Receivables ("AATUHK"), limited liability
company partners are directly liable for the
company'’s public obligations in proportion
to their capital shares. A Court of Cassation
decision declared that a secret partner will
not be liable for public debts within the
scope of a limited company as follows:

According to the scope of the whole file, al-
though there are special regulations regard-
ing the liability of the partners due to the
public debt in limited liability companies,
this liability cannot be applied to the who
does not possess partner title, also, as the
status of the secret partner is accepted as
ordinary partner and the liability of the lim-
ited company partners cannot be extended
to the ordinary partnership, it is unclear with
which partner the defendant was a secret
partner and whether he was previously a
shareholder or not. Moreover, if there is ev-
idence of collusive transactions, the author-
ity of provisional seizure and precautionary
assessment is at the discretion of the plain-
tiff administration, and there is no need for a
final judicial decision. Also there is no need
for a declatory judgement at the discretion
of the evidence, what the administration
should do is a clear and mandatory provi-
sion, the Court decided that the case and
the request for precautionary assessment
rejected separately due to the lack of legal
benefit, on the grounds that there is no legal
benefit for the request for precautionary as-
sessment. [...]""2

However, although Article 35 of the AATUHK
does not apply to secret partners due to the
lack of a legal partnership relationship with
third parties, it may be possible for the ad-
ministration to hold the secret partner re-
sponsible for public debts if the secret part-
nership is detected. As a matter of fact, the
Court of Cassation refers to this issue in a
decision as follows:

According to the scope of the whole case
file, the Court decided that the defendant

Bununla birlikte, anonim sirket ve limited sir-
ket ortaklarinin, tek borg ilkesi geregi sirketin
borglarindan sorumlulugu s6z konusu de-
gildir. Buna karsin bir istisna olarak limited
sirket ortaklar, Amme Alacaklarinin Tahsili
Usulti Hakkinda Kanun'un (“AATUHK") 35.
maddesi geregi, sirketin kamu borclarindan
sermaye hisseleri oraninda dogrudan dog-
ruya sorumludurlar. Yargitay konuya iligkin
vermis oldugu bir kararinda ise limited sirket
kapsaminda bir gizli ortagin kamu borg¢larin-
dan sorumsuz olacagini asagidaki sekilde
aciklamigtir:

“[..Mahkemece, tum dosya kapsamina
gore, limited sirketlerde ortaklarin kamu
borcundan dolay! sorumluluguna dair 6zel
duzenlemeler olsa da, ortak olmayana bu
sorumlulugun uygulanamayacagi, ayrica
gizli ortagin durumunun adi ortaklik olarak
kabul edildigi ve limited sirket ortaklarinin
sorumlulugunun adi ortakliga tesmil edi-
lemeyecegi, davalinin hangi ortakla gizli
ortak oldugu ve daha 6nce pay sahibi olup
olmadiginin belirsiz oldugu, ustelik mu-
vazaall islemlere dair deliller varsa inhtiyati
tahakkuk ve ihtiyati haciz yetkisinin davaci
idarenin takdirinde oldugu, kesinlesmis bir
yargi kararina gerek olmadigi, delillerin tak-
dirinde bir tespit kararina gerek olmadig,
idarenin yapmasi gerekenin acik ve emredi-
ci bir hukaim oldugu, tespit hukmu ile idari
islemlerden dolayi gidilecek kanun yollarin-
da sorunlara neden olunabilecegi, ihtiyati
tedbir istemi icin de hukuki yararin olmadigi
gerekgesiyle davanin ve ihtiyati tedbir ta-
lebinin hukuki yarar yoklugundan ayri ayri
reddine karar verilmistir.[...]" 2

Ancak, her ne kadar hukuki goérunus ba-
kimindan Gguncu kisiler nezdinde bir or-
taklik iligkisinin bulunmamasi sebebiyle
AATUHK'nin 35. maddesinin gizli ortaklara
uygulanmayacagi yonunde bir degerlen-
dirme yapilabilecek olsa da, gizli ortakligin
tespit edilmesi durumunda kamu borglarina
iliskin olarak idare tarafindan gizli ortagin
da sorumlu tutulabilmesi mumkun olabile-
cektir. Nitekim Yargitay vermis oldugu bir
kararinda bu hususu su sekilde ifade etmek-
tedir:

“[..]JMahkemece, tum dosya kapsamina
gore, davali sirketlerin limited sirket oldugu
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companies are limited liability companies
and the company partners are not personal-
ly liable for the debts of the company except
for public debts, the plaintiff's receivable is
a receivable based on Law No. 6183, the
plaintiff “Administration” can execute pro-
visional seizure and precautionary assess-
ments on the personal assets of the partners
of the defendant company registered in the
trade registry, if the plaintiff is of the opinion
that the defendants are secret partners of
the defendant company without allowing
the defendants to bereave their property,
the execution of provisional seizure and
precautionary assessments on the property,
and the dismissal of the main lawsuit and
the merged lawsuits on the grounds that
there is no need for a declaratory judgement
for the tax office to perform its administrative
duties.™

Regarding the partners other administrative
liabilities, different consequences may oc-
cur depending on the partnership’s subject
and/or the partners’ legal status (such as
being a civil servant or not being a Turkish
citizen).

Ultimately, it can be said that secret partners
cannot be held liable as he/she cannot take
any legal action to protect the rights of the
company in his/her name and/or on behalf
of the company, and cannot be a party in
any dispute between the company and third
parties since the secret partner does not
have any legal relationship with the compa-
ny in the presence of third parties.

VI. CONCLUSION

A secret partner, who is a shareholder in
the profit and loss of a company in line with
his/her participation share, is not subject
to current legal regulations in Turkish Law
and therefore does not establish a direct
relationship in terms of third parties. A part-
nership relationship can be established be-
tween a secret partner an apparent partner
who has the right to manage. As a secret
partnership agreement between the parties,
it is not subject to any form in terms of va-
lidity. Considering these features and that a
secret partnership relationship is an internal

GiZLi ORTAKLARIN SORUMLULUGU

ve sirket ortaklarinin sirketin bor¢larindan
kamu borglar hari¢ sahsen sorumlu olma-
diklari, davaci alacaginin 6183 sayili Yasa'ya
dayali bir alacak oldugu, davaci idarenin
davali sirketin ticaret siciline kayitli ortakla-
rinin sahsi malvarligina da ihtiyati tahakkuk
ve ihtiyati haciz islemleri yapabilecegi, eger
davacinin davalilarin davali sirketin gizli
ortaklar oldugu kanaatinde ise davalilarin
mallarini kagirmasina mahal vermeden mal-
lar Uzerine intiyati tahakkuk ve ihtiyati haciz
uygulamasi ayrica vergi dairesinin de idari
gorevlerini yapmasi igin bir tespit kararina
gerek olmadigi gerekgesiyle asil dava ve
birlesen davalarin reddine karar verilmistir.
[.]7s

Ortaklarin diger idari sorumluluklarina ilis-
kin olarak ise ortakligin konusuna ve/veya
ortaklarin hukuki statisune (devlet memuru
olmak, Turk vatandasi olmamak gibi) gore
farkli sonuclar meydana gelebilecektir.

Nihai olarak, gizli ortagin, gizli ortak
olunan sirket ile hukuki géranum ba-
kimindan ucuncu kisiler nezdinde her-
hangi bir iliskisi bulunmamasi sebebiy-
le, gizli ortak olunan sirketin haklarini
korumak amaciyla ortak sifatiyla kendi
adina ve/veya sirket adina herhangi bir
hukuki aksiyon alamayacagi ve sirket
ile tecuncu kisiler arasindaki herhangi
bir uyusmazlikta taraf sifatini haiz ola-
mayacag! dikkate alindiginda gizli or-
tagin sorumluluguna gidilemeyecegi
soylenebilecektir.

VI. SONUC

Gunumuzde Turk Hukuku bakimindan ka-
nuni bir duzenlemeye konu olmayan, Ggun-
cu kisiler bakimindan gértunurde dogrudan
bir iliski kurmayan, sagladigi katilma payi
dogrultusunda sirketin karina ve zararina or-
tak olan gizli ortak ile yonetim hakkini elinde
bulunduran gérunurde ortak arasinda kuru-
lan ortaklik iligkisi olarak tanimlanabilecek-
tir. Taraflar arasinda gecerlilik bakimindan
herhangi bir sekle tabi olmayan gizli ortaklik
sozlesmesinin varligindan bahsedilebile-
cektir. Bu anlamda, gizli ortaklik s6zlesme-
sine iligkin unsurlar dikkate alindiginda gizli
ortaklik iliskisi bakimindan TBK'nin 620.
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ARTICLES

PART 5

A SECRET PARTNERSHIP
IS BASED ON A CON-
TRACT CONCLUDED
BETWEEN THE PARTIES
AND NOT CONDITIONED
WITH A FORM REQUIRE-
MENT REGARDING THE

CONTRACT’S VALIDITY.

THE SECRET PARTNERSHIP RELATIONSHIP AND RESPONSIBILITIES OF SECRET
PARTNERS UNDER THE SCOPE OF JOINT-STOCK AND LIMITED LIABILITY COMPANIES

partnership, the provisions regarding ordi-
nary partnerships regulated in Article 620 of
TCO and subsequent articles are the most
suitable for application.

A secret partnership is based on a contract
concluded between the parties and not con-
ditioned with a form requirement regarding
the contract’s validity. However, the mutu-
al acts between the secret partner and the
apparent partner in the secret partnership
agreement should be regulated in a detailed
and clear manner, avoiding any doubt or in-
terpretation; the legal relationship between
the parties should be established on a solid
basis in a contractual context.

In practice, the secret partnership relation-
ship is encountered mostly in the context
of joint-stock companies and limited liabil-
ity companies. As a secret partnership rela-
tionship within the structure of a joint-stock
company, it may be possible to endorse the
registered shares, which are issued in the
name of the apparent partner, to the secret
partner without recording the share transfer
in the company share ledger. There is no
opportunity for this in limited liability com-
panies since the procedural rules, such as
general assembly resolution and notary ap-
proval, are required for share transfer. How-
ever, there is no obstacle to establishing a
secret partnership relationship.

Regarding the financial, administrative, and
legal disadvantages of secret partners in se-
cret partnership relationships in joint-stock
and limited liability companies, it should be
stated that the secret partner does not es-
tablish a relationship with the company of
which he is a partner in the presence of third
parties in terms of legal appearance.

For this reason, as a managerial risk, even if
the secret partner is given a say in the com-
pany’s management, the ordinary or extraor-
dinary transactions are actually performed
by the apparent partner nd any actions the
apparent partner takes contrary to this ob-
ligation are valid. However, in such a case
that breaches the confidential partnership
agreement, a claim based on a contractual
breach may arise against the secret partner.
A penalty clause may be assigned to the se-

maddesi ve devaminda duzenlenmekte olan
adi ortakliga iliskin hukumler, gizli ortaklik
iliskisi bir i¢ ortaklik iligkisi olmasi durumu da
g6z 6nunde bulundurularak, uygun dustugu
olcude uygulama alani duzenlenmekte.

Gizli ortaklik, taraflar arasinda akdedilen
bir s6zlesmeye dayanir ve bu sézlesmenin
gecerliligine iliskin herhangi bir sekil sarti
yoktur. Bununla birlikte gizli ortaklik s6zles-
mesinde gizli ortak ile goérunurde ortak ara-
sindaki karsilikli edimler, herhangi bir kus-
kuya veya yoruma yer birakmayacak sekilde
oldukca detayli ve acik olarak duzenlenmeli;
taraflar arasindaki hukuki iliski s6zlesmesel
baglamda saglam bir zemine oturtulmalidir.

Uygulamada gizli ortaklik iliskisi 6zellikle ano-
nim sirket ve limited sirket baglaminda kargi-
miza ¢ikabilmektedir. Anonim sirket yapisi ice-
risinde bir gizli ortaklik iligkisinin olusturulmak
istenmesi halinde, goérunurde ortagin adina
duzenlenmis olan nama yazili hisse senetle-
rinin gizli ortaga ciro edilmesi ve sirket pay
defterinin s6z konusu pay devri yansitilmadan
hisse senetlerinin gizli ortak tarafindan saklan-
masl mumkun olabilecektir. Limited sirketler
s6z konusu oldugunda ise pay devri bakimin-
dan genel kurul karari ve noter onayi alinmasi
gibi usul kurallarinin 6ngoérulmus olmasi sebe-
biyle boyle bir imkan mevcut olmamakla bir-
likte gizli ortaklik iligkisi kurulmasinin 6nunde
herhangi bir engel bulunmamaktadir.

Anonim ve Limited sirketlerde gizli ortaklarin
gizli ortaklik iligkisinin mali, idari ve hukuki
sakincalarina iligskin olarak oncelikle belirt-
mek gerekir ki, gizli ortagin, gizli ortak olu-
nan sirket ile hukuki gérunam bakimindan
ucuncu kisiler nezdinde herhangi bir iliskisi
olmayacaktir. Bu sebeple yonetimsel bir
risk olarak, gizli ortaklik s6zlesmesi ile gizli
ortagin taraflar arasindaki iliski baglaminda
sirketin yonetiminde s6z sahibi kiinmasi du-
rumunda dahi, bu yakumluluge aykiri olarak
gorunurde ortak tarafindan yerine getirilen
olagan ya da olaganustu islemler gecersiz
hale gelmemektedir. Bununla birlikte, boyle
bir durumda gizli ortaklik s6zlesmesinin ihlal
edilmis olmasi sebebiyle, gérunurde ortaga
karsi ileri surulebilecek sozlesmesel ihlale
dayanan bir talep hakki gindeme gelebile-
cektir. Belirtilen islemlerin gecerliligi sebe-
biyle dogabilecek riskin mumkin mertebe
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cret partnership agreement to eliminate any
risk that may occur due to the validity of the
specified transactions and to ensure, as far
as possible, that transactions are not made
without the secret partner’s consent, since it
can act as a deterrent to the apparent part-
ner. However, even if the apparent partner
acts contrary to the relevant obligations de-
spite the penalty clause, these transactions
will be valid for third parties.

A secret partnership relationship known of
by third parties or proved of by third parties
does not present any change regarding the
confidential partner’s rights and obligations
under private law. Concerning liability for
public debts, a distinction should be made
regarding joint-stock company partners and
limited liability company partners. While it is
accepted that joint-stock company partners
are not liable for public debts, limited liability
company partners are responsible for public
debts in proportion to their shares. However,
the Court of Cassation has recorded differ-
ent decisions regarding the limited liability
company secret partner’s liability for public
obligations. Nonetheless, if the company
and the secret partner’s organic connection
is established, the courts may impose obli-
gations on those individuals.
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bertaraf edilebilmesi adina, islemlerin gizli
ortagin onayi olmadan yapilmamasini fiilen
saglayabilmek adina, gizli ortaklik sdzlesme-
sine gorunurde ortak bakimindan caydirici
olabilmesi sebebi ile cezai sart bedeli tayin
edilebilir. Fakat cezai sarta ragmen goranar-
de ortak tarafindan ilgili yukumluluklere ay-
kir davranilmasi durumunda dahi, bu islem-
ler aguncu kisiler nezdinde gecerli olacaktir.
Gizli ortaklik iligkisinin tg¢uncu kisiler tarafin-
dan bilinmesi ya da bu gizli ortaklik iliskisi-
nin Gcguncu kisiler tarafindan ispatlanmasi
6zel hukuk baglaminda gizli ortagin hak ve
yukamlaluklerine iliskin herhangi bir degi-
siklik arz etmeyecektir. Kamu borg¢larindan
sorumluluk hususunda ise anonim sirket or-
taklan ve limited sirket ortaklari bakimindan
bir aynm yapilmalidir. Anonim sirket ortak-
larinin kamu borglarindan dolayr sorumlu
olmayacagi kabul edilmekteyken, limited
sirket ortaklan paylan oraninda kamu borg-
larindan sorumlu olacaktir. Ancak, limited
sirketin gizli ortagi bulunan kimseler bakimin-
dan kamu borclarindan sorumluluga iliskin
Yargitay'in farkli kararlarn mevcuttur. Bununla
birlikte, sirket ile gizli ortak arasindaki organik
bagin tespit edilmesi durumunda, mahkeme-
ler tarafindan cesitli sorumluluk davalarinda
sirket ile organik bagi olan kisilere bor¢ yukle-
yen sorumluluk kararlar da verilebilmektedir.
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GIZLi ORTAKLIK, TARAF-
LAR ARASINDA AKDEDI-
LEN BIR SOZLESMEYE
DAYANIR VE BU SOZLES-
MENIN GECERLILIGINE
ILISKIN HERHANGI BiR
SEKIL SARTI YOKTUR.
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