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ABSTRACT

The general right of retention regulated in the Turk-
ish Civil Code (“TCC") numbered 4721 is a right
arising automatically and having in-kind effects
upon the realization of its legal conditions. Some
of the conditions stipulated in the law are positive
conditions and they must be fulfilled, while others
are negative conditions, that is, issues that should
not be found in order to have the right of retention.
The subject of the right of retention is movable
property and negotiable instruments. It is not possi-
ble to establish the right of retention on real estate.
In this article, after referring to the legal conditions
of the right of retention, we examine the terms and
results of the right of retention on aircraft. Following
adiscussion of the legal status of aircraft, an assess-
ment is made as to whether right of retention can
be established. After this evaluation, the procedure
regarding the foreclosure of aircraft by means of
general foreclosure is explained.
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OZET

4721 sayili Turk Medeni Kanunu'nda (“TMK") du-
zenlenen genel hapis hakki, kanuni sartlarinin ger-
ceklesmesiyle birlikte kendiliginden dogan ve ayni
etkiler doguran bir haktir. Kanunda éngorulen sart-
larin bir kismi olumlu sartlar olup bunlarin gercekles-
mesi gerekmektedir, diger kisim ise olumsuz sartlar
yani mevcut kosullarda hapis hakkinin dogmasi icin
bulunmamasi gereken hususlardir. Hapis hakkinin
konusunu tasinir esya ve kiymetli evrak olustur-
maktadir. Hapis hakkinin tasinmazlar Uzerinde tesisi
mumkan degildir. isbu makalemizde hapis hakkinin
kanuni sartlarina degindikten sonra hapis hakkinin
hukUum ve sonuclarini irdeleyecegdiz. Ardindan ucak-
larin hukuki statusune degindikten sonra ucaklar
Uzerinde hapis hakki kurulup kurulamayacaginin
degerlendirmesi yapilacaktir. Bu degerlendirmeden
sonra ugaklarin genel haciz yolu ile haczedilmesine
iliskin usul anlatilacaktir.
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THE RIGHT OF RETENTION AND FORECLOSURES ON AIRCRAFT UNDER TURKISH LAW

The right of retention is the right of a creditor to hold, with the debtor’s consent, the debtors’
movable property or negotiable instruments in possession until a debt that is due is paid. The
property must in nature have a connection with the debt. This article discusses the general right
of retention, the terms and consequences of the right of retention, and the use of the right of

retention on aircraft.

Hapis hakki, borcluya ait olan tasinir veya kiymetli evrakin alacaklimm borclunun rizasiyla bunlara
zilyet olmasi, borcun vadesinin gelmis olmasi ve niteligi itibariyla bu esyanin alacak ile baglantisi
bulunmasi halinde alacakhya borc 6deninceye kadar elinde tutmasma imkan veren bir haktir. ishu
makale kapsaminda genel yonleriyle hapis hakki, hapis hakkinin hiikiim ve sonuclari ucaklar tizerinde
hapis hakkmmn kullanmilabilmesi irdelenecektir.
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I.INTRODUCTION

The right of retention is the right of a cred-
itor to hold, with the debtor’'s consent, the
debtors’ movable property or negotiable
instruments in possession until a debt that
is due is paid. The property must in nature
have a connection with the debt. This article
discusses the general right of retention, the
terms and consequences of the right of re-
tention, and the use of the right of retention
on aircraft.

Il. RIGHT OF RETENTION
UNDER TURKISH LAW

A. Definition of the Right of
Retention

The general regulation on the right of retention
is setoutin TCC Article 950 and rest. According
to paragraph |, “The creditor may confiscate the
movable property or negotiable instruments
belonging to the debtor until the debt is paid,
if his/her possession is with the consent of the
debtor and if the debt is due and the property
has a connection with the debt.” As understood
from the provision of the article, the right of re-
tention gives the creditor, with the consent of
the debtor, the right to not return any movable
property or negotiable instruments left in their
possession. The right of retention is defined as

I. GiRiS

Hapis hakki, borcluya ait olan tasinir veya
kiymetli evrakin alacaklinin bor¢lunun riza-
siyla bunlara zilyet olmasi, borcun vadesinin
gelmis olmasi ve niteligi itibarnyla bu esyanin
alacak ile baglantisi bulunmasi halinde ala-
cakliya bor¢ 6deninceye kadar elinde tutma-
sina imkan veren bir haktir. isbu makale kap-
saminda genel yonleriyle hapis hakki, hapis
hakkinin huktm ve sonuclari ucaklar tzerinde
hapis hakkinin kullanilabilmesi irdelenecektir.

1. TURK HUKUKU
TAHTINDA HAPiS HAKKI

A. Hapis Hakkinin Tanimi

Hapis hakkina iligkin genel duzenleme TMK
madde 950 ve devaminda yer almaktadir.
TMK madde 950/1. fikrasina gore; “Alacak-
li, borcluya ait olup onun rizasiyla zilyedi
bulundugu tasiniri veya kiymetli evraki, bor-
cun muaccel olmasi ve niteligi itibariyla bu
esyanin alacak ile baglantisi bulunmasi ha-
linde, borg 6deninceye kadar hapsedebilir.”
Hukumden de anlasildigi Uzere hapis hakki,
hak sahibi alacakliya bor¢lunun rizasiyla ala-
caklinin zilyetligine birakilan tasinir egyanin
veya kiymetli evraki iade etmekten kaginma
hakkitanimaktadir. Hapis hakki doktrinde ise
su sekilde tanimlanmaktadir; “kanuni sartla-
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follows in the doctrine: “In the event of legal
conditions, it is a real right that gives the cred-
itor the power to hold back and turn the mov-
able property and negotiable instruments into
money, which belongs to the debtor, which
must be returned and possesed by creditor,
by not returning them.”™ With all the conditions
stipulated in the law, the creditor has the right
of retention without and need for further action.

B. Legal Nature of the Right of
Retention

“There is consensus that the right to confis-
cate in Turkish Law is a real right to proper-
ty related to claim and is a type of movable
property pledge arising from the law."?
Looking at the TCC, the right of retention
is regulated under the provisions of the
pledge of movable property under limited
real rights. The right of retention gives the
creditor the right to confiscate the movable
property or negotiable instruments and turn
it into money if the debt is not paid. In addi-
tion, a creditor with the right of retention has
a priority over other claims to the debtors’
property.® These effects arise from the fact
that the right of retention is in kind. Since the
right of retention depends on the claim, it is
an accessory right. Unless the original claim
is settled for one of the reasons that settle a
debt, the right of retention continues to exist.

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

rin gerceklesmesi halinde, alacakliya zilyetli-
ginde bulunan ve geri verilmesi gerekli olan
borgluya ait taginir mallar ve kiymetli evraki
geri vermeyerek alacaginin teminati olarak
alikoyma ve paraya ¢gevirme yetkisi veren bir
ayni haktir.”" Hapis hakki alacaklisi kanunda
ongorulen sartlann tumamun gergeklesme-
siyle bagkaca bir isleme ihtiya¢ duymaksizin
hapis hakkini elde edebilmektedir.

B. Hapis Hakkinin Hukuki Niteligi

“Turk Hukuku'nda hapis hakkinin, alacaga
bagli bir malvarligi hakki oldugu ve kanun-
dan dogan bir taginir rehni taru olmasi itiba-
riyle ‘ayni hak’ niteliginde oldugu konusun-
da fikir birligi mevcuttur.”? Hapis hakki TMK
sistematigine bakildiginda sinirli ayni haklar
altinda tasinir rehni hakumleri icerisinde du-
zenlenmistir. Hapis hakkinin dogurdugu et-
kilere bakacak olursak hapis hakki alacaklisi
hapse konu tasinir esyayi veya kiymetli ev-
raki alikoyma ve borcu 6denmedigi taktirde
paraya cevirme yetkisine sahip olmaktadir.
Ayni zamanda hapis hakki alacaklisi diger
alacaklara nazaran alacagini oncelikli ola-
rak elde etme imkanina sahiptir.® Bu etkiler
ise hapis hakkinin ayni bir hak olmasindan
kaynaklanmaktadir. Hapis hakki alacaga
bagli oldugundan fer'i bir haktir. Asil alacak
borcu sona erdiren sebeplerden biriyle sona
erdirilmedigi takdirde hapis hakki da mevcu-
diyetini sardurebilecektir.

MAKALELER

A

1 Turgut Akinturk / Jale G. Akipek,
Esya Hukukuy, istanbul, 2009, s. 857.

DiPNOT

2 Bilgehan Cetiner, Hapis Hakki, 1.
Basl, Istanbul 2010, s. 31.

3 Aydin Aybay, Huseyin Hatemi,
Esya Hukuku Dersleri, istanbul 2009,
s.301.

2021 WINTER 61



ARTICLES

PART 4

4

FOOTNOTE
4 Cetiner, Hapis Hakki, p. 60.

5 Kemal Oguzman / Ozer Seligi /
Saibe Oktay Ozdemir, Esya Hukuku,
Istanbul 2015, p. 10.

6 Oguzman / Selici / Oktay-Oz-
demir, Esya Hukuku, p. 807.

7 Bulent Koépruali, Selim Kaneti,
Sinirli Ayni Haklar, 2nd Edition, istan-
bul 1982-1983, p. 517.

THE RIGHT OF RETENTION AND FORECLOSURES ON AIRCRAFT UNDER TURKISH LAW

C. Property Subject to the Right
of Retention

Under the TCC 950/1 and 951/1, property
subject to the right of retention is “movable
property or negotiable instruments that are
convenient to be converted into money due
to their feature”. “The reason that the right of
retention is only possible on movable property
and negotiable instruments is that the right of
retention is a right based on possession and
possession can be possible on items that are
described as property in law."* The posses-
sion of property under the right of retention
must be with the consent of the debtor. We
will look at this in more detail in the section on
the terms of the right of retention.

The movable property distinction is made
for items which can change location. “It
doesn't matter if this displacement is accom-
plished by the stuff's own power or by an
externally applied force.”® The fact that the
location of the items can change without
harming the essence of the item is sufficient
in terms of movable item status. According
to Article 762 under the title “TCC Movable
Property Ownership”, “The subject of mov-
able property is natural forces that are suit-
able for acquisition and material things that
cannot be covered by their property and are
not within the scope of real estate owner-
ship.” The Article makes clear that movable
property is movable items and natural forces
that can be possessed.

C. Hapis Hakkinin Konusu

TMK'nin 950/1 ve 951/1 hukamlerinin bir-
likte degerlendirilmesiyle hapis hakkinin
konusunun; “nitelikleri itibari ile paraya
cevrilmeye elverisli tasinir veya kiymet-
li evrak” oldugunu soyleyebiliriz. “Hapis
hakkinin yalnizca menkul esya ile kiymet-
li evrak Uzerinde mumkun olabilmesinin
nedeni hapis hakkinin zilyetlik temeline
dayanan bir hak olmasidir ve zilyetligin de
hukuken esya sifatini tasiyan cismani var-
liklar tzerinde s6z konusu olabilmesidir.”*
Hapis hakkinin sartlarindan bahsederken
de deginecegimiz Uzere alacakli hapis
hakki konusu egya uzerinde borglunun ri-
zasl ile zilyet bulunmalidir.

Tasinir egya ayirimi esyanin yerinin degise-
bilmesi/degistirilebilmesi yonunden yapil-
maktadir. “Bu yer degistirmenin, esyanin
kendi gucuyle veya disaridan uygulanan
bir gu¢ tarafindan yerine getirilmesinin
herhangi bir 6nemi yoktur.”® Esyanin 6zu-
ne zarar verilmeksizin yerinin degisebiliyor
olmasi tasinir esya statusu bakimindan
yeterlidir. TMK tasinir mulkiyeti basligi al-
tinda yer alan madde 762'ye gore; “Tasinir
mulkiyetinin konusu, nitelikleri itibariyla
tasinabilen maddi seyler ile edinmeye el-
verigli olan ve tasinmaz mulkiyetinin kap-
samina girmeyen dogal guglerdir.” Mad-
denin lafzindan anlasilacagi Gzere tasinir
esya ve dogal gucler tasinir mulkiyetinin
konusudur.
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In summary, only movable items that can be
converted into money due to their qualities
and valuble items may be subject to the right
of retention. However, the right of retention
cannot be applied to things such as family
pictures, diplomas, letters, account books
and things that will be incarnated in the
future, as well as documents that are con-
sidered proof only and do not have a mon-
etary value,® because the right of retention
is a right to the value constituted within the
property.” We have stated that the right of re-
tention within the scope of Article 950 of the
TCC is established on movables; immovable
property, real estate, does not come within
the scope of the right of retention.

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

Ozetle, nitelikleri itibariyle paraya gevrilebilir,
maddi degeri olan tasinir esya ancak hapis
hakkinin konusu olabilir. Buna karsilik mahi-
yetleri itibari ile paraya ¢evrilmesi mumkun
olmayan aile resimleri, diplomalar, mektup-
lar, hesap defterleri gibi seyler ile gelecekte
vlcut bulacak seyler tzerinde hapis hakki
kullanilamayacagi gibi sadece ispat vasita-
si sayilan ve para dederi olmayan belgeler
Uzerinde de hapis hakki kurulamaz.® Zira
rehin, konusunu olusturan seyin degerine
iliskin bir haktir.” TMK madde 950 kapsa-
minda hapis hakkinin tasinirlar Uzerinde
kuruldugunu belirttik, tasinmaz mallar
Uzerinde ise bu kapsamda bir hapis hakki
kullanilamaz.

It is therefore practically impossible to predict whether
current sanctions will be enforced in the future.

Bu takdir marj1 dolayisiyla yiiriirliikte bulunan yaptirnmlarin
gelecekteuygulamipuygulanmayacagikonusundaongoriilmesi

neredeyse imkansizdir.

Legal Status of Airplanes

In Turkish Civil Aviation Law ("TCAL")
numbered 2920, “all kinds of vehicles ca-
pable of take off and capable of navigating
in the air” are included within the scope of
aircraft. Airplanes are also treated as air-
craft in accordance with TCAL because
they have the ability to take off and navi-
gate in the air.

Article 65 of TCAL refers to the legal features of
aircraft: “Aircraft are subject to the provisions
of movable property unless there is a contrary
provision in this law”. This means that aircraft
are subject to movable property provisions.
Therefore, the legal nature of airplanes is that
of movable property and they are therefore
subject to the provisions of movable property.

Ucaklarin Hukuki Stattist

2920 sayili Turk Sivil Havacilik Kanunu’'nda
("TSHK") “havalanabilen ve havada seyre-
debilme kabiliyetine sahip her tarlu arag”
hava araci kapsaminda yer almaktadir.
Ucaklar da ayni sekilde havalanabilme ve
havada seyredebilme kabiliyetine sahip ol-
duklarindan éturt TSHK uyarinca hava aracli
olarak islem gérmektedirler.

TSHK hava araclarinin hukuki niteligi baslikli
65. maddesi “Bu kanunda aksine bir hukim
bulunmadikga, hava araclan menkul mal
huktmlerine tabidir.” demek suretiyle hava
araclarnnin tasinir mal hukamlerine tabi ol-
dugunu hukam altina almistir. Dolayisi ile
ucaklarin hukuki niteligi taginir esya olup ta-
sinir esya hukamlerine tabidir.
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THE RIGHT OF RETENTION AND FORECLOSURES ON AIRCRAFT UNDER TURKISH LAW

D. General Right of Retention
Conditions

TCC article 950/1 stipulates, “Where a debt is
due and the item has a connection with the
receivable, the creditor can hold the mov-
able or negotiable instruments that belong
to the debtor and include the possession of
his/her consent until the debt is paid.” Arti-
cles 951/I and Il provide that:

The right of retention cannot be exercised
on movable property that are not suitable to
being converted into money.

The right of retention is inapplicable in cases
incompatible with the obligation assumed
by the creditor or instruction that the debt-
or gives at the time of delivery or had given
earlier and isincompatible with public order.
These articles together provide the general
conditions of the right of retention. Since the
right of retention is a movable pledge aris-
ing from the law, it can arise automatically
by providing all of the conditions specified
in the law. These conditions can be positive
and negative.

1. Positive Conditions

a. The creditor must possess the
debtor's consent to hold his/her
movable property or negotiable

instruments

Under Article 950 of the TCC, the creditor
must have the debtor's consent to possess
the movable property or negotiable instru-
ments he/she holds. TCC Article 973 stip-
ulates that anyone who has actual control
over something is the possession of that
thing. Forimmovable property, the principle
of public disclosure is supplied by the land
registry whereas for movable property, it is
supplied by possesion.® One of the conditions
that permits right of retention to be claimed
against third parties is possession of prop-
erty with the consent of the debtor. In cases
where the debtor gives no consent, where,
therefore, it can be claimed that the creditor
acquired the movable property or the nego-
tiable instruments without the knowledge of
the debtor or obtained it by force, the creditor
has no legal right of retention.

Asarule, the creditor must directly possess the
property. However, if the debtor has removed
the property such that the creditor cannot
access it, the creditor will be able to exercise
his/her right to confiscate the property and be-
come the direct possessor.® Another point we

D. Genel Hapis Hakkinin Sartlan

TMK madde 950/ “Alacakli, borcluya ait
olup onun rizasiyla zilyedi bulundugu ta-
sinirn veya kiymetli evraki, borcun muaccel
olmasi ve niteligi itibariyla bu esyanin ala-
cak ile baglantisi bulunmasi halinde, borg
odeninceye kadar hapsedebilir.” ve madde
951/1 ve Il hukumleri;

“Nitelikleri itibariyla paraya cevrilmeye elve-
risli olmayan tasinirlar Gzerinde hapis hakki
kullanilamaz.

Alacaklinin ustlendigi yukumlulukle veya
borclunun teslim sirasinda ya da daha 6nce
verdigi talimatla veya kamu duzeniyle bag-
dasmayan hallerde de hapis hakki kullanila-
maz.”

birlikte degerlendirilmesiyle ortaya genel
hapis hakki sartlaninin ¢iktigini soyleyebili-
riz. Hapis hakki kanundan dogan bir tasinir
rehni oldugu icin kanunda belirtilen bu sart-
larin tamUmun saglanmasiyla kendiliginden
dogabilecektir. Simdi sirasi ile bu sartlari
olumlu ve olumsuz sartlar olmak Uzere ince-
leyecegiz.

1. Olumlu Sartlar

a. Alacakli, bor¢lunun rizasi ile
onun tasinirina veya kiymetli

evrakina zilyet olmali

TMK madde 950 uyarinca, hapis hakki ala-
caklisi elinde bulundurdugu tasinir esyaya
veya kiymetli evraka borglunun nzasi ile
zilyet olmalidir. TMK madde 973 ise bir sey
Uzerinde fiili hakimiyeti bulunan kimsenin
o0 seyin zilyedi oldugunu soylemektedir.
Kamuya aciklik prensibini tasinmazlarda
tapu sicili, tasinirlarda ise zilyetlik kurumu
saglamaktadir.2 Hapis hakkinin t¢unca ki-
silere karsi da ileri surulebilmesine olanak
saglayan basamaklardan biri de alacaklinin
bor¢lunun rizasi ile hapis hakkina konu seye
zilyet olmasidir. Bor¢lunun rizasinin olmadi-
g1 varsayiminda ise alacakli bahse konu ta-
siniri veya kiymetli evraki borclunun haberi
olmaksizin ele gecirmis veyahut zor kullana-
rak elde etmis ise kanuni sartin saglanama-
digindan bahisle hapis hakkinin dogmaya-
cagini soyleyebiliriz.

Kural olarak alacaklinin, rehin konusu sey
Uzerinde dogrudan zilyet olmasi gereklidir;
fakat borglu rehin konusunu alacaklinin
ulasamayacag bir bicimde elinden c¢ikar-
migsa alacakli tasinira dolaysiz zilyet iken
de hapis hakkini kullanabilecektir.® Degin-
memiz gereken diger bir husus ise hapis
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need to mention is that while the right to con-
fiscate must be established on the debtor's
movable property or negotiable instruments,
TCC 950/11l makes an exception: “The creditor
also has the right of retention to the extent that
having possession of items in goodwill is pre-
served on movables that do not belong to the
debtor.” In accordance with the principle of
protecting trust, creditors may have the right
of retention to the extent that their goodwill is
maintained. If the property is owned by a third
person, if the property is given by the debtor
to the creditor with the consent of the owner,
or if the creditor does not know that the item in
question belongs to a third person and does
not need to know, then the right of retention
applies if all other conditions are met.

b. The receivable must be due
Another condition listed in TCC 950/l is that
the debt must be due. Being due means
that the debtor has an overdue debt that
the creditor can request from the debtor.
According to Oguzman, it may be a debt
that the person will receive or take, make,
give or not." Since the ultimate aim of the
right of retention is to get the receviable
by converting the debtor’'s property that
is in the creditor's possession into money,
on the basis of default provisions set out
in the Turkish Code of Obligations (“TCO")
numbered 6098 (Article 96/ or 106/l et
al.), initially the conversion of receivables
other than money should be taken." An
exception is granted in Article 952 of the
TCC to the condition of due debt. If the
borrower fails to pay, the lawmaker states
that the creditor can exercise his/her right
of retention. According to Oguzman, in-
solvency occurs when the debtor has sus-
pended payments, demanded a concordat
deadline, received proof of insolvency, and
bankruptcy has been initiated.?

c. There must be a connection
between the movable property
or negoitable documents that
are transferred to the creditor's

possession and the receivable

The law provides various criteria to deter-
mine whether there is a connection be-
tween the movable property or negotiable
instruments that the creditor possesses and
the receivable. The first is the expression
in terms of “quality”, as mentioned in TCC
Article 950/1. Second, the provision in TCC
Article 950/11 says, “If the possession and
receivable arise from a commercial relation-

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

hakkinin bor¢luya ait bulunan tasinir esya
veya kiymetli evrak Gzerinde kurulmasi ge-
rektigidir. TMK 950/I1l hukma bu kurala bir
istisna getirmistir; “Alacakli, borg¢luya ait
olmayan tasinirlar Uzerinde de zilyetligin
iyiniyetle kazanilmasinin korundugu ol-
¢cude hapis hakkina sahip olur.” Guvenin
korunmasi prensibi geregince alacaklinin
iyi niyeti korundugu oranda hapis hakkina
sahip olabilir. Ugtinct bir kisiye ait tasinir,
eger malikin rizasi ile borglu tarafindan
alacakliya verilmisse yahut alacakli bahse
konu egyanin t¢uncu bir kisiye ait oldugu-
nu bilmiyor ve bilmesi de gerekmiyorsa bu
halde hapis hakki diger tam sartlarin sag-
lanmasi halinde kullanilabilir.

b. Alacagin muaccel olmasi

TMK 950/I'de sayilan sartlardan digeri ise
borcun muaccel olmasi sartidir. Muaccel
olma, alacaklinin bor¢ludan talep edebi-
lecegi vadesi gelmis bir borcunun olmasi
demektir. Oguzman’a goére bu alacak bir
para alacagi veya yapma, verme, yapmama
borcu olabilir.™ Hapis hakkinin nihai amaci
alacaklinin elinde bulundurdugu bor¢luya
ait esyanin paraya cevrilerek alacagina ka-
vusmasi oldugu igin, para disindaki edimle-
re iligkin alacagin, esyanin paraya gevrilmesi
istenmeden 6nce 6098 sayili Turk Borglar
Kanunu'ndaki (“TBK") temerrat hukumleri-
ne dayanilarak (TBK madde 96/I veya 106/
Il vd.) para alacagina cevrilmesi gerekmek-
tedir. TMK madde 952'de ise muaccel
olma sartina bir istisna taninmistir. Borglu-
nun 6demede acze dusmus olmasi halinde
kanun koyucu alacaklinin hapis hakkini kul-
lanabilecegini belirtmistir. Oguzman’a gore
aciz hali; borclunun borclarini 6demeyi tatil
ettigi, konkordato muhleti talep ettigi, aciz
vesikasi aldigi ve iflasinin acildigi durumlar-
da gergeklesmektedir.'?

c. Alacaklinin zilyetligine
devredilen tasinir esya veya
kiymetli evrak ile alacak arasinda

baglanti olmasi

Alacaklinin zilyedi oldugu tasinir esya
veya kiymetli evrak ile alacak arasinda
baglanti olup olmadiginin tespit edilebil-
mesi icin kanun cesitli kriterler sunmus-
tur. ilki TMK madde 950/1'de zikredilen
“niteligi” itibariyle ifadesidir. ikincisi
TMK madde 950/I1 “Zilyetlik ve alacak ti-
cariiliskiden dogmussa, tacirler arasinda
bu baglanti var sayilir.” hakmudur. Yani
bizler bu baglantinin varlig! icin “nite-
liksel” veya “ticari” bir baglanti olup ol-
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ship, this connection is assumed between
the traders.” That is, is there a “qualitative” or
“commercial” connection for the existence
of this connection needs to be determined.

According to Oguzman, there should be a
natural or actual connection between the
possession obtained from the debtor and
the receivable.'® There are, of course, sev-
eral criteria for revealing this connection,
but they cannot go beyond giving us a ba-
sic idea. It is stated that what determines
whether there is a connection or not is the
rule of good faith, defined in Article 2 of the
TCC." The principle of good faith, which is
one of the basic principles of law, guides us
in evaluating whether there is a connection
between the receivable and the property
subject to the right of retention. According
to Koprulu and Kaneti:

If there is a natural and economic commitment
between the objects that the creditor pos-
sesses and the receivable that will be provid-
ed under the right of retention, a natural and
economic commitment that would violate the
rules of good faith without the satisfaction of
the creditor, according to the intended goal,
the opinion of the parties or the business is
dominant.™

This gives us an idea about whether there is
connection or not. If the debtor requests from
the creditor the property subject to the right of
retention without payment of the debt, we can
say that the connection exists and is accepted
if it is against the rule of good faith according
to the judgment that dominates business life.
In addition, the costs related to the provision
and maintenance of the property subject to
the right of retention, any pecuniary damages
and damages caused by it, and the receiv-
ables arising from the legal or actual relation-
ship on which the possession of it is based, are
also linked."® In other words, it is clearly possi-
ble to say that any costs related to the right of
retention are qualitatively linked and that the
connection required by law has been fulfilled.
TCC 950/l states, “If possession and receiv-
able arise from a commercial relationship, this
connection is assumed between traders.” An-
other aspect of accepting the existence of the
connection is that both parties are traders and
possession and receivable have arisen from

madiginin degerlendirmesini yapmamiz
gerekecektir.

Oguzman’a gore borgludan elde edilen zil-
yetlikle alacak arasinda dogal veya fiili bir
baglanti bulunmasi gerekmektedir.’® Bu
baglantinin ortaya koyulabilmesi icin elbet-
te cesitli kriterler mevcuttur ancak bunlar
bizlere fikir vermekten o6teye gecememek-
tedir. Egyanin niteligi geregince baglantinin
olup olmadigini ortaya koyan seyin TMK
madde 2'de hukum altina alinan durastluk
kurali oldugu belirtilmektedir." Hukukun te-
melilkelerinden olan duruastluk kurali bizlere
alacak ile hapis hakkina konu esya arasinda
baglantinin olup olmadiginin degerlendiril-
mesinde yon gosterecektir. Koprult ve Ka-
neti'ye gore;

“Alacaklinin zilyedi oldugu nesnelerle hapis
hakkiyla temin edilecek alacak arasinda, gu-
dulen amaca, taraflarin dastnusune veya is
hayatina hakim kanaate gore bu nesnelerin
alacakli tatmin edilmeden geri istenmesini
duruastluk kurallarina aykin kilacak tabii ve
iktisadi bir bagliigin bulunmasi halinde irti-
bat sartinin gerceklesmis olur.”™®

Bu gorus bizlere irtibatin bulunup bulunma-
digina dair birtakim ipuglar vermektedir. Ha-
pis hakkina konu seyin borg ifa edilmeden
alacakli kimseden istenmesi is hayatina ha-
kim kanaate gore durustluk kuralina aykirilik
teskil edecek ise baglantinin varliginin kabul
edildigini soyleyebiliriz. Ayrica hapis hakki-
na konu esyanin; temin edilmesi ve bakim
onanmina iliskin masraflar, neden oldugu
zararlarin maddi ve manevi tazminat alacak-
lan, zilyetligin dayandigi hukuki veya fiili ilis-
kiden dogan alacaklarin da baglantili alacak
oldugu soylenmektedir.’® Yani hapis hakki
konusu seye iliskin masraflarin niteliksel ola-
rak baglantili oldugunu ve kanunda aranan
irtibat sartinin gerceklestigini hic suphesiz
soylemek mumkundur.

TMK 950/11; “Zilyetlik ve alacak ticari iligki-
den dogmussa, tacirler arasinda bu bag-
lanti var sayilir.” hukmund haizdir. irtibatin
varliginin kabul edilebilmesinin diger bir
unsuru da her iki tarafin tacir olmasi ve
zilyetlik ve alacagin ticari iliskiden dog-
mus olmasidir. Tacir, herhangi bir hukuki
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a commercial relationship. The trader will be
able to exercise his/her right of retention on
any legal relationship, even if third party ne-
gotiable instruments or movable property has
been possessed, and even if the receivable
has arisen from another legal relationship.’” In
other words, in cases where both parties are
traders, it is possible to say that there is a con-
nection between the possession and receiv-
able and that they arose from a commercial
relationship regardless of how the relation-
ship actually arose. Regarding the qualitative
connection, it is thought that the reason why
the condition for a commercial connection is
not rigidly applied is “due to the fact that trans-
actions existing in commercial life cannot be
handled individually and are intertwined with
each other”.’®

2. Negative Conditions

a. Failure to establish a right on
movable property that is not
eligible to be converted into

money

TCC Article 951/1 states “The right of reten-
tion cannot be exercised on movables that
are not eligible to be converted into money.”
The provision states that the right of reten-

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

iliski nedeniyle ucuncu bir tacirin kiymet-
li evrakinin veya tasinirinin zilyedi olmus
ise, bunlar Uzerinde hapis hakkini, alacak
baska bir hukuki iliskiden meydana gelmis
olsa bile, kullanabilecektir.’” Yani her iki
tarafin da tacir oldugu durumlarda alaca-
gin hangi hukuki iliskiden dogdugunun
onemi olmaksizin zilyetligin ve alacagin
ticari iliskiden dogmus olmasiyla baglan-
tinin oldugunun sdéylenmesi mumkundur.
Niteliksel baglantinin varliginda oldugu
gibi ticari baglantida irtibat sartinin bu ka-
dar siki tutulmamasinin nedeninin “ticari
hayatta var olan islemlerin bireysel olarak
ele alinamamasindan ve birbirlerine girisik
olmalarindan kaynakli” oldugu dusunul-
mektedir."®

2. Olumsuz Sartlar

a. Niteligi itibariyle paraya
cevrilmeye elverisli olmayan
tasinir esyalar Gzerinde hakkin

kurulamamasi

TMK madde 951/ “Nitelikleri itibariyla
paraya cevrilmeye elverisli olmayan tasi-
nirlar Uzerinde hapis hakki kullanilamaz.”
hukmu bizlere ancak paraya cevrilmeye
elverisli tasinirlar zerinde hapis hakkinin
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tion can only be exercised on movables that
can be converted into money. It is under-
stood from this provision that movables ex-
ist that are not eligible to be converted into
money and that a right of retention cannot
be imposed on them. The right of retention
cannot be established on movables such as
identity cards, passports, diplomas, or the
debtor's insurance policies, all of which can-
not be legally converted into money."

b. Failure to exercise the right of
retention due to an obligation
assumed by the creditor or with
the instruction of the debtor at or

before the time of delivery

In order to exercise the right of retention, the
debtor must not be under a commitment to
the creditor, which could mean waiver of the
right. This commitment can be made by con-
tract. According to Cansel, this commitment
can be made before or after the creditor has
direct possession of the movable property
or negotiable instruments.?

For the right of retention to be exercised, the
creditor should not have been instructed,
during or before delivery, not to use the right
of retention on the movable property or ne-
gotiable instruments. The law does not pre-
scribed how this instruction will be given.
It is therefore assumed that this instruction
can be given explicitly or implicitly. If the
debtor's instruction not to exercise the right
of retention is given explicitly, no dispute
will arise. However, if this instruction is given
implicitly and such an order can be deduct-
ed from the circumstances and conditions
of the good faith rule and the nature of the
work, it could be concluded that the right of
retention cannot be exercised.?!

c. Failure to exercise the right to
retention in cases incompatible

with public order

TCC Article 951/1l implies that the final neg-
ative condition is public order. The concept
of public order is wide and it is difficult to
draw boundaries. It is therefore necessary
to evaluate whether the exercise of the right
of retention is contrary to the mandatory
provisions regarding public order in each
concrete case. As an example, the right of
retention cannot be exercised on military
uniforms and military equipment, which it
is forbidden to sell.?? The right of retention
cannot be exercised on drugs or historical
artifacts that it is forbidden to sell or use due

kullanilabilecegini belirtmektedir. Bu hu-
kimden paraya ¢evrilmeye elverisli olma-
yan tasinir egyalarin da oldugu ve bunlar
Uzerinde hapis hakki kurulamayacagi an-
lagilmaktadir. Nufus cuzdani, pasaport,
diploma, borgluya ait sigorta policesi gibi
paraya cevrilmeye elverisli olmayan tasinir
esyalar uzerinde hapis hakki kurulama-
maktadir.™®

b. Alacaklinin ustlendigi
yukamlaluk ile veya borclunun
teslim sirasinda ya da daha
once verdigi talimatla hakkin

kullanilamamasi

Hapis hakkinin kullanilabilmesi i¢in alacakli
tarafindan haktan feragat anlamina gelebi-
lecek sekilde borcluya taahhut verilmemis
olmasi gereklidir. Bu taahhut sézlesme ile de
verilebilir. Cansel'e gore bu taahhut alacak-
linin tasininn veya kiymetli evrakin dolaysiz
zilyetligini kazanmasindan 6nce ya da ka-
zandiktan sonra verilebilir.?

Borclu tarafindan tasinir esyanin veya kiy-
metli evrakin teslimi sirasinda yahut teslim-
den o6nce hapis hakkinin kullanilmamasi
yonunde alacakliya bir talimat verilmemis
olmalidir ki hapis hakki kullanilabilsin. Tali-
matin nasil olacagina iliskin kanunda bir yol
ongoralmemistir. Acik veya ortulu sekilde bu
talimatin verilebilecegi kanaatindeyiz. Acik
olarak bor¢lunun hapis hakkinin kullanilma-
yacagina yonelik talimati herhangi bir intilaf
yaratmayacaktir. Lakin ortula bir bicimde
verilmigse bu talimat, durustluk kurali gerge-
vesinde hal ve sartlardan ve isin niteliginden
boyle bir talimat verildigi cikarilabiliyor ise o
zaman hapis hakkinin kullanilamayacagini
soylemek mumkundur.?’

c. Kamu duizeni ile bagdasmayan
hallerde hapis hakkinin

kullanilamamasi

TMK madde 951/Il uyarinca son olumsuz
sartin kamu duzeni oldugunu soyleyebiliriz.
Kamu duzeni kavrami genis ve sinirlarinin
cizilmesi guc olan bir kavramdir. Dolayisl
ile her somut olay 6zelinde hapis hakki kul-
laniminin kamu duzenine iliskin emredici
nitelikteki hukuamlere aykin olup olmadigi-
nin degerlendirilmesi gerekmektedir. Ornek
verecek olursak asker Uniformasi ve satimi
yasaklanmis askeri arac gerecler Uzerinde
hapis hakki kullanilamayacaktir.?? Satilmasi
ve kullanilmasi yasak olan uyusturucu mad-
deler veya tarihi eserler Uzerinde de kamu
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to violation of public order.?® In addition, it
is possible to say that the right of retention
cannot be established on items that are not
subject to foreclosure in Article 82 of the En-
forcement and Bankruptcy Law No. 2004,
even if the conditions specified in the law
are provided.?*

E. Terms and Results of the Right
of Retention

The right of retention is the right that gives
a creditor, upon fulfillment of the relevant
legal conditions, the power to keep in his/
her possession and to turn into money the
debtor's movable property or negotiable
instruments when the debt is not paid, and
to return those movable property or nego-
tiable instruments on payment of the debt.?®
Accordingly, the right of retention is a right
that gives a creditor the power to refrain from
returning any movable property or negotia-
ble instruments in his/her possession and to
turn them into money if the debt is not paid.

1. The Right to Refrain from
Returning Movable Property and

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

duzenine aykirilik nedeni ile hapis hakki kul-
lanilamayacaktir.2® Ayriyeten 2128 sayili icra
ve iflas Kanunu (“liK") madde 82'de sayilan
haczi caiz olmayan mallar Gzerinde de hapis
hakkinin kanunda sayilan sartlari olusmus
olsa bile hapis hakki kurulamayacaginin
soylenmesi mumkundar.

E. Hapis Hakkinin Hiikiim ve
Sonuclari

Hapis hakki, kanuni sartlarin gerceklesmesiy-
le alacaklinin zilyetligine birakilan ve borcun
6denmesi halinde bor¢luya iadesi gereken ta-
sinir egya veya kiymetli evrakin, teminat sagla-
masi i¢in alacaklida kalan ve borcun 6denme-
mesi halinde alacakliya zilyetligindeki taginir
veya kiymetli evraki borcluya geri vermekten
kacinma ve gerektiginde paraya gevirtme yet-
kisi veren haktir.2® Bu tanimdan anlasilacagi
Uzere hapis hakki, alacaklisina zilyetligindeki
tasiniri veya kiymetli evraki geri vermekten ka-
¢inma ve borcun 6denmemesi halinde paraya
cevirtme yetkisi veren bir haktir.

1. Tasinir Esya veya Kiymetli
Evraki Geri Vermekten Kacinma

Negotiable Instruments

A creditor with the right of retention may re-
frain from returning property in his/her posses-
sion until the debt is paid. Movable property
and negotiable instruments equal in value to
his/her receivable may be subject to the right
of retention within the framework of the rule
of good faith.?® Since the right of retention is
aright that applies automatically upon realiza-
tion of the relevant legal conditions, the cred-
itor must declare, to the debtor or third party,
his/her intention to exercise this right. This is
due to it being a legal plea.?” The property in
the creditor's possession may not belong to
the debtor. Under Article 950/I1l of the TCC,
“The creditor also has the right of retention
on movables that do not belong to the debtor
in the extent that acquiring possession with
bona fides is preserved.” In accordance with
the principle of protecting trust, a creditor with
the right of retention has this right in the event
that he/she does not know the property in his/
her possession belongs to a third party or he/
she is not able to know.

A creditor can protect property in his/her di-
rect possession in two ways: protection by
force and protection by litigation. Protection
by force is set out in Article 981 of the TCC.
The lawmaker states that the possessor can

Hakki

Hapis hakki alacaklisi, borcu édeninceye
kadar zilyetliginde bulunan mali borg¢luya
iade etmekten kacinabilir. Durtstluk kurali
cercevesinde alacagina yetecek miktarda
tasinirt veya kiymetli evraki hapis hakkina
konu edebilir.?6 Hapis hakki kanunda yer
alan sartlanin gergeklesmesiyle kendiligin-
den dogan bir hak oldugu i¢in hapis hakki
alacaklisi tarafindan bu hakkin kullanildi-
gina iliskin iradenin borgluya veya tg¢uncu
bir kisiye beyan edilmesi gereklidir. Bu
onun hukuken bir def'i niteliginde olmasi-
nin sonucudur.?” Alacaklinin zilyetliginde
bulunan mal borgluya ait olmayabilir. TMK
madde 950/11l uyarinca “Alacakli, bor¢luya
ait olmayan tasinirlar Uzerinde de zilyetli-
gin iyiniyetle kazanilmasinin korundugu
6lcude hapis hakkina sahip olur.” Guvenin
korunmasi prensibi geregince hapis hakki
alacaklisi zilyetliginde bulunan malin tgun-
cu bir kisiye ait oldugunu bilmedigi veya
bilebilecek durumda olmadigi hallerde de
hapis hakkina sahip olmaktadir.

Alacaklinin dolaysiz zilyetligini korumasi ise iki
yolla mumkuandur; kuvvet kullanarak koruma
ve dava yolu ile korumadir. Kuvvet kullanarak
koruma TMK madde 981'de hukum altina alin-
mistir. Kanun koyucu zilyedin her tarlu gasp

MAKALELER

A

19 Akinturk / Akipek, Esya Hukuku,
S. 858.

DiPNOT

20 Erol Cansel, Turk Hususi
Hukukunda Hapis Hakki, Ankara
1961, s. 84.

21 Cansel, Turk Hususi Hukukunda
Hapis Hakki, s. 84

22 Oguzman / Seli¢i / Oktay-Oz-
demir, Esya Hukuku, s. 1039.

23 Saymen, Elbir, Turk Esya Hukuku
Dersler, s. 751.

24 Dinar, Hapis Hakki, s. 65.
25 Dinar, Hapis Hakki, s. 4.
26 Dinar, Hapis Hakki, s. 69.

27 Cetiner, Hapis Hakki, s. 110.

2021 WINTER 69



ARTICLES

PART 4

y

FOOTNOTE

28 Dinar, Hapis Hakki, p. 87.

THE RIGHT OF RETENTION AND FORECLOSURES ON AIRCRAFT UNDER TURKISH LAW

prevent any extortion or attack by force. It
gives the creditor who has possession of the
property the opportunity to protect his/her
possession by taking it out of the hands of
another during an action or while running.
The lawmaker orders that in order to justify
the force applied, it must be in proportion to
the attack or extortion. Protection by litiga-
tion is regulated in Articles 982 and 983 of
the TCC. Article 982 of the TCC states:
Anyone who extorts something that some-
one else possesses is obliged to give it back,
even if he/she claims he/she has a superior
right over that thing.

If the defendant proves immediately that he/
she has a superior right to take that thing
back from the plaintiff, he/she can refrain
from giving it back.

The case is for the return of the thing and
remedy of the loss.

This Article covering the right to sue in a
case of extortion of possession stipulates
that someone who extorts may refrain from
giving the thing back if he/she has a superi-
or right to it and can immediately prove that
fact. Article 983 of the TCC, which regulates
the right to sue in the case of an attack on
possession, determines that a suit may be
filed in order to end the attack, prevent its
cause, and remedy the damage.

2. Obligations Imposed on a
Creditor with the Right to Refrain
from Returning the Property

In the exercise of the right of retention, the
creditor takes on some obligations set out

ve saldinyi kuvvet kullanarak defedebilecegini
hakam altina almistir. Tasinirlarda mali elinde
bulunduran alacaklinin eylem sirasinda veya
kacarken yakalananin elinden alarak zilyetligi-
ni koruyabilmesine imkan saglamistir. Tabi ka-
nun koyucu bu kuvvet kullanmayi saldirn veya
gaspla orantili olarak uygulanan kuvveti hakli
gosterecek sekilde olmasini emretmistir. Dava
yolu ile koruma ise TMK madde 982 ve 983'te
duzenlenmistir. TMK madde 982;

“Baskasinin zilyet bulundugu bir seyi gasbe-
den kimse, o sey Uzerinde Ustun bir hakka sa-
hip oldugunu iddia etse bile onu geri vermek-
le yakamludar.

Davali, o seyi davacidan geri almasini ge-
rektirecek Ustun bir hakka sahip oldugunu
derhal ispat ederse onu geri vermekten ka-
¢nabilir.

Dava, seyin geri verilmesine ve zararin gide-
rilmesine yonelik olur.”

Zilyetligin gasp edilmesindeki dava hakkini
duzenleyen bu madde gasp eden kisinin
ancak ustun bir hakki varsa ve bunu derhal
ispat ederse esyayi geri vermekten kagina-
bilecegini duzenlemistir. Zilyetlige saldirya
dava hakkini duzenleyen TMK madde 983
ise saldirinin sona erdirilmesine, sebebinin
onlenmesine ve zararin giderilmesine yo-
nelik olarak davanin agilabilecegini hukum
altina almistir.

2. Esyanin iadesinden Kacinma

Hakkinin Alacakliya Yukledigi
Yukumlialiakler

Alacakli hapis hakkini kullanarak elinde bu-
lundurdugu tasinir egya icin ayni zamanda
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in the law for the movable property that he/
she has in his/her hand. Article 953 of the
TCC states that if the debt is not fulfilled or
if sufficient security is not provided, the im-
pounded things can be turned into money
in accordance with the provisions of the
pledge on delivery. A creditor with the right
of retention is obliged to give the impound-
ed things to the debtor if the debt is paid or
if sufficient security is provided.

Another obligation imposed on the creditor
is the obligation to store and protect the mov-
able property or negotiable instruments given
that the creditor is in the position of direct pos-
sessor, which, while not regulated by law, aris-
es in accordance with Article 2 of the TCC, the
rule of good faith.?® Property impounded by
the creditor must be returned to the debtor if
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kanundan kaynaklanan birtakim yukim-
lulukler de ustlenmektedir. TMK madde
953'te borg yerine getirilmedigi veya yeterli
guvence gosterilmedigi takdirde hapsedi-
len seylerin teslime bagli rehin hukumleri
uyarinca paraya c¢evrilmesi hukum altina
alinmigtir. Borg ifa edildigi veya yeterli gu-
vence gosterildigi takdirde hapis hakki ala-
caklisi hapsettigi seyleri borcluya vermekle
yukumlu olacaktir.

Alacakliya yuklenen diger yukumluluk ise
kanunda 6zel olarak duzenlenmeyen lakin
TMK madde 2 durastluk kurali uyarinca
alacaklinin dolaysiz zilyet konumunda ol-
masindan kaynaklanan tasinir egyanin veya
kiymetli evrakin saklanmasi ve korunmasi
yukumlulugudar.?2¢  Alacaklinin hapsettigi
bu esyalarin borcun 6dendigi veya borcuna
karsilik yeterli guvence gosterildigi taktir-

A creditor can protect property in his/her direct
possessionintwoways: protectionbyforce and protection

by litigation.

Alacaklimin dolaysiz zilyetligini korumasi ise

iki yolla

miimkiindiir; kuvvet kullanarak koruma ve dava yolu ile

korumadair.

the debt is paid or if sufficient security against
the debt is provided, and, for this reason, the
creditor has an obligation to store and protect
that property. There are various opinions in
the doctrine about the dimensions of this ob-
ligation to protect. However, we consider that
the creditor must take measures in respect of
the quality of the movable property as desig-
nated by the rule of good faith. For instance,
the creditor must evaluate the storage and
protection conditions for each concrete item
of movable property that the creditor has in
his/her possession. If, for example, the said
movable property is fragile or perishable and
can deteriorate quickly, more robust measures
must be taken for its storage and protection.
However, if the property is not fragile or per-
ishable due to its nature and does not require
special storage and protection, the protective
measures taken by the creditor do not need to

de borcluya geri verilmesi gereklidir ve bu
sebeple de alacaklinin saklama ve koruma
yukumlulugt bulunmaktadir. Bu koruma
yukumlulugunun boyutuna iligkin doktrinde
cesitli gorusler mevcuttur. Ancak biz tasinir
esgyanin niteligine gore alacaklinin almasi
gereken onlemlerin durustluk kuralina gore
belirlenmesi gerektigi kanaatindeyiz. Mese-
la alacaklinin hapsetmis oldugu tasinir esya
bakimindan her somut olay 6zelinde sakla-
ma ve koruma kosullarina iliskin degerlen-
dirme yapmak gereklidir. Ornegin alacakli-
nin hapsetmis oldugu tasinir esya cabucak
bozulabilen hassas bir egya ise saklama ve
koruma icin daha siki 6nlemler almasi gerek-
lidir. Lakin niteligi geregi hassas olmayan ve
6zel bir saklama ve koruma gerektirmeyen
bir egya ise alacaklinin alacagi 6nlemler di-
gerindeki gibi siki olmak zorunda degildir.?°
Alacaklinin bu yakamluluge aykiri davran-
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be so robust.? If any decrease in the value of
the movable property occurs as a result of the
creditor failing to carry out his/her obligations,
or if the movable property disappears, the
creditor will be liable with the implementation
of movable pledge provisions by comparison.
In accordance with Article 945 of the TCC,
“The creditor is liable for any damage caused
by the disappearance, perishing, or decrease
in the value of the pledged movable unless
he/she proves that these arose without his/her
fault.” The creditor shall not be liable for any
damage that occurs if he/she proves he/she
was not at fault.

A further obligation which the creditor
must observe is the obligation not to use
the things in his/her possession. While
there is no special legal regulation regard-
ing this obligation not to use, it is expected
in accordance with the rule of good faith.
The creditor shall not use the movable
property or the negotiable instruments he/
she has in his/her possession, nor to trans-
fer them to a third party to use them.® An
exception to this that is accepted in the
doctrine is where the creditor and debtor
come to an agreement that the impound-
ed property can be used.?" Therefore, un-
der such an agreement, the creditor no
longer has a non-use obligation in terms
of what he/she has impounded.

3. Turning the Impounded
Moveable Property or Negotiable
Instruments into Money

According to Article 953/ of the TCC, “If the
debt is not fulfilled or if sufficient security is
not provided, the creditor, by notifying the
debtor in advance, may demand turning
into money the impounded things in ac-
cordance with the provisions of the pledge
on delivery.” Turning into money in accor-
dance with the provisions of the pledge on
delivery, according to Article 23/1l of the En-
forcement and Bankruptcy Law, “since the
term “movable pledge” includes pledges on
delivery, pledges stipulated in Article 940
of the Turkish Civil Code, pledges on com-
mercial enterprises, the right of retention,
pledges on receivables and other rights”,
turning things that are subject to the right of
retention into money shall be done in accor-
dance with the relevant conditions. The first
condition for turning impounded property
into money is that the debt has not been ful-
filled and sufficient security has not been pro-
vided. Once this condition is met, the debtor

masi sonucu tasinir esyanin degerinde
dusme meydana gelir yahut tasinir esya
ortadan kaybolursa tasinir rehni hakamle-
rinin kiyasen uygulanmasi ile alacaklinin
sorumlulugu dogacaktir. TMK madde 945
uyarinca; “Alacakl, rehinli tasinirin kaybol-
masl, yok olmasi veya degerinin azalmasi
yluzinden meydana gelen zararlardan,
bunlarin kendi kusuru olmaksizin dogdu-
gunu ispat etmedikce sorumludur.” Ala-
cakli ancak kendi kusuru olmadigini ispat
ederse meydana gelen zararlardan sorum-
lu olmayacaktir.

Alacaklinin yuklenmis oldugu diger bir yu-
kumluluk ise hapsettigi seyleri kullanmama
yukamlulugudur. Kanunda bu kullanmama
yukamlulugune iliskin 6zel bir duzenleme
yer almamaktadir. Bu yukumluluk de yine
darustluk kurali geregince alacaklidan yap-
mamasi beklenen bir husustur. Alacakli
hapsetmis oldugu tasinir esyayi ve kiymetli
evraki kullanamaz hatta kullanmasi mak-
sadiyla bunlar G¢uncu bir kisiye devrede-
mez.%° Doktrinde kabul edilen ve bu hususa
iliskin bir istisna olan durum sudur ki alacakli
ile borclunun hapsedilen esyanin kullanila-
bilecegine iligkin anlagsmis olmalari halidir.®!
Bu anlasma halinde alacaklinin hapsetmis
oldugu seyler bakimindan kullanmama yu-
kumlulugu bulunmamaktadir diyebiliriz.

3. Hapsedilen Tasinirin veya
Kiymetli Evrakin Paraya

Cevirtilmesi

TMK madde 953/I'e gore; “Bor¢ yerine
getirilmez ve yeterli guvence de goste-
rilmezse alacakli, borcluya daha 6nce
bildirimde bulunarak, hapsettigi seyle-
rin teslime bagli rehin hukamleri uya-
rinca paraya cevrilmesini isteyebilir.”
Teslime bagli rehin hakumleri uyarinca
paraya cevrilmesi ise iiKk madde 23/II'e
gore; “Tasinir rehni” tabiri, teslime bagli
rehinleri, Turk Medeni Kanununun 940.
maddesinde o6ngoérulen rehinleri, ticari
isletme rehnini, hapis hakkini, alacak ve
sair haklar tzerindeki rehinleri,” ihtiva
ettiginden hapis hakkina konu seylerin
paraya cevrilmesi de tasinir rehninin pa-
raya cevrilmesi hukumleri uyarinca ya-
pilacak demektir. Hapsedilen esyalarin
paraya cevirtilmesinin ilk sarti borcun
yerine getirilmemis olmasi ve de yeterli
bir givence godsterilmemis olmasidir. Bu
sart saglandiktan sonra bor¢luya yapila-
cak bir bildirimle alacaklinin hapis hak-
kina konu seyleri paraya c¢evirtmek su-
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is notified that the creditor shall collect his/her
receivable by turning into money the things
that are subject to his/her right of retention.
The reason for this notification is that it gives
the debtor the opportunity to intervene pri-
or to his/her movable property or negotiable
instruments being turned into money, which
he/she can prevent by paying his/her debt or
by providing sufficient security. Conditions
regarding the specific form of this notification
are not stipulated in the law. It is necessary
and sufficient to inform the debtor in writing
or verbally that the impounded thing shall be
turned into money.®2 According to Akinturk
and Akipek, in accordance with Article 146 of
the Enforcement and Bankruptcy Law, an or-
der of payment sent by the execution office to
the pledge owner and the debtor is an alterna-
tive to notification.

a. Turning into Money Through
Enforcement Proceedings Without

Judgment

The creditor must first make a request to issue
enforcement proceedings in accordance with
Article 145 of the Enforcement and Bankrupt-
cy Law. Under Atrticle 58/Ill of the Enforcement
and Bankruptcy Law, the request must clearly
state “the amount of the receivable or demand-
ed warrantin Turkish currency, and the amount
of interest on the receivables with interest and
the date it was charged, and if the receivable or
warrant is in foreign currency, the interest and
rate at which the receivable is requested”.

Besides the information contained in Article
58 of the Enforcement and Bankruptcy Law,
while making the request to issue enforcement
proceedings, the creditor must also state sepa-
rately “what the pledged property is”, in accor-
dance with Enforcement and Bankruptcy Law
Article 145.

In cases where the receivable is not a money
debt, where it is a debt of “fulfilment” or “giv-
ing”, itis necessary to designate the amount of
the receivable that is subject to the request to
issue enforcement proceedings.®* If the nec-
essary conditions are met, the bailiff sends an
order of payment to the debtor and the owner
of the pledged property in accordance with
Article 146 of the Enforcement and Bankrupt-
cy Law. The order of payment notifies the pay-
ment period of 15 days and, if no objection is
made within seven days and if the debt is not
paid within 15 days, the property that is sub-
jectto retention shall be sold. If the debtor pays
the debt within this payment period, the right

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

retiyle alacagini elde edecegine iliskin
haber verilmesidir. Bu bildirimin sebebi
borglunun tasinir esyasinin veya kiymet-
li evrakinin paraya cevirtilmesinden ev-
vel borgcluya mudahale imkani vermesi-
dir. Borglu tasinir esyasinin veya kiymetli
evrakinin paraya cevirtilmesini borcunu
oOdeyerek yahut guvence gostererek 6n-
leme imkanina sahiptir. Bildirimin nasil
yapilacagina iliskinse kanunda belirli bir
sekil sarti ongorulmemistir. Yazili veya
s6zlU olarak borcluya hapsedilen seyin
paraya cevrileceginin haberinin veril-
mesi gerekli ve yeterlidir.®? Akintark, Aki-
pek’'e gore i1iK madde 146 uyarinca icra
dairesinin rehin malikine ve borc¢luya
gonderdigi 6deme emri de bildirim yeri-
ne gecmektedir.®®

a. ilamsiz Takip Yolu ile Paraya

Cevirme

iik madde 145 tasinir rehninin paraya
cevrilmesi hukumleri uyarinca alacakli
ilk olarak takip talebinde bulunmalidir.
Talepte bulunurken iiK madde 58/Ill
geregi “Alacagin veya istenen temina-
tin Tark parasiyla tutari ve faizli alacak-
larda faizin miktari ile islemeye basla-
dig1 gun, alacak veya teminat yabanci
para ise alacagin hangi tarihteki kur
Uzerinden talep edildigi ve faizi” agikca
belirtilmesi gerekmektedir.

Alacakli takip talebinde bulunurken iiK
madde 58'de yer alan bilgilerden farkli
olarak iiK madde 145 uyarinca “rehinli
malin ne oldugunun da” ayrica bildir-
mesi gereklidir.

Alacagin para borcu olmadigi, yapma
veyahut verme borcu olusturdugu du-
rumlarda ise takip talebine konu edi-
lecek alacak miktarinin belirlenmesi
gereklidir.®* icra memuru gerekli ko-
sullar saglandig! takdirde iiK madde
146 uyarinca borgluya ve rehinli malin
sahibine 6deme emri gonderir. Odeme
emrinde ise 6deme suresinin 15 gun
oldugu ve 7 gun icinde itiraz edilmez-
se ve bor¢ da 15 gun igcinde 6denmez
ise rehne konu malin satilacagini bil-
dirir. Bor¢lu bu 6deme muddeti i¢in-
de borcunu 6der ise hapis hakki sona
erecek olup alacakli hapsedilen esyayi
borc¢luya iade etmek durumunda kala-
caktir. Ya da bor¢lu 6deme emrine iti-
raz etmisse ki burada hem borca hem
de hapis hakkina itiraz edebilir bu du-
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of retention shall end and the creditor must
return the impounded property to the debtor.
Or, if the debtor has objected to the payment
order, which he/she may do in terms of the
debt and the right of retention, enforcement
proceedings shall cease. Article 147 of the En-
forcement and Bankruptcy Law states that if
the debtor clearly did not object to the right of
pledge/the right of retention, he/she will have
accepted the existence of the right of pledge/
the right of retention, and he/she cannot after-
wards make this a subject of discussion. Since
the order of payment is sent to both the debtor
and the owner of the property, both have the
opportunity to object to it. Alternatively, debt-
or and owner of the impounded property can
preclude the property being turned into mon-
ey by paying the debt.

b. Turning into Money Through
Enforcement Proceedings with

Judgment

In accordance with the Enforcement and
Bankruptcy Law, the creditor must have a doc-
ument equal to a judgment in order to make
enforcement proceedings with judgment.
This is according to Article 38 of the Enforce-
ment and Bankruptcy Law: “Conciliations that
are made in court, acceptances, and sua spon-
te drawn up Notary bills that contain acknowl-
edgment of the money debt, guaranties for
appeals at divisional and supreme court, and
guaranties in the execution office are subject
to the provisions regarding the execution of
the judgments. The guaranties of execution in
this Article is in the same manner as joint guar-
anty.” In the event that the creditor has one of
the documents listed in this Article, it is pos-
sible to turn into money through the enforce-
ment proceedings with judgment the thing
that is subject to retention. In this proceeding,
an order of payment is also sent to the debtor
and owner of the impounded property. Unlike
enforcement proceedings without judgment,
the debtor and property owner have two op-
tions here: either they can request the return
of the property by paying the debt, or they can
prevent the sale of the property by taking the
decision to ensure suspension of the execu-
tion regulated in Article 33 of the Enforcement
and Bankruptcy Law.

c. Turning into Money in the Case

of Debtor’s Bankruptcy

In the event that the debtor goes into bank-
ruptcy, in accordance with Article 185, the
creditor may ensure that the movable prop-
erty in his/her possession is turned into mon-

rumda icra takibinin duracagini soyle-
yebiliriz. iiK madde 147'ye gore eger
borclu acikca rehin hakkina/hapis hak-
kina itiraz etmemisse rehin hakkinin/
hapis hakkinin varligini kabul etmis
olup daha sonra bunu tartisma konusu
yapamayacagini hukum altina almistir.
Odeme emri hem borcluya hem de re-
hin konusu malin malikine de génde-
rileceginden her ikisi de buna itiraz
etme imkanina sahiptir. Ya da rehinli
malin maliki borcu 6édeyerek sahibi ol-
dugu tasinir esyanin paraya ¢evrilme-
sinin 6nune gecebilir.

b.ilamli Takip Yolu ile Paraya

Cevirme

iiK uyarinca ilamli takip yapilabilmesi
icin alacaklinin elinde ilam niteligin-
de belge olmasi gereklidir. Bunlar iiK
madde 38’e gore “Mahkeme huzurunda
yapilan sulhlar, kabuller ve para borcu
ikrarini havi re'sen tanzim edilen noter
senetleri, istinaf ve temyiz kefaletname-
leri ile icra dairesindeki kefaletler, ilam-
larin icrasi hakkindaki hukumlere tabidir.
Bu maddedeki icra kefaletleri muteselsil
kefalet hukmundedir.” Alacaklinin elinde
bu maddede sayilan belgelerden birinin
olmasi durumunda ilamli takip yolu ile
hapse konu esyanin paraya cevrilmesi
mumkun olabilecektir. Bu yolla yapilan
takipte de bor¢lu ve hapis hakkina konu
esyanin malikine 6deme emri génderilir.
ilamsiz takipten farkli olarak borglu ve
esyanin malikinin burada iki secenegi
vardir; ya borcu ¢6deyerek esyanin geri
verilmesini talep edecek ya da ya da iiK
madde 33'te duzenlenen icranin geri
birakilmasini saglayacak karari alarak
esyanin sattirilmasinin énune gecebile-
ceklerdir.

c. Borglunun iflasi Halinde Paraya

Cevirtme

Borclunun iflas etmesi durumunda
alacakli iiKk madde 185 uyarinca elin-
deki tasinir esyayi iflas masasina go-
turerek, 6ncelik (rugchan) hakki sakli
tutularak iflas masasinca onun paraya
cevrilmesini saglayabilir yahut iflastan
sonra da iflas masasina giderek rehnin
paraya cevrilmesi yolu ile takibini yap-
tirabilir.3®
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ey by the bankrupt's estate by invoking his/
her right of priority reserved as taking it to the
bankrupt’s estate, or he/she may take out en-
forcement proceedings through turning the
property into money by applying to the bank-
rupt debtor’s estate after bankruptcy.*®

d. Turning into Money Through

Private Sale

Itisincorrect to suggest that the debtor has the
right to turn into money the property in his/her
possession only in accordance with provisions
of movable property. According to Cansel, the
parties may decide on a special sale of the
movable property despite the execution, and
the creditor can purchase the movable prop-
erty.* The creditor may purchase the movable
by paying money for the movable property.
Or, in the event that the movable property is of
a sort that can deteriorate, it is accepted that
the creditor is authorized to turn the proper-
ty into money by selling it, even if there is no
special agreement between him/herself and
the debtor.?” The creditor must give the debt-
or the remaining amount after collecting his/
her receivable from the sale price. In all these
transactions, the creditor must act with regard
to the interests of the debtor in accordance
with the rule of good faith.

e. Realization by Clearing

According to Article 139 of the TCO, “If two
people owe some money or other identical
acts to each other, if both debts are deferred,
each of them can swap their receivable with
their debts.” As an example, if the creditor with
the right of retention is also a debtor, in return
for the movable property of the debtor that
the creditor holds, the two parties can make
a clearing declaration which results in a re-
duced debt amount (Article 143 of the TCO).

Realization by clearing is the method in
practice used by banks. In lieu of the con-
finement of the bonds they have issued,
banks can make a clearing declaration for
customers’ due receivables. Both banks in
a position as debtor and customers in a po-
sition of creditor, can convert the bonds as
long as they fulfill the conditions of the clear-
ing explained in Article 139 of the TCO.*®

f. Realization of Registered

and Promissory Negotiable
Instruments

TCC Article 953/Il states “The enforcement of-

fice performs the necessary actions rather than
the debtor in order to convert the registered
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d. Ozel Satis Yolu ile Paraya Cevirme
Borclunun yalnizca tasinir rehni hakum-
leri uyarinca elindeki esyayi paraya gevir-
me hakki oldugunu séylemek yanlis olur.
Cansel’e gore taraflar tasinir egyanin icra
yolu disinda 6zel olarak satilmasini ala-
caklinin da tasinir esyayi satin alabilme-
sini kararlastirabilirler.®® Alacakli tasinir
esyanin parasini 6deyerek tasiniri satin
alabilir. Yahut tasinir esyanin bozulacak
cinsten olmasi durumunda alacakli borg-
lu ile aralarinda 6zel bir anlasma bulun-
masa dahi mali satarak paraya ¢cevirmeye
yetkili oldugu kabul edilmektedir.?” Ala-
caklinin satis bedelinden alacagini tahsil
edip geri kalan miktari bor¢luya vermesi
gereklidir. Tabi tum bu islemlerde du-
rustluk kurali geregi alacakli bor¢clunun
menfaatlerini gozeterek hareket etmeli-
dir.

e. Takas Yolu ile Paraya Cevirme
TBK madde 139'a gore; “iki kisi, karsilikli ola-
rak bir miktar para veya 6zdes diger edimle-
ri birbirine borg¢lu olduklar takdirde, her iki
bor¢c muaccel ise her biri alacagini borcuyla
takas edebilir.” Ornegin hapis hakki alacak-
lisi elinde bulundurdugu borglunun tasinir
esyasina karsilik borcluya karsl ayni zaman-
da para veya 6zdes baska bir edimin bor¢lu-
su ise her iki taraftan birinin takas beyaninda
bulunmasi ile daha az olan bor¢ tutarinca
sona erer. (TBK madde 143)

Takas yolu ile paraya ¢evirme, uygulama-
da bankalarn kullanmis oldugu yontemdir.
Bankalar kendi duzenlemis olduklar tahvil-
leri hapsetmeleri sonucu mdusterilerin mu-
accel haldeki alacaklarina takas beyaninda
bulunabilirler. Bor¢lu durumunda olan ban-
kalar da alacakli konumunda olan musteri-
ler de TBK madde 139'da takasin kosullarini
sagladiklari muddetce beyanda bulunarak
tahvilleri paraya cevirmis olurlar.®®

f. Nama ve Emre Yazili Kiymetli

Evrakin Paraya Cevrilmesi

TMK madde 953/Il “Uzerinde hapis
hakki bulunan nama yazili kiymet-
li evrakin paraya cevrilmesi icin icra
dairesi, borglu yerine gerekli islem-
leri yapar.” Hukumde yalnizca nama
yazili kiymetli evraklardan bahsedil-
mekte ise de ayni imkanin emre yazili
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negotiable instruments, which is bound with
the right of retention, to money.” Although the
provision only mentions negotiable instruments
with registered names, it is accepted that the
same opportunity is applicable for promissory
negotiable instruments.®® For registered nego-
tiable instruments, since the payment will only
be made to the authorized payee, the enforce-
ment office makes the necessary transactions to
convert the negotiable instruments in to money
rather than the debtor.

I1l. PROCEDURES AND
PRINCIPLES REGARDING
FORECLOSURE ON
AIRCRAFT

We will touch upon the procedures and
principles regarding foreclosure on air-
craft, which have a very significant place
in airline transport. Airport operators have
contracts with airline companies to ensure
the continuity of an airport’s operational
activities. Due to these various contracts,
an airport operator sometimes becomes a
creditor. We will first evaluate whether an
airport operator in position of creditor can
apply the general right of retention as out-
lined in this article.

As previously explained, the right of reten-
tion is ipso facto a right arising from the
fulfillment of legal conditions. The first con-
dition set out in Article 950/1 of the TCC is
the condition that the lien belongs to the
debtor and that possession is with his/her
consent. Since airport operators have legal
personality, they can be in direct possession
through their representatives.*® As already
mentioned, according to TCAL, the legal sta-
tus of aircraft is movable property. In order
for the first condition regarding the right of
retention to be fulfilled, the airport operator
must have de facto control over the aircraft
that are the subject of the right of retention.
In accordance with the provisions of the
TCC, we believe that aircraft cannot be sub-
ject to the right of retention. The reason for
this is that the airline operator is not in pos-
session in the manner that allows the exer-
cise of the right of retention in accordance
with the provisions of the TCC.

However, although it is considered that aircraft
are not subject to the right of retention as laid
out in the TCC, aircraft can be subject to execu-
tion proceedings through general foreclosure.
Proceedings through general foreclosure are

senetler bakimindan da uygulanabilir
oldugu kabul edilmektedir.®®* Nama
yazili kiymetli evrakta 6deme yalniz-
ca yetkili hamile yapilacagindan icra
dairesi borclu yerine gerekli islemleri
yaparak kiymetli evrakin paraya cev-
rilmesini saglamaktadir.

11l. UCAKLARIN HACZIiNE
iLISKIN USUL VE
ESASLAR

Havayolu tagsimaciliginda ¢ok énemli yere
sahip olan ugaklarin haczine iliskin usul ve
esaslara deginecegiz. Havayolu isletmeci-
sinin, havalimanin operasyonel faaliyetleri-
nin devamlligini saglamasi adina havayolu
firmalar ile akdetmis oldugu sozlesmeler
bulunmaktadir. Bu muhtelif sézlesmelerden
kaynakli olarak havayolu igletmecisi kimi
zaman alacakli konumunda bulunmaktadir.
ilk olarak isbu makalemizde anlatmaya calis-
tigimiz genel hapis hakkinin alacakli konu-
munda olan havayolu igletmecisi tarafindan
ucaklar uzerinde kurulup kurulamayacagina
iliskin degerlendirme yapacagiz.

Hapis hakki yukarida da belirtmis oldugumuz
Uzere kanuni sartlarnin gerceklesmesiyle
kendiliginden dogan bir haktir. TMK madde
950/I'de sayilan ilk sart alacaklinin bor¢luya
ait olup onun rnizasiyla tasinirnna zilyet olmasi
sartidir. Havayolu isletmecisi tuzel kisilige haiz
oldugundan tuzel kisiler de organlar vasitasi
ile dolayli zilyet olabilmektedir.®® Ucaklarin
hukuki statistune yukarida degindigimiz uze-
re TSHK'da 6ngorulen ucaklarin tasinir mal
hukmunde oldugudur. Hapis hakkina iligkin
ilk sartin gerceklesmesi icin tuzel kisiligi haiz
olan havayolu igsletmecisinin taginir mal nite-
liginde olan ve hapis hakkina konu edilecek
ucaklar tzerinde organlari vasitasi ile fiili ha-
kimiyeti gerceklestiriyor olmasidir. Ucaklar
Uzerinde ise havayolu isletmecisinin TMK
hukumleri uyarinca hapis hakkinin kullanil-
masina imkan verecek sekilde zilyet olmadi-
g1 kanaatindeyiz.

Ucaklarin her ne kadar TMK’da duzenle-
nen genel hapis hakkina konu edileme-
yecegini belirtsek de ucaklar genel haciz
yolu ile icra takibine konu edilebilir. Ge-
nel haciz yolu ile takip ise konusu para
ve teminat alacaklar olan is ve islemler
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possible in terms of business transactions that
are subject to money and collateral receivables.
In order to be able to proceed through general
foreclosure, the receivable must not be secured
with a pledge. Since receivables arise from con-
tracts concluded by airport operators with airline
companies, it is possible to proceed with ageneral
foreclosure in terms of these receivables. IIK, the
regulations regarding the attachment of movable
and immovable property are included in Article 85
and beyond. Aircraft are also subject to a unique
record, the land registry of immovables. The aircraft
foreclosure process is carried out by recording in
this special registry. Aircraft subject to the special
registry are registered to the Turkish civil aircraft
registry. In order for aircraft to have the right in
rem and for third parties to dispose of the aircraft,
these procedures must be recorded in the Turkish
civil aircraft registry. The creditor airline company
makes a request through the creditor's deputy
with determination of the receivable finalized in the
execution file.

TURK HUKUKU TAHTINDA HAPIS HAKKI VE UCAK HACZI

bakimindan mumkdndur. Genel haciz
yolu ile takip yapilabilmesi i¢in alacagin
rehinle teminat altina alinmamis olmasi
gerekmektedir. Havayolu isletmecisi-
nin havayolu firmalan ile akdetmis ol-
dugu sozlesmelerden dogan alacaklar
bakimindan genel haciz yolu ile takip
yapilabilmesi mumkundur. iiK tasinir ve
taginmaz mallarin haczine iligkin duzen-
lemeler madde 85 ve devaminda yer al-
maktadir. Ugaklar ayrica tasinmazlarin
tapu sicili gibi kendilerine has bir sicile
tabidir. Ugaklarin haczi islemi ise bu 6zel
sicile kayit edilerek gerceklestirilmek-
tedir. Ozel sicile tabi ugaklar, Turk sivil
hava araci siciline kaydolur. Ucaklar tze-
rinde ayni hak sahibi olunabilmesi ve
uguncu kisilerin de ugaklar tzerinde ta-
sarrufta bulunabilmesi icin bu iglemlerin
Turk sivil hava araci siciline kaydedilme-
si zorunludur.

However, although it is considered that aircraft are not
subject to the right of retention as laid out in the TCC,
aircraft can be subject to execution proceedings through

general foreclosure.

Ucaklarin her ne kadar TMK’da diizenlenen genel hapis
hakkina konu edilemeyecegini belirtsek de ucaklar genel
haciz yolu ile icra takibine konu edilebilir.

In order to place a lien on aircraft belonging
to the borrower, the process continues with a
writ of execution that is entered into the aircraft
registry by the enforcement office and pre-
sented to the Directorate General of Civil Avi-
ation. In practice, this process is called record
lien. The transfer of ownership of an aircraft to
third parties is prevented by it being registered
in the registry, which also enables other right
holders to be aware of the lien, if any. In order
to put foreclosures on the record of an aircraft,
the following information must be included in
the writ of execution written by the executive
directorate: creditor, debtor, the amount of
debt, the nationality and registration mark of
the aircraft, the type and model of the aircraft,
its manufacturer, year of manufacture, and se-
rial number. Once completed, the process of

Alacakli havayolu isletmesi, icra dosyasinda
kesinlesen alacaginin tespiti ile kendisini tem-
sileden organveya vekiliaraciligiile talepte bu-
lunarak, bor¢luya ait oldugu 6grenilen ucakla-
ra haciz konulmasi amaciyla icra mudurlagu
tarafindan T.C. Ulastirma ve Altyapi Bakanlig
Sivil Havacilik Genel Mudurlugu’ne ugak sici-
line islenmesi icin haciz muzekkeresi yazilmasi
suretiyle sure¢ devam eder. Uygulamada bu
isleme kayden haciz adi verilmektedir. Sicile
islenmesi suretiyle ucagin mulkiyetinin Ggun-
cu kisilere devri engellenmekte ve varsa diger
hak sahiplerinin hacizden haberdar olmasina
imkan saglamaktadir. Ucak sicil kaydi Uzerine
haciz konulabilmesi icin icra mudurlugtnce
yazilan muzekkerede su bilgilere yer verilmesi
gerekmektedir; alacakl, borglu, bor¢ miktari,
ucagin milliyeti ve tescil isareti, ucagin tipi ve
modeli, imalatcisi, imal yili ve seri numarasidir.
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THE RIGHT OF RETENTION AND FORECLOSURES ON AIRCRAFT UNDER TURKISH LAW

notification of foreclosure to the debtor and
entitled persons or legal entities begins. Fol-
lowing notification, relevant persons may ob-
ject to the foreclosure, in accordance with Ar-
ticle 103 of the iiK. If there is no objection, the
process continues with appraisal. Regarding
the appraisal of the aircraft, the decision of the
Court of Cassation 12. HD,, dated 30.12.2004
and numbered 22062, is as follows: “Consid-
ering the qualities of the tendered personal
property, it is anomalous to put the aircraft
on sale without determination of value by ex-
perts.” The appraisal of the aircraft should be
made by experts who understand the work
and not by executive offices, otherwise either
party may claim irregularity of the appraisal.
Concerned parties are notified of the aircraft
appraisal carried out by an expert and they
may file an appeal within seven days of noti-
fication. If an appeal is not filed or the case is
concluded, the appraisal becomes final. Fol-
lowing finalization, the concerned parties are
notified of the sales date appointed by the ex-
ecutive office. Due to the high economic value
of aircraft, the sales date is declared in national
or local newspapers and the sales phase be-
ings. On the day of the salg, if the creditors and
other bidders apply, the auction procedure is
carried out. The bailiff collects offers for the
goods subject to foreclosure and the aircraft
subject to sale is then tendered to the highest
offer submitted. Once the tender is submitted,
any claim for annulment of the tender can
be opened within seven days. If neither the
concerned nor tenderers object during this
period, the tender becomes final. The person
who wins the tender pays VAT, charges, fees,
and the tender price and the sales process is
concluded, and the creditor who converted
the movable property into money on the basis
of his/her right of retention collects his/her re-
ceivable over the sale price.

IV. CONCLUSION

This article explains the legal nature of the
right of retention set out in the TCC and the
legal status of aircraft. As explained above,
the right of retention is ipso facto a right, given
fulfillment of all legal conditions, and allows a
creditor to keep the debtor's movable proper-
ty or negotiable instruments until the creditor
is satisfied. Since the right of retention is a right
in rem, the creditor may refuse to give the debt-
or or a third person the movable property or
negotiable instruments in his/her possession
until his/her receivable is paid. Also the cred-
itor with the right of retention has the option
to cover the amount of money he/she is eligi-

Bu asamadan sonra, borclu ve ilgili sicilde hak
sahibi olarak goérunen sahislara veya tuzel kisi-
lere haczin bildirilmesi asamasina gegilir. ilgili
kisiler bu haczin alenilesmesinden sonra, iiK
103. maddesi uyarinca hacze itiraz edebilirler.
itiraz olunmamasi halinde strec kiymet takdiri
ile devam eder. Ugaklarin kiymet takdirine ilis-
kin olarak Yargitay 12. HD., 30.12.2004 tarihli
ve 22062 Esas sayili Karari su sekildedir; “inale
edilen menkul mallarin nitelikleri g6z 6nane
alindiginda ugaklarin degerlerinin  uzman
bilirkisilerce tespit ettirilmeden satisa cikaril-
masi! usulsuzdur.” Ucaklann kiymet takdirinin
icra madurluklerince degil de isten anlayan
bilirkisiler araciig ile yaptinimasi gerekmek-
tedir aksi takdirde yapilan bu kiymet takdirinin
usulsuzlagu her iki tarafca da 6ne surulebilir.
Bilirkisi tarafindan yapilan ucaga iliskin de-
ger tespiti, ilgililere teblig edilir ve tebligden
itibaren yedi gun icerisinde taraflarca kiymet
takdirine itiraz davasi acilabilir. Dava yoluna
basvurulmaz veya dava sonuglanirsa, kiymet
takdiri kesinlesir. Bu kesinlesmeden sonra icra
mudarlugu tarafindan tayin edilen satis gunu
ilgililere teblig edilir. Ucagin ekonomik dege-
rinin yuksek olmasi dolayisiyla ulusal veya
yerel bir gazetede satis gunu ilan edilir ve satis
asamasina gegilir. Satis gunu, alacakli ve diger
isteklilerin basvurmasi halinde acik arttirma
usult ile gergeklestirilir. icra memuru haciz ko-
nusu malin satisi icin teklifleri toplar. Sunulan
en yuksek teklif sonucunda satisa konu ucak,
ilgiliye ihale edilir. Bu asamadan sonra 7 gin
icerisinde ihalenin feshi davasi acilabilir. ilgili
ve isteklilerin bu surede itiraz etmemesi halin-
de ihale kesinlesir. ihale alicisi, KDV, masraf,
harc ve ihale konusu bedeli 6demesi ile satis
islemi sonuglandinlir. Bu halde hapis hakkina
dayanarak tasinir mali paraya ¢eviren alacakl,
satis bedeli Uzerinden alacagini tahsil eder.

IV. SONUC

isbu makale kapsaminda TMK'da diizenlenen
genel hapis hakkinin hukuki mahiyeti aciklanmig
olup, ardindan ucgaklarnin hukuki stattstine degi-
nilmistir. Yukanda da izah edildigi Uzere hapis
hakki kanundaki sartlarin tumunun gercekles-
mesi ile kendiliginden dogan bir hak olup hapis
hakki alacaklisina borcluya ait olan tasinir esya
veya kiymetli evraki alacaklinin borcu tatmin edi-
linceye kadar saklamasina imkan vermektedir.
Hapis hakki, ayni bir hak oldugundan bahisle
alacaklialacagi 6deninceye kadar borgluya veya
ucuncu bir kisiye zilyedindeki taginin veya kiy-
metli evraki vermekten kaginabilir ve hatta hapis
hakki alacaklisi zilyedindeki taginin veya kiymetli
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ble to receive by converting movable property
or negotiable instruments into money. In order
to convert these into money, the debtor or the
third party owner is first informed by notifica-
tion. After notification, if the debtor or third party
does not pay the debt or provide assurance for
the debt, the creditor with the right of retention
may recover the receivable by converting the
movable property or negotiable instruments in
his/her possession into money.

While aircraft are subject to the provisions of
movable property, the right of retention on air-
craft cannot be applied because airport opera-
tors cannot claim the right of retention. Creditors
can obtain their receivables after an executive
proceeding and converting them aircraft into
money through the executive directorate.

y
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evraki paraya cevirtmek suretiyle alacagini bu
miktardan kargilama imkanina sahiptir. Alacaklinin
zilyedindeki taginir esyanin veya kiymetli evrakin
paraya cevirtilmesi icin 6ncelikle borcluya, eger
tagininn maliki aguinca bir kisiyse ona bildirimde
bulunmak suretiyle haber verilir. Bildirim yapildik-
tan sonra borglu veya Gguncu kisi borcu 6demez
yahut bor¢ icin teminat gdstermez ise hapis hakki
alacaklisi zilyetligindeki tasinin veya kiymetli evraki
paraya gevirtmek suretiyle alacagina kavusur.

Ucaklarnnise tasinirmal htkamlerine tabioldugunu
ancak kanunda sayilan hapis hakki sartlarinin hava-
yolu isletmecisi tarafindan saglanamadigindan ba-
hisle ucaklar tizerinde hapis hakki kurulamamakta-
dir. Ugaklanin genel haciz yoluile takibinin yapilarak
icra madurlugu marifetiyle paraya gevrilmesi ardin-
dan alacakl alacagina kavusabilmektedir.
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