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ABSTRACT

From the moment of the first diagnosis in the Re-
public of Turkey, the Covid-19 outbreak, which has
influenced the entire globe, has affected social and
economic fields and correspondingly the field of
law. The 2020 Covid-19 outbreak, which has been
declared a pandemic by the World Health Organiza-
tion, has not only led to precautions such as restric-
tions on travel and going out but has fundamental-
ly disrupted procurement processes and payment
cycles nationally and across the globe. The idea of
taking legal precautions against the economic re-
sults of the Covid-19 has led legal experts to look to
the legal concept known as “force majeure”. Ques-
tions that have been raised include how to exercise
force majeure and what consequences may result
in terms of the liabilities between individuals and
the economic relations between administrations.
The answers to these questions may be evaluated
differently for each sector that has been affected by
the Covid-19 process.
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OZET

2020 yilinda dunyay etkisi altina alan Covid-19 sal-
gini, Turkiye Cumhuriyeti'nde ilk vakanin belirlenme-
sinden itibaren sosyal ve ekonomik alanlari, bunlara
bagli olarak hukuk alanini etkiledi. Dunya Saglik Or-
gutu tarafindan pandemi olarak ilan edilen Covid-19
salginidunya genelinde ve Ulkesel bazda seyahat ve
disari cikmaya iliskin kisitlamalar gibi dGnlemlerin alin-
masinag; tedarik sureclerinin ve 6deme dongulerinin
aksamasina yol actl. Covid-19 surecinin ekonomik
yansimalarini karsi hukuka uygun bir sekilde onlem
alma dustncesi hukukculart “mucbir sebep” olarak
bilinen hukuki kurumu kullanmaya ve Covid-19 su-
recini muchbir sebep olarak degerlendirmeye itti. Kisi-
lerin ekonomik iligkilerde birbirlerine ve idareye karsi
olan yukumlulukleri acisindan mucbir sebep kuru-
munun nasil kullanilacagi ve sonuclarinin ne olaca-
g1 sorular ortaya c¢iktl. Bu sorularin cevabi, Covid-19
surecinden etkilenen her sektor icin farkli degerlen-
dirilebilir.
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LEGAL EVALUATION OF TIME EXTENSION CLAIMS DUE TO FORCE MAJEURE PURSUANT TO CODE REGARDING
THE UTILIZATION OF RENEWABLE ENERGY RESOURCES FOR GENERATING ELECTRICAL ENERGY NUMBERED 5346

This study evaluates time suspension claims originating from the Covid-19 process
within the scope of the Code Regarding the Utilization of Renewable Energy Resources
for Generating Electrical Energy numbered 5346 (“RES Code”) as force majeure, and
discusses the qualification of applications made to the administration for the suspension
of obligations and possible outcomes of these applications.

Bu calismada Covid-19 siirecinden kaynaklanan siire erteleme taleplerinin, 5346 Sayili
Yenilenebilir Enerji Kaynaklarinm Elektrik Enerjisi Uretimi Amach Kullanimina iliskin
Kanun (“YEK Kanunu”) kapsaminda miicbir sebep olarak degerlendirilmesi, ylikiimliiliiklerin
ertelenmesi icin idareye yapilan basvurularin niteligi ve bu basvurularin olasi sonuclari ele
alinacaktir.

I.INTRODUCTION

From the moment of the first diagnosis in the
Republic of Turkey, the Covid-19 outbreak,
which has influenced the entire globe, has
affected social and economic fields and
correspondingly the field of law. The 2020
Covid-19 outbreak, which has been de-
clared a pandemic by the World Health Or-
ganization, has not only led to precautions
such as restrictions on travel and going out
but has fundamentally disrupted procure-
ment processes and payment cycles nation-
ally and across the globe. The idea of taking
legal precautions against the economic re-
sults of the Covid-19 has led legal experts
to look to the legal concept known as “force
majeure”. Questions that have been raised
include how to exercise force majeure and
what consequences may result in terms of
the liabilities between individuals and the
economic relations between administra-
tions. The answers to these questions may
be evaluated differently for each sector that
has been affected by the Covid-19 process.
This study discusses the effects on the pro-
duction of renewable energy production, a
part of the energy sector. Producing energy
from renewable resources requires certain
technical and physical equipment and this
equipment is procured through the cooper-
ation of various agents both domestic and
from abroad. However, Covid-19 and the

I. GiRiS

2020 yilinda dunyay etkisi altina alan Co-
vid-19 salgini, Turkiye Cumhuriyeti'nde ilk
vakanin belirlenmesinden itibaren sosyal
ve ekonomik alanlari, bunlara bagli olarak
hukuk alanini etkiledi. Dunya Saglik Orgutu
tarafindan pandemi olarak ilan edilen Co-
vid-19 salgini dunya genelinde ve ulkesel
bazda seyahat ve disari cikmaya iligkin kisit-
lamalar gibi énlemlerin alinmasina; tedarik
sureglerinin ve 6deme dongulerinin aksa-
masina yol actl. Covid-19 surecinin ekono-
mik yansimalarina karsi hukuka uygun bir
sekilde 6nlem alma dusuncesi hukukgular
“mucbir sebep” olarak bilinen hukuki kuru-
mu kullanmaya ve Covid-19 strecini mucbir
sebep olarak degerlendirmeye itti. Kisilerin
ekonomik iliskilerde birbirlerine ve idareye
karsi olan yukumlulakleri agisindan mucbir
sebep kurumunun nasil kullanilacagi ve so-
nuclarinin ne olacagi sorulari ortaya ciktl. Bu
sorularin cevabi, Covid-19 surecinden etki-
lenen her sektor icin farkli degerlendirilebi-
lir. Bu alanlardan bir tanesi bu ¢alismada ele
alinacak olan enerji sektoranun yenilenebilir
enerji uretimine iliskin olan kismidir. Bilindi-
gi Uzere, yenilenebilir enerji kaynaklarindan
enerji Uretimi icin belirli bir teknik ve fiziksel
donanim gerekmekte ve bu donanim, yurtici
ve yurtdisindan farkli aktorlerin tedarik su-
reclerine dahil edilmesi ile mumkun olmak-
tadir. Ancak Covid-19 sureci ve Covid-19
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cautionary restrictions in the Covid-19 pro-
cess has led to disruptions in procurement
processes and payment cycles, and inter-
ruptions to works expected to be completed
before the Covid-19 process.

This study evaluates time suspension claims
originating from the Covid-19 process with-
in the scope of the Code Regarding the
Utilization of Renewable Energy Resources
for Generating Electrical Energy numbered
5346 ("RES Code”) as force majeure, and
discusses the qualification of applications
made to the administration for the suspen-
sion of obligations and possible outcomes
of these applications.

I1. EVALUATION OF
FORCE MAJEURE WITHIN
THE SCOPE OF TURKISH
LAW AND RES CODE

Although force majeure is not explicitly stip-
ulated in the Turkish Code of Obligations
("TCO") numbered 6098, Article 138 of the
TCO entitled “Hardship of Performance”
may shine a light on what can be consid-
ered force majeure in contracts in Turkish
law doctrine. In this respect, force majeure
can be evaluated according to the four crite-
ria set out in Article 138.

sUrecindeki tedbir amacli kisitlamalar, te-
darik sureclerinin ve 6deme dongulerinin
aksamasina; Covid-19 surecinden énce be-
lirli bir tarihe kadar yapilmasi gereken islerin
gerceklestirilmesi icin 6ngoérulen planlarin
sekteye ugramasina yol agmistir.

Bu calismada Covid-19 surecinden kaynak-
lanan sure erteleme taleplerinin, 5346 Sayili
Yenilenebilir Enerji Kaynaklarinin Elektrik
Enerjisi Uretimi Amacli Kullanimina iliskin
Kanun (“YEK Kanunu”) kapsaminda muc-
bir sebep olarak degerlendirilmesi, yakum-
laltklerin ertelenmesi icin idareye yapilan
basvurularin niteligi ve bu bagvurularin olasi
sonuglari ele alinacaktir.

1. TOURK HUKUKU VE YEK
KANUNU CERCEVESINDE
MUCBIR SEBEP
DEGERLENDIRILMESi

Muchbir sebepler her ne kadar 6098 Sayili Turk
Borglar Kanunu’'nda (“TBK") acikca sayilmasa
da, sozlesmeler bazinda Turk hukuk doktrinin-
de Turk Borglar Kanunu'nun asir ifa guglugu
baslikli 138. maddesi nelerin mucbir sebep
olabilecegine dair yol gosterici olabilmektedir.
Bu acidan, TBK'nin 138. maddesinde yer alan
dort kritere gore mucbir sebebin mevcudiyeti-
ne gore degerlendirme yapilabilir.
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1. The existence of an extraordinary situation
that was not foreseen and could not have
been expected to be foreseen by the parties
at the time of the conclusion of contract.

2. The occurrence of this situation for a rea-
son that is not caused by the debtor.

3. This situation changes the facts present
at the time of conclusion of the contract
against the debtor in such a way as to con-
tradict with the rules of honesty.

4. The debtor has not fulfilled his debt yet
or has fulfilled his debt while reversing his
rights arising from the excessive difficulty of
performance.’

Although evaluation is subject to the TCO
within the scope of contract law, a separate
evaluation should be carried out in respect
of legislation that governs the administra-
tion. In Turkish administrative law, since
there is no single legislation governing the
administration, separate considerations
may be necessary for each administrative
authority. For example, in Article 13 of Tax
Procedural Law (“TPL") numbered 213, the
following are considered force majeure:

1. Severe accident, serious disease, and de-
tention to prevent the fulfillment of any tax
duties;

2. Disasters such as fire, earthquake, and
flood that prevent the fulfillment of any tax
duties;

3. Compulsory absences that occur against
the will of the person;

1. Sozlesmenin yapildigi sirada taraflarca
ongorulmeyen ve 6ngoéralmesi de beklen-
meyen olaganustu bir durumun mevcut ol-
masl.

2. Bu durumun borgludan kaynaklanmayan
bir sebeple ortaya ¢cikmasi.

3. Bu durumun s6zlesmenin yapildigi sirada
mevcut olgular, kendisinden ifanin istenme-
sini darustluk kurallarina aykir dusecek de-
recede borclu aleyhine degistirmesi

4, Borglunun, borcunu henudz ifa etmemis
veya ifanin asin olgude guglesmesinden do-
gan haklarini sakli tutarak borcunu ifa etmis
olmasi.’

Sozlesmeler hukuku kapsaminda duru-
ma iliskin degerlendirme her ne kadar
TBK'ya tabi olsa da, idarenin tabi oldugu
mevzuat bakimindan ayri bir degerlen-
dirme yapmak gerekecektir. Turk idare
hukukunda, idarenin tabi oldugu tek bir
mevzuat olmadigindan, her bir idari oto-
rite bakimindan ayn ayr ele almak ge-
rekebilir. Ornegin 213 Sayili Vergi Usul
Kanunu’nda (“VUK”) mucbir sebepler
madde 13’te mucbir sebepler:

1. Vergi 6devlerinden her hangi birinin yeri-
ne getirilmesine engel olacak derecede agir
kaza, agir hastalik ve tutukluluk;

2. Vergi 6devlerinin yerine getirilmesine en-
gelolacak yangin, yer sarsintisi ve su basma-
si gibi afetler;

3. Kisinin iradesi disinda vukua gelen mec-
buri gaybubetler;
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4. Books and documents lost due to reasons
beyond the will of the owner

The occurrence of such situations explic-
itly set out in TPL can be considered force
majeure by the tax authority and bear con-
sequences within the scope of the admin-
istrative norms governing the tax authority.
Force majeure is not, however, counted
within the scope of RES Code. Given this
gap in the code, it may seem appropriate to
fill it by analogy. However, as a rule analo-
gy is not accepted in Turkish administrative
law.2 In addition, even if it were desired to fill
the legal gap by analogy, the principle of the
administration's lack of authority®, which is a
principle that prevails in Turkish administra-
tive law, raises the question of which admin-
istration would determine the existence of
force majeure.

4. Sahibinin iradesi digindaki sebepler dola-
yisiyle defter ve vesikalarinin elinden ¢ikmis
bulunmasi

olarak sayilmistir. VUK'ta acik olarak sayilan
durumlarn olusmasi, vergi idaresince muc-
bir sebep olarak kabul edilebilecek ve vergi
idaresinin kendi tabi oldugu idare normlar
cercevesinde sonuglar dogacaktir. Buna
karsin YEK Kanunu ¢ercevesinde mucbir se-
bep sayilmamistir. Bu durumda, kanunda bir
bosluk oldugu ve kiyas yoluyla bu boslugun
doldurulabilecedi ilk olarak akla gelse, Turk
idare hukukunda kural olarak kiyas kabul
edilmemektedir.2 Ayrica, kiyas yolu ile kanun
boslugu doldurulmak istense bile, Turk ida-
re hukukuna hakim olan ilkelerden idarenin
yetkisizliginin esas olmasi ilkesi®, hangi ida-
renin mucbir sebebin varligini tespit edece-
@i sorusunu ortaya ¢ikarmaktadir.

Although evaluation is subject to the TCO within the scope of
contract law, a separate evaluation should be carried out in
respect of legislation that governs the administration.

Sozlesmeler hukuku kapsaminda duruma iliskin degerlendirme
her ne kadar TBK’ya tabi olsa da, idarenin tabi oldugu mevzuat
bakimindan ayri bir degerlendirme yapmak gerekecektir.

I1l1. EVALUATION OF
SUSPENSION CLAIMS
BASED ON FORCE
MAJEURE AND RESULTS
OF SUSPENSION
CLAIMS

The RES Code stipulates that the Renew-
able Energy Resources Support Mechanism
("RESSUM") applies to production facilities
that have started or will start business be-
tween May 18th 2020 and December 31st
2020 for the next 10 years. RESSUM stip-
ulates that participants governed by RES
Code will benefit from incentives attached
to RES Code and guarantee of purchase.
In this mechanism, there is no contractual
relationship between participants and ad-
ministration subject to civil law; participants
expect to benefit from the rights regulated

11l. MUCBIR SEBEBE
DAYANARAK YAPILAN
ERTELEME TALEPLERININ
DEGERLENDIRILMESI VE
ERTELEME TALEPLERININ
SONUCLARI

YEK Kanunu cercevesinde, Yenilenebilir
Enerji Kaynaklarn Destekleme Mekanizma-
si'nin (“YEKDEM") 18/05/2005 tarihinden
31/12/2020 tarihine kadar isletmeye girmis
ya da girecek olan uretim tesislerine 10 yil
sure ile uygulanacagr duzenlenmisti. YEK-
DEM ile YEK Kanunu cercevesindeki kati-
limcilarin, YEK Kanunu'na ekli tesviklerden
ve alim garantisinden yararlanacagini du-
zenlemektedir. Bu mekanizmada katilimcilar
ile idare arasinda 6zel hukuka tabi bir s6z-
lesme iliskisi kurulmamakta, katilimcilar salt
YEK Kanunu'ndan dogan katilim haklarini
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by RES Code solely by exercising their right
to participate, stipulated in RES Code. Under
ordinary circumstances, participants took
action considering the participation time
they could foresee, and continued to take
on the serious operational and financial bur-
dens required for the establishment of a fa-
cility producing renewable energy in light of
RES Code. The Covid-19 process raises the
risk of missing the last operating dates spec-
ified in RES Code by directly and negative-
ly affecting all engineering, establishment,
and transportation processes required for
the establishment of facilities producing re-
newable energy. As mentioned above, the
absence of any provision regarding force
majeure or extension in RES Code primarily
presents the problem of which administra-
tion to apply to. Although it may appear that
an application could be made to the Energy
Market Regulatory Authority (“EMRA”) and
Ministry of Energy and Natural Resources
(“Ministry”) within the scope of RES Code,
neither of the administrations can be ex-
pected to accept suspension claims due to
a lack of authority regarding suspension.

kullanarak YEK Kanunu’nun tanidigi haklar-
dan faydalanmayi beklemektedirler. Olagan
kosullarda, katiimcilar ongorebildikleri bu
katiim suresini dikkate alarak hareket et-
mekte, yenilenebilir enerji Ureten bir tesisin
kurulmasi icin gereken ciddi operasyonel ve
finansal yuklerin altina YEK Kanunu’'nu dik-
kate alarak devam etmekteydiler. Covid-19
sureci, yenilenebilir enerji tretim tesislerinin
kurulmasi icin gerekli butin muhendislik,
kurulum ve nakliye sureclerini dogrudan
olumsuz etkileyerek YEK Kanunu’nda belirti-
len son isletmeye girme tarihlerinin kacirilma
riskini dogurmaktadir. Ancak yukarida da
degindigimiz Uzere, YEK Kanunu'nda muc-
bir sebep veya ertelemeye iliskin herhangi
bir hukiim olmamasi 6ncelikle hangiidareye
basvurulacagi sorununu ortaya cikaracaktir.
YEK Kanunu cergevesinde Enerji Piyasasi
Duzenleme Kurumu (“EPDK") ve Enerji ve
Tabii Kaynaklar Bakanlgi'na (“Bakanlik”)
basvurulabilecegi dusunulse de her iki ida-
renin de ertelemeye iliskin yetkisizliginden
dolay! erteleme taleplerini kabul etmeleri

beklenemeyecektir.
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IV. CONCLUSION

In order to submit the Covid-19 outbreak
as a force majeure to administration under
the RESSUM, an evaluation specific to the
appropriate administration and RES Code,
which is the governing code of the RESSUM,
is needed. Since the evaluation of claims
regarding the suspension of the last date
under the RESSUM and occurrence or non-
occurrence of suspension are administra-
tive operations, the administration will need
to use authority granted by law.* However,
there is no authority of EMRA or the Minis-
try regarding the suspension of benefitting
from the RESSUM based on force majeure in
RES Code. In this case, since it is the Presi-
dent of the Republic who has the authority
to determine the periods to be applied to
production facilities commissioned after
December 31st 2015 pursuant to Article 6
of RES Code, it is only the President of the
Republic who can decide on the relevant
period.
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