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ABSTRACT

Arbitration is the voluntary delegation of the final
resolution for disputes that have arisen or may
arise between parties to persons called arbitra-
tors rather than go through state courts. Arbitra-
tionis often preferred in practice as it resolves dis-
putes more quickly than state courts. However,
since it still takes a certain amount time for arbi-
tration proceedings to reach a final settlement in
a dispute, the concept of temporary legal protec-
tion has emerged in order to prevent parties from
being deprived of legal protection before the
arbitral decision is given. As a result of the wide-
spread use of arbitration proceedings and the in-
creasing need for temporary legal measures, the
concept of “emergency arbitrator” has emerged.
The emergency arbitrator is frequently applied to
when temporary legal measures are needed by
parties in arbitration proceedings. This article ex-
amines the legal nature of the emergency arbi-
tration decision and whether it can be enforced
if one or both parties do not fulfill the terms of the
decision.
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OZET

Taraflar arasinda dogmus veya dogabilecek
uyusmazliklarin nihai olarak ¢ozume kavusturma
yetkisini kendi iradeleri ile devlet mahkemeleri
yerine hakem adi verilen kimselere devretmesi
“tahkim” olarak tanimlanmaktadir. Tahkim yargila-
masl, uyusmazligi devlet mahkemelerinden daha
kisa bir surede nihai bir cozume kavusturmakta
oldugundan uygulamada siklikla tercih edilmek-
tedir. Ancak tahkim yargilamasinda uyusmazligin
nihai bir ¢ozume kavusmasi belirli bir zaman al-
digindan taraflarin hakem karar verilene kadar
hukuki korumalardan yoksun kalmamasi adina
gecici hukuki koruma kavrami ortaya c¢ikmistir.
Tahkim yargilamasinin halihazirda yayginlasmasi
ve gecici hukuki onlemlere duyulan ihtiyacin art-
masl sonucunda “acil durum hakemi” kavrami or-
taya ¢cikmustir. Acil durum hakemi tahkim yargila-
masinda taraflarca gecici hukuki dnlemlere ihtiyac
duyuldugunda siklikla basvurulan bir yol olarak
karsimiza cikmaktadir. Makalemiz acil durum
hakem kararinin hukuki niteligini ve kararin tara-
flarca yerine getirilmemesi halinde icra edilebilme-
sinin mumkun olup olmadigini incelemektedir.
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JURISDICTION AND ENFORCABILITY OF EMERGENCY ARBITRATOR DECISIONS

This article examines the legal nature of emergency arbitrator decisions and whether
those decisions are enforceable.

Bu calismada, tahkim yargilamasinda acil durum hakem kararinin hukuki niteligi ve kararin
icra edilebilir nitelikte olup olmadig1 incelenmektedir.

I.INTRODUCTION

Arbitration is a dispute resolution meth-
od that is frequently preferred in both
local and international disputes as an
alternative to state jurisdiction. Arbitra-
tion is preferred over state processes for
reasons such as expertise and confiden-
tiality. In addition to these advantages,
disputes can be concluded in a much
shorter than through arbitration, while
it may take long years of trials in state
courts.

However, while arbitration provides par-
ties with the advantage in resolving a
dispute more quickly, the parties’ selec-
tion of arbitral tribunal can causes slow
the arbitration process down. The most
important issue in this situation is the
parties' need for temporary legal protec-
tion.

to cover this situation and provide tem-
porary legal protection, the institution of
emergency arbitration has developed.
The emergency arbitrator can be formed
in a very short time and come to a quick
decision, making this system prefera-
ble where temporary legal protection is
needed.

I. GiRiS

Tahkim, son dénemde devlet yargisina al-
ternatif olarak gerek yerel gerek milletlera-
rasi uyusmazliklarda siklikla tercih edilen bir
uyusmazlik ¢ozam yontemidir. Tahkim yar-
gilamasi devlet yargisina nazaran uzmanlik
ve gizlilik gibi sebepler nedeniyle tercih
edilmektedir. Bu avantajlarin yani sira, dev-
let mahkemelerinde ¢ok uzun vyillar sturen
yargilamalarla neticeye kavusabilecek bir
uyusmazligin tahkim yargilamasi neticesin-
de ¢ok daha kisa surede neticelenmesi tah-
kim yargilamasini daha da tercih edilebilir
kilmaktadir.

Tahkim, uyusmazligin uzun vadede ¢6zume
kavusmasi noktasinda taraflara avantaj sag-
lasa da hakem kurulunun taraflarca segil-
mesi tahkimin yavaslamasina sebebiyet ver-
mektedir. Bu durumun taraflar tzerindeki en
onemli dezavantaji ise taraflarin gecici huku-
ki koruma ihtiyacinda ortaya ¢cikmaktadir.

Tahkimin gegici hukuki koruma ihtiyaci s6z
konusu oldugunda ortaya c¢ikan bu deza-
vantajl ortadan kaldirmak ve gecici hukuki
korumalar ile ilgili ihtiyaclar karsilayabilmek
adina acil durum hakemi kurumu ortaya ¢ik-
mistir. Acil durum hakeminin ¢cok kisa strede
olusmasi ve hizli bir karar vermesi bu sistemi
gecici hukuki koruma ihtiyacinda tercih edi-
lebilir kilmaktadir.
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Since the emergence of the "emergency
arbitrator”, which has recently become fre-
quently used in arbitration, various disputes
have arisen in terms of the legal nature and
enforceability of emergency arbitrator de-
cisions. This article examines the legal na-
ture of emergency arbitrator decisions and
whether those decisions are enforceable.

Il. THE EMERGENCE
AND IMPORTANCE
OF THE EMERGENCY
ARBITRATOR

One of the most advantageous elements of
arbitration over state courts is that proceed-
ings are concluded in a shorter time. How-
ever, while state courts have an established
judicial system and processes, arbitration
proceedings present their particular prob-
lems such as requests for arbitration, the for-
mation of an arbitral tribunal, the selection
of the chief arbitrator, lodging objections
to the appointed arbitrators, the physical
distance between parties, and the need for
experts, all of which can prolong the arbitra-
tion process. Therefore, in order to prevent
the irreparable damage to the parties’ rights,
the parties may require temporary legal pro-
tections.

Tahkimde son dénemde siklikla bagvurulan
acil durum hakemi yeni bir kurum oldugun-
dan uygulamada acil durum hakem kararinin
hukuki niteligi ve icra edilebilirligi bakimindan
cesitli ihtilaflar dogmaktadir. Bu calismada,
tahkim yargilamasinda acil durum hakem ka-
raninin hukuki niteligi ve kararin icra edilebilir
nitelikte olup olmadigi incelenmektedir.

Il. ACiL DURUM
HAKEMININ ORTAYA
CIKISI VE ONEMI

Tahkimin devlet mahkemelerine goére en
avantajli oldugu noktalardan biri de yargi-
lamanin daha kisa surede sonuglanmasidir.
Ancak devlet mahkemelerinin kurulu bir yar-
gilama sistemi ve sujelerine sahip olmasina
ragmen tahkim yargilamasinda tahkim tale-
bi, hakem heyetinin olusturulmasi, basha-
kem secilmesi, atanan hakemlere itiraz edil-
mesi, taraflarin, hakemlerin veya bilirkisilerin
birbirlerine uzak olmalarn gibi sorunlar bu
surrecin daha da uzamasina sebebiyet vere-
bilmektedir. Dolayisiyla, bu surecte taraflarin
haklarinin telafisi imkansiz bir sekilde zarar
goérme ihtimalinin 6nune gecgebilmek adina
taraflarca gegici hukuki korumalara ihtiyag
duyulabilmektedir.
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JURISDICTION AND ENFORCABILITY OF EMERGENCY ARBITRATOR DECISIONS

Despite the emergency arbitrator procedure
becoming necessary, it is highly important
that emergency arbitrator decisions are
applicable in the countries where they are
needed, as are arbitral decisions. If the emer-
gency arbitrator's decisions do not comply
with consent, the recognition and enforce-
ment of those decisions will create further
problems. If it is not possible to enforce the
emergency arbitrator’'s decision in the relevant
country, it may seem desirable and more ef-
fective for the parties to turn to the state courts
for temporary legal protection measures; it
may also jeopardize the merits of the dispute
being resolved through arbitration.

In order to ensure enforcement of the de-
cision of the emergency arbitrator in ar-
bitration proceedings and therefore the
applicability of arbitration in requests for
temporary legal protection, many arbitration
institutions have regulated rules on emer-
gency arbitrators. These rules demonstrate
once again the importance of enforceability
of emergency arbitrator decisions.

I1l. ENFORCEMENT
OF THE EMERGENCY
ARBITRATOR DECISION

A. Observance of the Parties
to the Dispute of Arbitrator
Decisions

Decisions adjudicated by the emergency
arbitrator are binding on the parties, re-
gardless of whether they are enforceable
or not." In this regard, it is essential that the
party against whom the decision is decided
voluntarily obeys the decision of the emer-
gency arbitrator, because the parties have
committed to implementing the arbitrator
decisions as an obligation in the contract
and accepted the binding nature of this
decision.? In this regard, it should be stated
that the emergency arbitrator decision is
contractually binding on the parties and ba-
sically the parties must comply with the de-
cision voluntarily. Failure to comply with the
decision by the parties will be considered a
breach of the contract.?

In addition, all the rules regulating the emer-
gency arbitrator rules state that the decisions
made by the emergency arbitrator are bind-
ing.* For instance, the International Chamber
of Commerce ("ICC") Arbitration Rules Article
29/2, Istanbul Arbitration Center ("ISTAC")

Bu dogrultuda acil durum hakemi proseduru
bir ihtiyac haline gelmesine ragmen, acil du-
rum hakem kararlarinin tipki hakem kararlar
gibi ihtiya¢ duyulan ulkelerde uygulanabilir
olmasi da yuksek énem arz etmektedir. Acil
durum hakem kararlarina rizaen uyulma-
masi halinde acil durum hakem kararlarinin
taninmasi ve tenfizi ayn bir tartisma olarak
ortaya cikacaktir. Acil durum hakem karar-
laninin ilgili ulkede icrasi mumkun olmaz ise,
taraflar gecici hukuki koruma tedbirlerine
devlet mahkemelerine yonelmesi mamkun
ve daha etkili gorunmekle birlikte, uyusmaz-
ligin esasinin tahkim yoluyla ¢6zimlenmesi-
ni de tehlikeye atabilecektir.

Tahkim yargilamalarinda acil durum hakem
kararlarinin icrasini ve dolayisi ile gegici
hukuki koruma taleplerinde tahkimin uy-
gulanabilirligini saglamak amaciyla bircok
tahkim kurumunda acil durum hakemine
iliskin kurallar duzenlenmistir. Bu kurallar
acil durum hakem kararlarinin icra edilebi-
lirliginin 6Gnemini bir kez daha ortaya koy-
maktadir.

11l. ACiL DURUM HAKEM
KARARININ iCRA
EDIiLMESI

A. Uyusmazligin Taraflarinin
Hakem Kararina Uymasi

Acil durum hakemi tarafindan tesis edilen
kararlar icra edilebilir olup olmamasina bagli
olmaksizin taraflar acisindan baglayicidir.’
Bu bakimdan, aleyhine karar verilen tarafin
acil durum hakeminin kararina iradi olarak
riayet etmesi esastir. Gunku, taraflar hakem
kararlarini uygulayacaklarini sézlesmede bir
yukumluluk olarak taahhut etmis ve bu kara-
rin baglayiciigini kabul etmistir.2 Bu bakim-
dan, acil durum hakem karar so6zlesmesel
olarak baglayici taraflan baglayici nitelikte
oldugunu ve temel olarak taraflarin iradi
olarak karara uymasi gerektigini belirtmek
gerekmektedir. Aksi dusunuldugunde, ta-
raflarca karara uyulmamasi da sozlesmeye
aykinlik olarak degerlendirilecektir.®

Bunun yani sira, acil durum hakemi kural-
larini duzenleyen kurallarin tumunde acil
durum hakemi tarafindan verilen kararlarin
baglayici oldugu belirtilmistir.* Ornek ver-
mek gerekirse, Milletlerarasi Ticaret Odasl
("ICC") Tahkim Kurallar’'nin 29/2. madde-
sinde, istanbul Tahkim Merkezi (“ISTAC")
Acil Durum Hakemi Kurallari'nin 7/4. mad-
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Emergency Arbitrator Rules rticle 7/4, Inter-
national Dispute Resolution Center ("ICDR")
Arbitration Rules aArticle 6/4 with reference
to Article 9B of the London Court of Interna-
tional Arbitration ("LCIA") Arbitration Rules, in
Article 26/8, Istanbul Chamber of Commerce
Arbitration and Mediation Center ("ITOTAM")
Emergency Arbitrator Rules, Article 5/5 all
clearly state that emergency arbitration de-
cisions are binding on the parties. According
to these rules, the party against whom a tem-
porary legal protection decision is issued is
obliged to implement the emergency arbitra-
tor's decision without delay.®

In some cases, in order to ensure the enforce-
ment of temporary legal protection orders,
provided that they are permitted by the appli-
cable law,® criminal sanctions such as delay
penalties or compensation may be foreseen.”
For example, according to the French Proce-
dural Law,® the arbitral tribunal can add de-
lay penalties to its decisions when it deems
appropriate.® However, as it is controversial in
the doctrine whether the emergency referee
is accepted as an arbitrator, 0 it is also unclear
whether this provision will be applied to the
decisions made by the emergency arbitra-
tor.™

B. Execution of Emergency
Arbitrator Decisions by Parties to
the Dispute

If the arbitrator's decision is not enforced,
the other party will resort to enforcement
action to the extent permitted by law in the
country where the decision was taken.’? If the
decision is to be executed in a country other
than the country where it was made, the en-
forcement procedure should be applied in
the country where it is to be executed.™

Whether the decision can be enforced in the
country where it was given is determined
within the scope of the arbitration laws of
that country.™ There is no certainty in the ar-
bitration rules of national laws and the New
York Convention as to whether the decisions
of emergency arbitrators can be enforced.
Therefore, while making decisions, the basic
principles of the contract regarding the en-
forcement of these decisions, doctrine, and
judicial decisions are taken into consider-
ation. At this point, the issues of whether the
emergency arbitrators can be considered
arbitrators and the legal nature of their de-
cisions arise.'®

desinde, Milletlerarasi Uyusmazlik Co6zumu
Merkezi (“ICDR”) Tahkim Kurallar’'nin 6/4.
maddesinde, Londra Milletlerarasi Tahkim
Divani (“LCIA") Tahkim Kurallar’'nin 9B mad-
desinde yapilan génderme ile 26/8. madde-
sinde, istanbul Ticaret OdasI Tahkim ve Ara-
buluculuk Merkezi (“ITOTAM”) Acil Durum
Hakemi Kurallari'nin 5/5. maddesinde, acil
durum hakem kararlarinin taraflar i¢in bagla-
yici oldugu acikca duzenlenmistir. Bu kural-
lara gore aleyhine gecici hukuki koruma ka-
rari verilen taraf, acil durum hakem kararini
gecikmeksizin uygulamakla yakamludur.®

Bazi durumlarda ise, tahkimde uygulanacak
hukukun veya taraflarca s6zlesme ile karar-
lastinlan yetki kapsaminda gecici hukuki
koruma kararlarinin icrasini saglayabilmek
adina, uygulanacak hukukta izin verilmis ol-
masi sarti ile,® gecikme cezasi veya tazminat
gibi cezai yaptinmlar éngorulebilir.” Ornek
vermek gerekirse, Fransiz Usul Hukuku’na®
gore hakem heyeti uygun goérdagu hallerde
kararlarina gecikme cezasi ekleyebilmekte-
dir.° Ancak doktrinde acil durum hakeminin
hakem olarak kabul edilip edilmedigi tartig-
mali oldugundan™ bu hukmun acil durum
hakemi tarafindan verilen kararlarda uygula-
nip uygulanmayacagi da belirsizdir."!

B. Uyusmazligin Taraflarinin Acil
Durum Hakem Kararinin icrasi

Hakem kararinin icra edilmemesi halinde di-
ger taraf karanin alindigi Ulkede yasalarinizin
verdigi oranda cebriicra yoluna basvuracak-
tir."2 Karar, verildigi ulkeden baska bir tlkede
icra edilmek istenir ise, icra edilecek ulkede
tenfiz yoluna basvurulmasi gerekmektedir.™

Kararin verildigi ulkede icra edilip edileme-
yecegi konusu ise, o tlkedeki tahkim kanun-
lan cercevesinde belirlenmektedir.* Ulusal
hukuklarin tahkim kurallarinda ve New York
Sozlesmesinde, acil durum hakemlerinin ka-
rarlaninin icra edilip edilemeyecegine dair
bir kesinlik bulunmamaktadir.”™ Bu nedenle,
bu kararlarnin tenfizine iliskin s6zlesmenin
temel ilkeleri, doktrin ve yargi kararlan goze-
tilerek agiklama yapilmaktadir. Bu noktada,
acil durum hakemlerinin hakem sayilip sa-
yilmayacagi ve verdikleri kararlarin hukuki
niteligi sorunu karsimiza ¢ikmaktadir.™®
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JURISDICTION AND ENFORCABILITY OF EMERGENCY ARBITRATOR DECISIONS

1. Whether the Emergency
Arbitrator is an Arbitrator

Although emergency arbitrators are con-
sidered to have contractual authority, it is
controversial whether they have judicial
power."” On the other hand, even if there is
no clear regulation on the enforceability of
emergency arbitrator decisions, if the exe-
cution of the temporary legal protection de-
cisions given by the arbitrator is enabled in
the country where they are made, the emer-
gency arbitrators may also be subject to this
regulation.®

Regarding enforcement, the New York
Convention allows for the enforcement of
foreign arbitral decisions only." Therefore,
enforcement of the decision made by the
emergency arbitrators under the New York
Convention is not possible unless they are
considered to be arbitrators in conjunction
with their jurisdiction.?°

2. The Existence of a Regulation
Regarding the Emergency
Arbitrator in the Country where
the Enforcement of the Decision is
Requested and Enforced

If there is no clarity in the relevant legal sys-
tem as to whether emergency arbitrators are
considered arbitrators, a decision must be
made by looking at whether the emergen-
cy arbitrator meets the qualification of ar-
bitrator.2" However, as the court knows the
law (iura novit curia), it is not bound by the
names given by the parties to the legal insti-
tutions. Therefore, even if the parties have
named a person as arbitrator in their con-
tract, if they do not qualify as an arbitrator,
the emergency arbitrator will not be consid-
ered an arbitrator.?

IV. THE
ENFORCEABILITY OF
EMERGENCY ARBITRAL
DECISIONS IN TURKEY

A. Enforceability According to
the Civil Procedure Law No. 6100

Article 414/3 of the Code of Civil Procedure
No. 6100% (“CCP") stipulates that courts
are only authorized in temporary legal pro-
tection measures “in cases where the arbi-

1. Acil Durum Hakeminin Hakem
Olup Olmamasi

Acil durum hakeminin s6zlesmesel yetkisi
bulundugu kabul edilse de yargisal yetki-
sinin bulunup bulunmadigi tartismalidir.’”
Buna karsin, acil durum hakem kararlarinin
icra edilebilirligine iligkin acik bir duzenle-
me olmasa dahi verildigi ulkede hakem-
lerin verdigi gecici hukuki koruma karar-
larinin icrasina imkan saglanmissa, acil
durum hakemleri de bu duzenlemeye tabi
olabilecektir.’®

Tenfize iligskin ise New York Konvansiyo-
nu sadece yabanci hakem kararlarinin
tenfizine imkan saglamaktadir.’® Dola-
yisiyla, acil durum hakeminin yargisal
yetkisiyle birlikte hakem niteliginde ol-
dugu kabul edilmedigi surece New York
Konvansiyonu uyarinca onun tarafindan
verilen kararin tenfizi de mumkun olma-
maktadir.?®

2. icra ve Tenfiz Talebi Yapilacak
Ulkede Acil Durum Hakemine Dair
Dizenleme Olup Olmamasi

ilgili hukuk sisteminde acil durum
hakemlerinin hakem sayilip sayilma-
digina iliskin bir agiklik mevcut de-
gilse, hakemlerin niteliginin acil du-
rum hakemleri tarafindan karsilanip
karsilanmadigina bakilarak bir karara
varilmalidir.?2” Ancak hakim hukuku
bildiginden (iura novit curia) tarafla-
rin hukuki kurumlara verdigi isimlerle
bagli olmadigindan taraflarin sozles-
melerinde bunu hakem olarak isim-
lendirmis olsalar dahi nitelik olarak
hakem ozelliklerini tagsimiyorsa, acil
durum hakemi hakem olarak deger-
lendirilemeyecektir.??

IV. TURKIYE'DE VERILEN
ACiL DURUM HAKEM
KARARLARININ iCRA
EDIiLEBILIiRLiGi

A. 6100 sayili Hukuk

Muhakemeleri Kanunu’na Goére
icra Edilebilirlik

6100 Sayili Hukuk Muhakemeleri Kanu-
nu'nun® (“HMK") 414/3. maddesi, mahke-
melerin gegcici hukuki koruma tedbirlerinde
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trator, arbitral tribunal or another person to
be appointed by the parties cannot act in a
timely or effective manner”. The expression
“another person to be appointed by the par-
ties” specified in this law can be understood
as an emergency arbitrator.2*

In addition, again CCP Article 414/2 states
the regulation “The court decides on the en-
forceability of the cautionary decision made
by the arbitrator or the arbitral tribunal, at
the request of one of the parties, provided
that a valid arbitration agreement exists”. It
is stated in the relevant provision that it can
be decided whether a cautionary decision
made by the arbitrator or the arbitral tribunal
is enforceable, and again the problem aris-
es as to whether the emergency arbitrator is
qualified as an arbitrator.

If the arbitration rules selected by the parties
regard the emergency arbitrator as an “arbi-
trator” or state that the emergency arbitrator
decision has the same effect as the awards

ancak “hakem veya hakem kurulunun ya da
taraflarca gorevlendirilecek bir baska kisinin
zamaninda veya etkin olarak hareket ede-
meyecek oldugu hallerde” yetkili oldugunu
ongoérmustur. S6z konusu kanun hukmunde
belirtilen “taraflarca goéreviendirilecek bir
baska kisi” ifadesi acil durum hakemi olarak
anlasilabilecektir.?*

Bunun yani sira yine HMK'nin 414 / 2. mad-
desinde, “(m)ahkeme hakem veya hakem
kurulunca verilen tedbir kararinin, gecerli
bir tahkim s6zlesmesinin var olmasi kaydiyla
taraflardan birinin talebi Uzerine icra edilebi-
lirligine karar verir” seklinde bir duzenleme
ongorualmustar. ilgili hukiimde hakem veya
hakem kurulu tarafindan verilen tedbir kara-
rinin icra edilebilirligine karar verilebilecegi
belirtilmis olup, yine acil durum hakeminin
hakem olarak nitelendirilip nitelendirileme-
yecedi sorunu karsimiza ¢ikmaktadir.

Bu noktada, taraflarca segilen tahkim kural-
larinda acil durum hakeminin “hakem” sa-

As it can be seen from the provision, the Law restricts the mandatory
rule to use the language of Turkish for foreign companies as

determined in the Law.

Sozkonusu diizenleme incelendiginde Kanun'un yabanci sirketler
icin Tiirkce kullanma mecburiyetini sayma suretiyle belirtilen

haller ile smirlandirdigr goriilmektedir.

made by the arbitral tribunal or equipped
the emergency arbitrator with the authority
of the sole arbitrator or arbitral tribunal, the
emergency arbitrator decisions are enforce-
able in accordance with Article 414 of the
CCP.% However, as we have stated, issues
such as the emergency arbitrator not being
considered an arbitrator and the decision
given being an amendable or voidable de-
cision may also suggest that the emergency
arbitrator decisions will not be enforceable
within the framework of Article 414 of the
CCP.

yilmasi veya acil durum hakem kararlarinin
hakem veya hakem heyeti tarafindan verilen
kararlar ile ayni etkiye sahip olmasi ya da acil
durum hakeminin hakem veya hakem heye-
tinin yetkileri ile donatilmis olmasi halinde
acil durum hakem kararlarinin HMK'nin 414.
maddesi uyarinca icra edilebilir oldugu soy-
lenebilecektir.?® Ancak belirttigimiz Uzere,
acil durum hakeminin hakem sayilmamasi
ve verilen kararin degistirilebilir, kaldirlabi-
lir bir karar olmasi gibi hususlar acil durum
hakem kararlarinin HMK'nin 414. maddesi
cercevesinde icra edilebilir olmayacagini da
akla getirebilecektir.
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JURISDICTION AND ENFORCABILITY OF EMERGENCY ARBITRATOR DECISIONS

If itis accepted that the emergency arbitrator
decisions are enforceable within the frame-
work of Article 414 of the Civil Code, the ex-
amination to be made by the court should
also be mentioned. In this respect, the rele-
vant law’s preamble states, “In practice, the
parties mostly comply with the decisions of
the sole arbitrator or arbitral tribunal. How-
ever, in case of non-compliance or probabil-
ity of non-compliance with the interim mea-
sure, the competent court decides that such
measure given by the arbitral tribunal is en-
forceable provided there is a request of one
of the parties and valid arbitration agree-
ment. Here, examination by the court will be
on the validity of the arbitration agreement;
due to the nature of the work, if it is an en-
forceable interim measure or declaratory
ruling under Turkish law, the enforcement
of the arbitral award will be ruled.” Hereun-
der, the court will evaluate the validity of the
arbitration agreement and whether the de-
cision is an enforceable measure or declar-
atory ruling under Turkish Law. However, it
should be noted that the court cannot make
an examination on whether the conditions
for interim measure have been met.?

If the court determines that there is a valid
arbitration agreement between the parties
and that the emergency arbitrator decision
is enforceable, it will decide that the deci-
sion is enforceable.?”

B. Enforceability in Accordance
with International Arbitration
Act No. 4686

According to Article 6/3 of the International
Arbitration Act No. 468628 ("IAA"),

If a party does not comply with the interim
measure or attachment, the other party may
request the assistance of the competent
court for taking an interim measure of pro-
tection or an interim attachment. The com-
petent court, if necessary, may hear through
a substitute court.

Accordingly, in case of failure to comply
with the emergency arbitrator decisions
given in foreign countries in Turkey, the en-
forcement of these decisions by the courts is
made subject to the same regime.?® In other
words, in the enforcement of the emergency
arbitrator decisions issued in a foreign coun-
try, the court aid specified in Article 6/3 of
IAA shall be used without being subject to
any enforcement regime in accordance with
the explicit regulation in Article 1/3 IAA.%

Acil durum hakem kararlarinin HMK'nin 414.
maddesi cercevesinde icra edilebilir oldu-
gunun kabulu halinde, mahkeme tarafindan
yapilacak incelemeye de deginmek gerekir.
Bu hususta, ilgili kanunun gerekgesi, “Uygu-
lamada, hakem veya hakem kurulunun ka-
rarlarina taraflar cogunlukla uymaktadirlar.
Ancak, verilen tedbir kararina uyulmamasi
veya uyulmamasi ihtimali olmasi halinde,
yetkili mahkeme, hakem heyeti tarafindan
verilen ihtiyati tedbir kararinin, taraflardan
birinin talebi ve gecerli bir tahkim sézlesme-
sinin var olmasi sarti ile icra edilebilirligine
karar verir. Burada, mahkemenin yaptigi in-
celeme tahkim sozlesmesinin gecerliligine
iliskin olacak; isin niteligi geregi, Turk hu-
kukuna gore icra edilebilir bir tedbir veya
tespit karari ise hakem kararinin icrasina
hukmedilecektir” seklinde duzenlenmistir.
Buna gore, mahkeme tahkim sézlesmesinin
gecerliligini ve kararn Turk Hukuku'na goére
icra edilebilir bir tedbir veya tespit karar
olup olmadigini degerlendirecektir. Ancak,
mahkemenin gegcici hukuki koruma tedbiri
sartlaninin olusup olusmadigina iliskin bir
inceleme yapamayacagini belirtmek gerek-
mektedir.?®

Mahkeme, taraflar arasinda gecerli bir tah-
kim anlagsmasinin bulundugunu ve acil du-
rum hakem kararinin icra edilebilir oldugunu
tespit ederse kararin icra edilebilir olduguna
karar verecektir.?”

B. 4686 sayili Milletlerarasi
Tahkim Kanunu’na Gore icra
Edilebilirlik

4686 sayili Milletlerarasi Tahkim Kanu-
nu’nun? (“MTK") 6/3. maddesine gore,
“Taraflardan biri, hakem veya hakem kurulu-
nun verdigi intiyati tedbir veya ihtiyati haciz
kararini yerine getirmezse; karsi taraf, ihtiyati
tedbir veya ihtiyati haciz karari verilmesi is-
temiyle yetkili mahkemenin yardimini iste-
yebilir. Yetkili mahkeme gerekirse baska bir
mahkemeyi istinabe edebilir.”

Buna gore, yabanci tlkede verilen acil durum
hakem kararina ve Turkiye'de verilen acil du-
rum hakem kararina uyulmamasi halinde bu
kararlarin mahkemelerce icra edilebilmesi
ayni rejime tabi kiinmistir.?® Bir diger ifadey-
le, yabanci ulkede verilen acil durum hakem
kararlarnnin icra edilmesinde, MTK'nin 1/3.
maddesinde yer alan acik duzenleme geregi
herhangi bir tenfiz rejimine tabi olmaksizin
MTK'nin 6/3. maddesinde yer alan mahkeme
yardimindan yararlanilacaktir.®°
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However, Article 6/3 of the IAA is criticized in
the doctrine on the grounds that there is no
explicit provision in terms of the procedure to
be followed in the compulsory execution pro-
ceedings to be requested from the court and
it contains extremely ambiguous statements
and therefore causes legal confusion.®’

V. ENFORCEABILITY OF
EMERGENCY ARBITRATOR
DECISIONS GIVENIN A
FOREIGN COUNTRY

A. Enforceability in Accordance
with The International
Arbitration Act

According to Article 1/3 of IAA, “Articles 5
and 6 of this Law are applicable even if the
place of arbitration is determined to be a
place notin Turkey.” Accordingly, it is stated
that the section titled “interim measures of
protection and interim attachments” regu-
lated in Article 6 of IAA would be applicable
even if the place of arbitration is determined
to be a place not in Turkey. Therefore, the
statements made related to the enforcement
of the emergency arbitrator decisions given
in Turkey in accordance with IAA are also
valid for the enforceability of emergency ar-
bitrator decisions given in a foreign country
in accordance with 1AA.

B. Enforcement of Emergency
Arbitrator Decisions

If the country where the interim measure
is given is a different country to the country
where the decision will be enforced, the need
for enforcement of the decision arises and
enforcement of a judgment given in a foreign
country also depends upon the enforcement
of this decision on Turkey.*?

According to Article 17/H of the United Na-
tions Commission on International Trade Law
("UNCITRAL") Model Law, an interim measure
issued by an arbitral tribunal shall be recog-
nized as binding and, unless otherwise provid-
ed by the arbitral tribunal, enforced upon ap-
plication to the competent court, irrespective
of the country in which it was issued. At this
point, it should be noted that the expression
“arbitral tribunal” is defined as “a sole arbitra-
tor or a panel of arbitrators” in Article 2b of the
Model Law. In addition to this, grounds for re-

Bununla birlikte MTK'nin 6/3. maddesi, dokt-
rinde mahkemeden talep edilecek cebriicra
yargilamasinda izlenecek usul agisindan
da acik hukum bulunmadigi ve son derece
muglak ifadeler icerdigi ve bu nedenle hu-
kuki karmasaya sebebiyet verdigi gerekce-
siyle elestirilmektedir.®’

V. YABANCI ULKEDE
VERILEN ACiL DURUM
HAKEM KARARLARININ
iCRA EDILEBILIiRLiGI

A. Milletlerarasi Tahkim
Kanunu’na Gére icra
Edilebilirlik

MTK'nin 1/3. Maddesine gore, “Bu Ka-
nunun 5 ve 6. madde hukumleri, tah-
kim yerinin Turkiye disinda belirlendigi
durumlarda da uygulanir.” Buna gore,
MTK'nin 6. maddesinde duzenlenen
“ihtiyati tedbir ve ihtiyati haciz” baslikli
maddenin tahkim yerinin Turkiye disin-
da belirlenmesi halinde de uygulanaca-
g1 belirtilmistir. Bu nedenle, Turkiye'de
verilen acil durum hakem kararlarinin
MTK’'ya gore icra edilmesine iligkin
yapilan aciklamalar yabanci ulkede
verilen acil durum hakem kararlarinin
MTK'ya gore icra edilmesi bakimindan
da gecerlidir.

B. Acil Durum Hakem Kararlarinin
Tenfizi

Gegici hukuki koruma kararnin verildigi al-
kenin kararin icra edilecegi ulkeden farkli bir
Ulke olmasi halinde kararin tenfizi ihtiyaci or-
taya cikmakta olup, yabanci tlkede verilen
bir kararin icra edilmesi de bu kararin Tarki-
ye'de tenfiz edilebilmesine baglidir.®?

Birlesmis Milletler Uluslararasi Ticaret Hu-
kuku Komisyonu (“UNCITRAL") Model
Kanun'un 17/ H maddesine gore, hakem
heyeti tarafindan verilen gegici hukuki ko-
ruma karari, hakem heyeti tarafindan aksi
belirtilmedikce baglayici olarak taninacaktir
ve verildigi tlkeye bakilmaksizin yetkili mah-
kemeye basvurularak icra edilebilecektir. Bu
noktada, “hakem heyeti” ifadesinin Model
Kanun'un 2b maddesinde “tek hakem veya
birden fazla hakemden olusan heyet” olarak
tanimlandigini belirtmek gerekmektedir. Bu-
nun yani sira, tanima ve tenfiz talebinin red-
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JURISDICTION AND ENFORCABILITY OF EMERGENCY ARBITRATOR DECISIONS

fusing recognition or enforcement are regulat-
ed in Article 17/1 of the UNCITRAL Model Law.

Here again, the question comes to mind wheth-
er the emergency arbitrator is considered an
“arbitrator”. In a similar way to our explanations
above, if the country where enforcement is
sought is one of the countries that adopted the
UNCITRAL Model Law with the 2006 amend-
ments or if the arbitration rules selected by the
parties regard the emergency arbitrator as an
“arbitrator” or state that the emergency arbitra-
tor decision has the same effect as the awards
made by the arbitral tribunal or equip the emer-
gency arbitrator with the authority of the arbitral
tribunal, the enforcement of the emergency arbi-
trator decision may be decided.®

On the other hand, the New York Convention
on the Recognition and Enforcement of For-
eign Arbitral Awards (“Convention”) of 1958
should be mentioned. The first paragraph of
Article 7 of the Convention states “The pro-
visions of the present Convention shall not
affect the validity of multilateral or bilateral
agreements concerning the recognition and
enforcement of arbitral awards entered into
by the Contracting States nor deprive any in-
terested party of any right he may have to avail
himself of an arbitral award in the manner and
to the extent allowed by the law or the treaties
of the country where such award is sought to
be relied upon.” Within this framework, people
who seek enforcement may benefit from the
local legislation of the state of enforcement,
and if the rules of the state of enforcement are
more favorable for enforcement than the Con-
vention, those rules shall apply.®*

The Convention does not contain anything ex-
plicit as to whether provisional measures can be
enforced. However, the guideline prepared by
the UNCITRAL Secretariatin 2016 states that the
courts seek three conditions to qualify a decision
as an arbitral award when the current judicial
decisions are examined.* Those conditions are
that the decision has been made by the arbitra-
torsisfinaland binding.

Whether the emergency arbitrator can be con-
sidered an arbitrator has been mentioned pre-
viously. As arule, however, since the parties to
the arbitration agreement accept that they are
bound by emergency arbitrator decisions by

dedilebilecegi haller UNCITRAL Model Ka-
nun‘un 17/l maddesinde duzenlenmektedir.
Burada yine acil durum hakeminin “hakem”
sayilip sayilmayacagi sorusu akla gelmekte-
dir. Bu noktada, yukaridaki aciklamalarimiza
benzer sekilde, tenfizin talep edildigi ulke
2006 degisiklikleri ile birlikte UNCITRAL
Model Kanun'u kabul eden ulkelerden ise,
taraflarca secilen tahkim kurallari acil durum
hakemini “hakem” olarak saymis veya acil
durum hakem kararinin hakem heyeti tara-
findan verilen kararlar ile ayni etkiye sahip
oldugu belirtilmis ya da acil durum hakemi-
ni hakem heyetinin yetkileri ile donatmis ise
acil durum hakem kararnin tenfizine karar
verilebilecektir.®

Bunun yani sira, 1958 tarihli Yabanci Hakem
Kararlarinin Taninmasi ve Tenfizine iliskin
New York Sozlesmesi'ne (“Sozlesme”) de
deginmek gerekmektedir. S6zlesme’nin

7. maddesinin birinci fikrasinda “isbu sozles-
me hukumleri, akit devletler arasinda akde-
dilmis hakem kararlarinin taninmasi veya ic-
rasina dair, iki yahut ¢cok tarafli sozlesmelerin
muteberligine halel getirmez ye ilgili taraflar-
dan hicbirini, bir hakem kararindan, bunun
dermeyan edildigi memleketin kanun ve
sozlesmeleri hukamleri dairesinde faydalan-
mak imkanindan mahrum kilmaz.” seklinde
belirtilmistir. Bu kapsamda, tenfiz talebinde
bulunacak kisilerin tenfiz devletinin mahalli
mevzuatindan faydalanabilecegi 6ngorul-
mus olup, eger tenfiz devletinin kurallari,
Sozlesme'ye nazaran tenfize daha elverisli
ise bu kurallar uygulama alani bulacaktir.3

Sozlesme, gegici kararlarin tenfiz edilip
edilemeyecegine iliskin bir aciklik icerme-
mektedir. Ancak, 2016 yiinda UNCITRAL
Sekreteryasi tarafindan hazirlanan rehber-
de, mevcut ictihatlar incelendiginde mah-
kemelerce bir kararin hakem karari olarak
nitelendirilebilmesi i¢in G¢ kosulun arandigi
belirtilmektedir.®® Bu kosullar, kararin ha-
kemler tarafindan verilmis olmasi, nihailik ve
baglayiciliktir.

Acil durum hakeminin hakem sayilip sayil-
mayacag@ina onceki bolumlerde deginil-
mistir. Bununla birlikte kural olarak, tahkim
anlagsmasinin taraflar, acil durum hakemi
yargilamasinin duzenlendigi bir tahkim ku-
rumunun kurallarini secerek acil durum
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choosing the rules of an arbitration institution
where the emergency arbitrator proceeding is
held, the condition of the emergency arbitra-
tion decision being binding is provided.®®

In terms of finality, it cannot be said that the
emergency arbitrator decisions are final in the
framework of the Convention since there are
regulations stating that the emergency arbi-
trator decisions can be amended or annulled
by the arbitral tribunal and therefore the emer-
gency arbitrator's decision can be amended at
any time.®”

In the guideline prepared by the UNCITRAL
Secretariat, when the current judicial decisions
are examined, it is considered that emergen-
cy arbitrator decisions are not an “award” in
the framework of the Convention, in the view
that there is no “finality” condition among the
three conditions sought for the enforcement
of emergency arbitration decisions.®

VI. LEGAL
CHARACTERISTICS

OF EMERGENCY
ARBITRATOR DECISIONS

Since the emergency arbitrator has only re-
cently been implemented by institutions,
whether the emergency arbitrator is ac-
cepted as an arbitrator and the nature of
its decisions are also controversial, and the
problems we have covered in detail in our
article are due to the uncertainty of the legal
characteristic of the emergency arbitrator
decision.

Part of the arbitration rules contain regula-
tions regarding the nature of emergency
arbitrator decisions and those rules can be
divided into two groups which regulate the
emergency arbitrator decision (i) as an order
or (i) determine the nature of the decision
given according to the concrete case as an
order or award.*

For instance, Article 6 of the ICC Emergency
Arbitrator Rules clearly states that the emer-
gency arbitrator’s decision shall take the form
of an order. Article 9B of the LCIA Arbitration
Rules on the emergency arbitrator also states
that the emergency arbitrator can make any

hakem kararlan ile bagli olduklarini kabul
ettiklerinden bu yénuyle acil durum hakem
kararlarinin baglayicilik kosulu saglanmak-
tadir.®®

Nihailik kosulu bakimindan ise acil durum
hakemi kararlarinin hakem heyetince degis-
tirilebilecedi veya kaldirlabilecegi yonunde
duzenlemelerin yer almasi ve bu nedenle ve-
rilen acil durum hakemi kararinin her an de-
Qgistirilebilecek olmasi sebebiyle acil durum
hakem kararlarinin Sézlesme c¢ergevesinde
nihai oldugundan bahsedilemeyecektir.*”

UNCITRAL Sekreteryasi tarafindan hazirla-
nan rehberde, mevcut ictihatlar incelendi-
ginde acil durum hakem kararlarinin ten-
fizi icin aranan Ug¢ sarttan “nihailik” sartinin
mevcut bulunmadigi goérusu cercevesinde
acil durum hakem kararlarinin S6zlesme cer-
cevesinde mumkun olmadigi degerlendiril-
mektedir.®®

VI. ACiL DURUM HAKEM
KARARININ HUKUKI
NIiTELiGI

Acil durum hakemi kurumlar tarafindan yeni
uygulanmaya basladigindan, acil durum ha-
keminin hakem kabul edilip edilmedigi ve
kararlarinin niteligi de tartismali olup makale-
mizde de detayli olarak yer verdigimiz sorunlar
acil durum hakemi kararinin hukuki niteliginin
belirsizliginden kaynaklanmaktadir.

Tahkim kurallarinin bir bélumuande acil durum
hakem kararlarinin niteligine iliskin duzenle-
meler bulunmakta olup, bu kurallar acil durum
hakem kararini (i) emir (order) olarak duzenle-
yen ve (ii) somut olaya gore verilen kararin ni-
teligini emir (order)veya hakem karari (award)
olarak duzenleyen kurallar olarak iki gruba ay-
rilabilecektir.®®

Ornek vermek gerekirse, ICC Acil Durum Ha-
kem Kurallar’'nin 6. Maddesi, acil durum ha-
kem kararinin emir olarak verilecegini agikca
duzenlemektedir. LCIA Tahkim Kurallar'nin
acil durum hakemine iliskin 9B maddesi de
acil durum hakeminin hakem heyeti tarafin-
dan verilebilecek herhangi bir ara karar veya
hakem karari verebilecegini belirtmektedir.
ITOTAM Acil Durum Hakem Kurallar'nin 5.
maddesinde de acil durum hakeminin talep
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emergency relief or award that can be made
by the arbitral tribunal. Article 5 of the ITOTAM
Emergency Arbitrator Rules states that the
emergency arbitrator shall make her/his deci-
sion of procedural nature on the relief sought.

At this point, similar to the explanations on
whether the emergency arbitrator is an arbi-
trator or not, it is necessary to state that it is
controversial in the doctrine whether naming
the decision as an arbitrator decision directly
gives the decision this quality.*® As a matter of
fact, it was claimed that the interim measure
requested for enforcement in the file subject
to the Publicis decision was not regulated un-
der the name of “arbitral award”, and the court
determined that the finality of the decision
would be designated by the content of the de-
cision, not the naming.*'

It should be stated that the quality element,
which gains importance during the enforce-
ment of the emergency arbitrator decision,
needs to be evaluated separately in each con-
crete case,*? and even if there are regulations
on the legal nature of emergency arbitrator
decisions in the arbitration rules, these regula-
tions will not be binding for the enforcement
country and enforceability of the decision will
be evaluated by the enforcement country.*

VIil. CONCLUSION

With the emergency arbitrator being a legal
instrument, arbitrators appointed in a short
time, again give interim measures in a short
time and make such measures in a way to
cover the other advantages of the arbitra-
tion. When the decision is applied with the
consent of the parties, the advantages in
theory are also reflected in practice. Howev-
er, if the person against whom the decision
has been made does not comply with this
decision, some problems may arise in the
system brought by the institutional arbitra-
tion, and this may cause the advantages ob-
tained from the emergency arbitrator to turn
into disadvantages. At this point, if a party
does not apply to the state judiciary with
the thought that the emergency arbitrator
decision can be enforced and cannot en-
sure the enforcement of the decision, it may
be deprived of the benefits to be obtained
from the interim measure to be requested. In
order to avoid such a problem, in practice,
parties still apply to state courts for interim
measures. At this point, it would be appro-
priate to decide that the emergency arbitra-
tor decisions can be enforced regardless of

hakkinda usuli nitelikte bir “hakem karari” ve-
recedi belirtilmektedir.

Bu noktada, acil durum hakeminin hakem
olup olmadigina iliskin aciklamalara benzer
sekilde, kararin hakem karan olarak isimlendi-
rilmesinin karara dogrudan bu niteligi kazan-
dinp kazandirmayacagi konusu doktrinde tar-
tismali oldugunu belirtmek gerekmektedir.*
Nitekim Publicis kararina konu dosyada icrasi
talep edilen gegici hukuki koruma tedbirinin
“hakem karan” adi altinda duzenlenmedigi
iddia edilmis, mahkeme ise kararin nihailigini
isimlendirmenin degil kararin iceriginin belirle-
yecegi tespitinde bulunmustur.’

Belirtmek gerekmektedir ki, acil durum hakem
kararinin icra edilmesi asamasinda 6énem ka-
zanacak olan nitelik unsurunun her somut
olayda ayri ayrn degerlendirilmesi gerekmekte
olup, #? tahkim kurallarinda acil durum hakem
kararlarinin hukuki niteligi konusunda duzen-
lemeler bulunsa dahi tenfiz tlkesi bakimindan
bu duzenlemeler baglayicilik teskil etmeyecek
ve tenfiz edilebilirlik bakimindan tenfiz tlkesi
tarafindan degerlendirilecektir.*®

VIl. SONUC

Acil durum hakemliginin hukuk kurumlar
arasinda yer almasi ile birlikte kisa surede
atanan hakemler, yine kisa surede gecici
hukuki koruma karari vermekte ve bu kara-
rn tahkimin sahip oldugu diger avantajlan
da kapsayacak sekilde vermektedir. Karar
taraflarca rizaen uygulandiginda teorideki
avantajlar pratige de yansimaktadir. Ancak
aleyhine karar verilen kisi bu karara riayet et-
mediginde, kurumsal tahkimlerce getirilen
sistemde bazi sorunlar ortaya cikabilecek,
bu durum acil durum hakeminden elde edi-
len avantajlarin dezavantaja dénusmesine
yol acabilecektir. Bu noktada bir taraf acil
durum hakem kararinin tenfiz edilebilecegi
dusuncesi ile devlet yargisina bagvurmaz ve
kararin tenfizini saglayamaz ise, talep edile-
cek gecici hukuki korumadan elde edilecek
faydalardan mahrum kalabilecektir. Bu gibi
bir sorunla kargilasmamak i¢in uygulamada
halen gecici hukuki korumalar bakimindan
devlet mahkemelerine basvuruldugu goral-
mektedir. Bu noktada, hukuk sistemlerinde
regule edilecek acgik kanun hukumleriile acil
durum hakemlerinin kararlarinin nitelikleri-
ne bakilmaksizin icra ve tenfiz edilebilece-
ginin kararlastinlmasi yerinde olacaktir. Bu
duzenlemeler yapilana kadar acil durum ha-
kem kararlarinin hukuki niteligi ve icra edil-
mesindeki sorunlar, devam edecek ve acil
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their qualifications with the explicit provi-
sions of law to be regulated in legal systems.
Until these regulations are made, the legal
nature and enforcement of emergency ar-
bitrator decisions will continue and the full
operability of the emergency arbitrator in-
strument will not be ensured. If necessary
regulations are made for emergency arbitra-
tor decisions, applications to the emergen-
cy arbitrator will increase further; otherwise,
the parties will continue to seek interim mea-
sures from state courts, considering the pos-
sible risks to the enforcement of emergency
arbitrator decisions. Therefore, we are of the
opinion that regulations should be made in
order to provide the necessary operability to
the emergency arbitrator instrument.
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