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ABSTRACT

In the Turkish Code of Obligations numbered
6098 (TCO), the termination of the lease contract
is regulated by a bilateral separation as the ordi-
nary termination reasons and the extraordinary
termination reasons. Thereunder, while the ordi-
nary termination reasons are dividing into two as
expiry of duration (TCO a.327) and notification of
termination (TCO a.327-329); the extraordinary
termination reasons are stated in three chapters
as major causes (TCO a.331), bankruptcy of les-
see (TCO a.332) and death of lessee (TCO a.333).
In this study, the termination of the lease contract
on the basis of extraordinary termination reasons
has dealt.
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OZET

6098 sayili Turk Borglar Kanunu'nda kira s6zlesme-
sinin sona ermesi durumu olagan sona erme sebep-
leri ve olaganustu fesih sebepleri olarak ikili bir ayri-
ma gitme yoluyla duzenlenmistir, buna gore olagan
sona erme sebepleri surenin dolmasi (TBK m.327)
ve fesih bildirimi (TBK m.327-330) olarak ikiye ayril-
maktayken olaganustu fesih sebepleri ise dGnemli
sebepler (TBK m.331), kiracinin iflasi (TBK m.332) ve
kiracinin 6lumu (TBK m.333) olmak tzere Ug baslik
altinda duzenlenmistir. Calismada kira sozlesmesi-
nin olaganustu fesih sebeplerine dayanilarak sona
erdirilmesi durumu aktarilmaya calisiimistir.
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EXTRAORDINARY TERMINATION REASONS

In this study, the conditions and results of these extraordinary termination reasons will
be dealt by focusing on each reason one by one.

Calismada olaganiistii fesih sebepleri tizerinde tek tek durularak bu fesih sebeplerinin sartlar:
ve feshin sonuclariirdelenecektir.

I.INTRODUCTION

During the continuation of the contracts
which are containing continuous debt rela-
tionship, it is possible for each parties that
the continuation of the contract can not be
unbearable in compliance with principle of
honesty, in such cases each parties are enti-
tled to terminate the contract on the basis of
extraordinary termination reasons. Basically,
the situation is not different in terms of lease
contract, and the parties are allowed to ter-
minate the lease contract before the expiry
of duration of the contract in various provi-
sions of the Turkish Code of Obligations.
The extraordinary termination reasons are
regulated respectively in articles 331-333
of the TCO as major causes, bankruptcy of
lessee and death of lessee. In the event that
some of these reasons occur, lease contract
can be terminated immediately without
complying with the termination periods
or notification period of termination (TCO
a.332/2) or can be terminated by complying
with the notification period of termination
(TCO a. 331/1, 333). In this study, the condi-
tions and results of these extraordinary ter-
mination reasons will be dealt by focusing
on each reason one by one.

I. GIRIS

Surekli borg iliskisi iceren s6zlesmelerde
s6zlesmenin devami suresince, taraflar-
dan biri i¢in s6zlesmenin devami durust-
luk kuralina gore beklenemez hale gel-
mesi mumkundur, bu gibi durumlarda
taraflara olaganustu fesih hakki tanin-
maktadir. Kira s6zlesmesi acisindan da
durum farkli olmayip Tark Borglar Kanu-
nu’'nun (“TBK") muhtelif hukumlerinde
taraflara kira s6zlesmesinin suresinden
o6nce sona erdirme imkani taninmistir.
Olaganustu fesih sebepleri TBK'nin 331-
333 maddelerinde sirasiyla 6nemli se-
bepler, kiracinin iflasi ve kiracinin 6lumu
seklinde duzenlenmistir. Bu hallerden
bazilarinin gerceklesmesi halinde fesih
doénemlerine yahut fesih ihbar sureleri-
ne uymaksizin derhal (TBK 332/2), bazi
nedenlerin ortaya cikmasi halinde ise
fesih bildirimi suresine uyularak (TBK
m.331/1, 333) kira s6zlesmesi sona erdi-
rilebilecektir. Calismada olaganusta fe-
sih sebepleri Gzerinde tek tek durularak
bu fesih sebeplerinin sartlari ve feshin
sonuglari irdelenecektir.
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II. TERMINATION ON
THE BASIS OF MAJOR
CAUSES

A. In General

The extraordinary termination of the lease
contact for major causes is regulated under
the article 331 of TCO. According to article;
“Each of the parties may any time cancel the
contract by following the legal cancellation
notification period in the case of existence of
important causes which make the continu-
ation of the tenancy unbearable for the both
parties. The judge shall rule he financial con-
sequences of the extraordinary cancellation
notification by considering the circumstances
and conditions.”

Article 331 of the TCO which regulates the
extraordinary termination for major causes is
regulated as a general clause that can be ap-
plied to all kinds of lease contract regardless
of the nature of the leasehold or whether the
lease contract is for a definite or indefinite
period. Accordingly, in the event that the ex-
istence of the major causes which render the
continuation of the contract unconscionable,
each party may terminate the contract at any
time by complying with the legal notice peri-
od, without waiting for the period specified

KIRA SOZLESMESININ OLAGANUSTU FESIH
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1Il. SNEMLIi SEBEPLE
FESIiH

A. Genel Olarak

Kira sozlesmesinin 6nemli sebeplerle ola-
ganustu feshi durumu TBK'nin 331. madde-
sinde duzenlenmistir. isbu maddeye gore;
“Taraflardan her biri, kira iligkisinin devamini
kendisi icin cekilmez hale getiren 6nemli se-
beplerin varligi durumunda, s6zlesmeyi ya-
sal fesih bildirim suresine uyarak her zaman
feshedebilir. Hakim, durum ve kosullari g6z
onunde tutarak, olaganustu fesih bildirimi-
nin parasal sonugclarini karara baglar.”

Onemli nedenlerle olaganustu fesih halini
duzenleyen TBK'nin 331. maddesi, kiralana-
nin niteligine yahut kira s6zlesmesinin belirli
ya da belirsiz sureli olmasina bakilmaksizin
tam kira sozlesmeleri bakimindan uygula-
nabilecek genel bir madde olarak duzenlen-
migtir. Buna gore taraflardan her biri, sdzles-
menin devamini kendisi icin ¢ekilmez hale
getiren 6nemli sebeplerin varligr durumun-
da kira s6zlesmesinde belirtilmis olan sureyi
beklemeksizin s6zlesmeyi yasal bildirim su-
resine uyarak her zaman feshedebilecektir.
Madde metninde énemli sebebin ne oldu-
gunaiiliskin bir tanim yapilmamis, buna goére
onemli sebebin tespiti somut olayin 6zellik-
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in the lease contract. In the text of the article,
content of the major causes are not defined,
therefore the determination of the major caus-
es shall be made according to characteristics
of the each event. The purpose of the legislator
in not regulating the content of the major causes
in a detailed way is that the major causes differ
according to the terms of the lease contract,’
the subject of the dispute and balance of the
interest specified in the contract. Based on this,
the judge was given the opportunity to make an
assessment based on the needs of the concrete
case.? Furthermore, it is possible to indicate the
facts which are of major cause in the contract
without limiting these reasons by doing so. Ac-
cording to provisions of the article, notice of ter-
mination may be made immediately upon the
occurrence of the major cause, but the notice
shall be valid at the end of the legally prescribed
period of notice. As general, there is no rule con-
cerning that the notice of termination shall be
made in a specific form, however, the notice of
termination in residence and roofed workplace
leases is shall be made in writing taking into ac-
count of the 384th article.

Supreme Court’s 6th Law Department has spec-
ified the terms sought for termination of the lease
contract for extraordinary reason in its decision
numbered 2015/7331 E. and 2015/9163 K. as
follows; “A valid lease contract concluded by
and between the parties and the good causes
which render the continuation of the contract
unconscionable for the parties shall exist and
the party who based on a good cause shall give
notice of termination by complying notification
period of termination as 3 months according to
TCO a.329 and 3 days according to TCO a.330,
in order the type of termination regulated under
TCOa.331tobeused.”

B. Conditions of The Termination

1. Existence of The Lease Contract

lerine gore yapilacaktir. Kanun koyucu-
nun 6nemli sebep kavramini kazuistik bir
sekilde duzenlememis olmasindaki ama-
c1, onemli sebebin somut olarak kira s6z-
lesmesinin kosullarina, ihtilaf konusuna
ve sOzlesmedeki menfaatler dengesine
gore farklilik gostermesi’ ve bu sebeple,
hakime hukmu somut olaydaki ihtiyac-
lara istinaden degerlendirme yapma im-
kani taninmasidir.2 Ayrica, 6nemli sebep
niteligi tasiyan olgularin, sinirli sayida ol-
mamak kaydiyla, s6zlesmede belirtilmesi
de mumkuandur. Madde hukmune gore
onemli sebebin ortaya cikmasiyla fesih
bildirimi derhal yapilabilecek fakat bildi-
rim yasal fesih bildirim surelerinin sonun-
da gecerli olacaktir. Fesih bildirimi kural
olarak belirli bir sekle bagli olarak ya-
pilmak zorunda degildir, ancak TBK'nin
384. maddesi de g6z 6nune alindiginda
konut ve catili isyeri kiralarinda fesih bil-
diriminin gecerliligi, bildirimin yazili se-
kilde yapilmasina baglidir.

Yargitay 6. Hukuk Dairesi’'nin
2015/7331 E. 2015/9163 K. sayili kara-
rinda kira ise s6zlesmesinin olaganustu
sebeple feshi icin aranan sartlar su se-
kilde sayilmistir; “TBK m.331 de duzen-
lenen bu fesih taruanun kullanilabilmesi
icin, taraflar arasinda akdedilen gecer-
li bir kira sozlesmesinin varligi, kira
sozlesmesinin devamini taraflarn icin
beklenemez kilan hakli sebeplerin var
olmasi ve hakli sebebe dayanan kirala-
yan ve kiracinin, TBK. m. 329 maddesi-
ne gore (U¢ ay) ve TBK. 330. maddesine
gore (u¢ gun) yasal fesih bildirimi su-
resine uyarak fesih bildiriminde bulun-
masi gerekmektedir.”

B. Feshin Sartlari

1. Kira Sé6zlesmesinin Var Olmasi

First of all, existence of a valid lease contract
is necessary in order the extraordinary ter-
mination right to be used. It is not important
that the lease contract is whether for defi-
nite or indefinite time period and is related
to a movable or immovable leasehold; in
other words, TCO a.331 may be applied
to all kinds of lease contracts. However, a

Onemli nedenle olaganusti fesih hakkinin
kullanilabilmesi i¢in 6ncelikle gegerli bir kira
sOzlesmesinin varligr gereklidir. Kira sozles-
mesinin belirli veya belirsiz sureli olmasi,
tasinir veya tasinmaz esyaya iliskin olmasi
6nem tasimamaktadir; baska bir deyigle tim
kira sozlesmeleriicin 331. madde hukmu uy-
gulama alani bulabilecektir. Ancak burada
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bracket should be opened at this point to
the Law numbered 7226 which enacted
on 25.03.2020. According the provision-
al article number 10 on roofed workplace
leases of this law, “Failure on the payment
of the lease price that would operate from
01.03.2020 to 30.06.2020 shall not consti-
tute a reason for termination of the lease
contract and eviction.”

In order the provisions of TCO a.331 to be
applied, it is not necessary for the leasehold
to be handed over to lesseg,® lease contract
may be terminated even at a period when
the lessee has not yet been handed over the
leasehold.’In the event that the leasehold
has not yet been handed over, termination
shall be effective backwards.®

2. Existence of The Objective
Causes Which Render the

Continuation of The Contract
Unconscionable

Essentially, the only cause that must arise in
order to exercise the right of termination for an
extraordinary reason is existence of important
causes which make the continuation of the
contract unbearable as per principle of hones-
ty.® The reason that makes the continuation of
the contract unbearable in this manner must
exist objectively.” The party who claims that
the existence of the major cause and that cause
makes the continuation of the lease contract
unbearable for itself is obligated to prove this
claim; the judge evaluates the existence of
such causes in accordance with principle of
honest and fairness which are regulated under
the article 4 of the Turkish Civil Code.®

In the context of TCO a.331, major cause which
makes the continuation of the contract unbear-
able neither defined nor be counted as numer-
us clausus, in other words it has been avoided
to give an example of which circumstances
would considered as major causes.® Accord-
ingly, major cause should be audited on the
basis of each concrete event whether it makes
the continuation of the contract unbearable or
not as per principle of honesty. Criterias such as
the remaining duration of the contract, wheth-
er the major cause is temporary and whether
this cause is predictable, defect of the parties
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25.03.2020 tarihinde cikartilan 7226 sayili
kanuna bir parantez acilmasi gerekmek-
tedir. isbu kanunun isyeri kiralarina iligkin
gecici 2. maddesine gore “01/03/2020
tarihinden 30/06/2020 tarihine kadar isle-
yecek is yeri kira bedelinin 6denememesi
kira s6zlesmesinin feshi ve tahliye sebebi
olusturmaz.”

TBK madde 311 hukmunun uygulanabil-
mesi i¢in kiralananin kiraciya teslim edil-
mis olmasi sart olmayip® henuz kiralananin
teslim edilmedigi bir donemde bile, 6nem-
li sebebin ortaya ¢ikmasi halinde kira s6z-
lesmesinin sona erdirilme imkani vardir.*
Kiralananin teslimi hentz gerceklesmemis
ise bu durumda sona erme geriye etkili
olacaktir.®

2. Kira S6zlesmesinin Devamini
Cekilmez Kilan Objektif Nedenin

Varligi

Onemli nedenle fesih hakkinin kullanilabil-
mesi icin ortaya ¢ikmasi gereken tek sart
esasen kira sozlesmesinin devamini taraf-
lardan biri icin durustluk kurali uyarinca ce-
kilmez kilan bir nedenin varligidir.6 Sozles-
menin devamini bu sekilde c¢ekilmez hale
getiren olgunun objektif olarak bulunmasi
gerekir.” Onemli sebebin varligini ve bu se-
bebin kira iligkisinin devamini kendisi i¢in
cekilmez hale getirdigini iddia eden taraf
bu iddiasini ispatlamakla mukelleftir; bu
sebeplerin varligini hakim, Turk Medeni Ka-
nunu’nun (“TMK") 4. maddesi uyarinca du-
rustluk kurallari ve hakkaniyet cercevesinde
degerlendirir.®

331. madde hukmunde 6nemli sebebin tani-
mi yapilmadigi gibi, kira iligkisinin devamini
cekilmez kilan durumlar tahdidi olarak sayil-
mamis, diger bir ifade ile hangi durumlarin
onemli sebep teskil edilecegine dair 6rnek
vermekten de kac¢inilmistir.® Buna gore; her
somut olay bazinda 6nemli neden, kira s6z-
lesmesinin devamini taraflardan biri icin du-
rastluk kurali uyarinca ¢ekilmez hale gelip
gelmedigine gore denetlenmelidir. Sozles-
menin kalan suresi, énemli nedenin gegici
nitelikte olup olmamasi ve bu sebebin 6n-
gorulebilir nitelikte olup olmamasi, taraflarin
kusur durumu gibi kistaslar ¢ekilmezlik
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should be taken into consideration in determin-
ing the existence of the unbearableness factor.
For example, if the expiration date of the con-
tracts is near, the party wishing to terminate the
contract may be expected to bear such matters,
or it may be stated that temporary situations
which the facts that leading unbearableness
will not constitute a major cause for termina-
tion.”® The major causes must be unforesee-
able at the time that the contract was drawn up
between the parties; if it can be foreseeable that
these causes may arise in advance or if these
causes occurs by a defect of a party, the lease
contract cannot be terminated on the basis of
the TCO a.331."" Likewise, the termination of
the contract on the basis of the major causes
that existed at the time drawing time of contract
depends on the fact that the existence of these
causes is not known or is not expected to be
known at the drawing time of the contract; in
other words, it is not possible to terminate the
contract on the basis of these causes for the
party who knows the major cause exists or is
in a position to know the existence of the major
causes at the drawing time of contract.’? Even if
the major causes are foreseeable, in the event
that the consequences and extent of these
causes are unforeseeable, they will be deemed
to have occurred. The parties may decide by
the contract some causes will be deemed as
major causes in a numerus clauses manner,'
but this shall not mean the restriction or annul-
ment of the right to terminate the contract on
the basis of major causes.™

In order for the lease contract to be termi-
nated on the basis of major causes, it is not
necessary for the addressee of the notice of
termination to be defective. Because major
cause may also base on a fact which is in-
dependent from the parties. However, there
are also some opinions in the teachings that
the parties do not have to be completely
faultless, and it is sufficient to be less faulty
for the party who seeks to terminate the con-
tract.” The condition sought for the termina-
tion in the basis of major causes is that the
fact that which constitutes the major cause
makes the continuation of the lease relation-
ship unbearable.” However, it should be
noted that the party which caused the oc-
currence of the major cause by its own faulty
conducts will not be able to terminate the
lease contract on the basis of major cause.
An example of this situation is that, the les-
see who wishes to terminate the contract
by showing his/her dismissal from his/her
employment as a result of his/her own faulty
actions as a reason."”

unsurunun varliginin tespitinde goéz 6nu-
ne alinmalidir. Ornegin sdzlesmenin sona
ermesine az bir sure kalmigsa sozlesmeyi
feshetmek isteyen taraftan bazi hususlara
birka¢ ay katlanmasi beklenebilir veyahut
cekilmezlige yol acan olgunun gegcici ol-
dugu durumlarin 6nemli bir fesih sebebi
teskil etmeyecegi ifade edilebilir.”® Onemli
sebeplerin, sdézlesmenin kuruldugu sirada,
onceden ongorulememesi gerekir. Onemli
sebeplerin ortaya ¢ikabilecegi 6nceden 6n-
gorulebiliyorsa veya bunlarin ortaya ¢ikma-
sinda bu sebebi ileri surenin kusuru varsa
TBK 331. madde hukmune dayanarak kira
sOzlesmesini feshedemez.” Ayni sekilde,
sozlesmenin kurulmasi sirasinda var olan
onemli sebeplere dayanarak feshedilmesi;
bu sebebin varliginin sézlesmenin kurul-
masl asamasinda bilinmiyor yahut bilin-
mesinin beklenmiyor olmasina baglidir,
baska bir deyisle s6zlesmenin kurulmasi
asamasinda var olan énemli sebebin varli-
gini bilen yahut bilebilecek durumda olan
kimsenin bu sebebe dayanarak sézlesme-
yi feshetmesi mumkun degildir.”? Onemli
sebepler dbnceden dGngodralebilir olsa dahi
bu sebeplerin sonuglari ve boyutlari 6nce-
den ongorulebilir degdil ise, 6Gnemli sebep
gerceklesmis sayilacaktir. Taraflar sozles-
me ile bazi nedenleri tahdidi olarak ka-
rarlastirabilirler,’™ ancak bu durum énemli
sebeple fesih hakkinin kisitlanmasi veya
ortadan kaldirilmasi anlamina gelmeye-
cektir.™

Onemli sebebe dayanarak kira s6zlesme-
sinin feshi icin, fesih bildiriminin muha-
tabinin kusurlu olmasi sart degildir. Zira
onemli sebep, taraflardan bagimsiz bir
olguya da dayanabilir. Ancak doktrinde,
taraflarin tamamen kusursuz olmasinin
aranmamasi gerektigi, so6zlesmeyi fes-
hetmek isteyen tarafin daha az kusurlu
olmasinin yeterli oldugunu savunan bazi
gorusler de savunulmaktadir.’™ Onemli
sebeple fesihte aranan sart, 6nemli se-
bep teskil eden olgunun kira iliskisinin
devamini ¢ekilmez hale getirmesidir.'®
Fakat belirtmek gerekir ki, kendi kusurlu
davranislari ile 6nemli sebebin olusumu-
na sebep olan taraf, bu 6nemli sebebe
dayanarak kira sozlesmesini feshede-
meyecektir. Bu duruma 6rnek olarak ku-
surlu hareketleri neticesinde isten atilan
kiracinin, issizligini neden gostererek
sOzlesmeyi sona erdirmek istemesi gos-
terilebilir."”
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The reason for the termination may be aris-
ing from the lessor, the lessee or other ex-
ternal factors beside the parties. The exter-
nal factors may be exemplified with causes
such as wars, natural events and etc.”® The
source of the reason is not important. For
example, conditions such as illness that oc-
cur in the people who live together with the
lessee may be considered as major cause
for the lessee;™ however, in the event that
the major cause is arising from one of the
parties, defectiveness of the parties should
be taken into account while deciding. In the
event that the major cause is arising from
the person of the party who makes the noti-
fication of termination, unpredictability shall
also be examined either.

Whether the economic conditions of the
parties may be considered as a major cause
brings conflicts in its wake. According to
some authors, changes in the economic
conditions of the parties shall be consid-
ered as a major reason,® while according to
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Feshe yol acan sebep kiracidan, kiraya
verenden yahut taraflar disinda kalan dis
etkenlerden kaynaklanabilir. Dis etkenle-
re ornek olarak savas, doga olaylar gibi
nedenler gosterilebilir.”® Bu sebebin kay-
naginin ne oldugu énem tasimamaktadir.
Ornegin kiracinin birlikte yasadigi kimse-
lerde ortaya cikan hastalik gibi durumlar
kiraci acisindan 6nemli sebep olarak de-
gerlendirilebilmektedir,’ ancak 6nemli se-
bebin taraflardan birinden kaynaklaniyor
olmasi halinde taraflarin kusur durumu
irdelenerek karar verilmesi gerekir. Keza,
onemli sebebin fesih beyaninda bulunan
tarafin sahsindan kaynaklandigi durumlar-
da éngorulemezlik unsurunun da irdelen-
mesi gerekmektedir.

Taraflarin  ekonomik durumunun 6nemli
sebep olarak degerlendirilip degerlendiri-
lemeyecegi pek ¢cok tartismayi beraberinde
getirmektedir, baz yazarlara gore tarafla-
nn ekonomik durumlarindaki degisiklikler
onemli sebep olarak kabul edilmekteyken,?

There are different opinions on the doctrine about the practice in
cases where there are multiple lessees or lessors.

Birden fazla kiracimin yahut kiraya verenin oldugu durumlarda
nasil bir uygulamanin izlenecegi doktrinde tartisiimaktadir.

some authors, this shall be included in the
life risk of the party whose economic con-
dition deteriorates and will not considered
as a major reason.?" As an example of the
second opinion, in roofed workplace leas-
es, stagnation of business of the lessee and
economic stagnation shall not be utilized as
a major reason and lessee will not have the
extraordinary termination right on the basis
of major causes can be given.??

There are different opinions on the doc-
trine about the practice in cases where
there are multiple lessees or lessors. In
case a major reason occurs in the person

kimi yazarlara gore bu durum ekonomik
durumu bozulan tarafin hayat rizikosuna
dahil olacak ve 6nemli sebep teskil etme-
yecektir.?' ikinci goruse 6rnek olarak isyeri
kirasinda, kiracinin iglerinin iyi gitmemesi
yahut ekonomik durgunluk yasanmasinin
onemli neden olarak degerlendirilmeye-
cegi ve kiracinin 6nemli nedenle olaga-
nustu fesih hakkina sahip olmayacagi ve-
rilebilir.??

Birden fazla kiracinin yahut kiraya verenin
oldugu durumlarda nasil bir uygulamanin
izlenecegi doktrinde tartisiimaktadir. Onemli
nedenin tek bir kiracinin sahsinda meydana
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

of single lessee, there is an opinion on the
doctrine which argues that it is possible
for the lessee in question to serve a ter-
mination notice; in this case the contract
the contract will be terminated in terms of
himself and will continue to exist in terms
of other lessees.?® According the oppos-
ing opinion, it is argued that arising a ma-
jor reason in the person of one of the les-
see’s is sufficient to terminate the lease
contract in such a way as to be effective
for all lessees.?* According the second
opinion, lessees must agree on the dec-
laration of the termination will and serve
a notice of termination jointly. The same
assessment will made in case there are
multiple lessees.

3. Serving the Termination Notice

gelmesi durumunda doktrinde bir gorus;
s6z konusu kiracinin fesih bildiriminde bu-
lunmasinin mumkun oldugunu, bu durum-
da sozlesmenin kendisi bakimindan sona
ermis olacagini, diger kiracilar acisindan
sozlesmenin varligini devam ettirecegini sa-
vunmaktayken?® aksi gorus; kiracilardan bi-
rinin sahsinda dogan 6nemli sebebin yeterli
oldugunu, bu sebebe dayanilarak kira s6z-
lesmesinin tum kiracilar bakimindan hukum
ifade edecek sekilde sona erdirilmesinin
mumkun oldugunu savunmaktadir.?* ikinci
goruse gore kiracilarin fesih iradesi yoneltil-
mesi hususunda anlagmalar ve elbirligi ile
fesih beyaninda bulunmalar gereklidir. Bir-
den fazla kiraya verenin olmasi durumunda
da ayni sekilde degerlendirme yapilacaktir.

3. Fesih Bildiriminde Bulunulmasi

In case a major reason arises, the party willing
the terminate the contract may terminate the
contract in accordance with the notification
period of termination. As a rule, notice of ter-
mination is not subjected to any validity con-
ditions, the important thing is that the notifica-
tion must contains the will of termination and
shall reaches to the opposite party.?® However,
notification must be made in writing in the res-
idence and roofed workplace leases in accor-
dance with the TCO a.348.%6

According the TCO a.329; “Each of the par-
ties may cancel the lease contract for an im-
movable property or a movable property by
following the three-month termination notifi-
cation period for the end of the lease period
determined by local custom or for the end of
six-month lease period if there is no such a
custom.” Accordingly, a lease contract for an
immovable property or a movable property
may be terminated by following the three-
month termination notification period. As per
TCO a.330; “Each of the parties may anytime
terminate a movable property lease contract
by following the three days cancellation noti-
fication period. The lease of a movable proper-
ty which is leased for occupational end by the
Lessor and used for private ends by Lessee
and may cancel the lease contract by notify-
ing minimum one month before for the end of
the three months least period. In this case, the
Lessor shall not be entitled to claim for com-
pensation of his damages.” Accordingly, a

Onemli bir sebebin ortaya ¢ikmasi halinde
sOzlesmeyi sona erdirmek isteyen taraf, fesih
bildirim suresine uyarak sozlesmeyi feshe-
debilir. Fesih beyani kural olarak herhangi
bir gecerlilik sartina tabi degildir, onemli
olan beyanin kargi tarafa ulagmasi ve fesih
iradesini iceriyor olmasidir.?® Ancak TBK'nin
348. maddesi uyarinca konut ve catili isyeri
kiralarinda bu bildirimin mutlaka yazli ola-
rak yapilmasi gerekmektedir.?

TBK'nin 329. maddesine gore; “Taraflardan
her biri, bir tasinmaza veya tasinir bir yapiya
iliskin kira sozlesmesini yerel adette belirle-
nen kira déneminin sonu i¢in veya boyle bir
adetin bulunmamasi durumunda, alti aylik
kira débneminin sonu i¢in, Ug¢ aylik fesih bildi-
rim suresine uyarak feshedebilir.” Buna gore
bir tasinmaza yahut tasinir yapiya iligkin kira
sozlesmesi, u¢ aylik fesih bildirim suresine
uyulmak suretiyle sona erdirilebilir. TBK'nin
330. maddesine gore; “Taraflardan her biri,
bir tasinira iliskin kira s6zlesmesini u¢ gun
onceden yapilacak fesih bildirim suresine
uyarak her zaman feshedebilir. Kiraya vere-
nin mesleki faaliyeti geregi kiraya verdigi ve
kiracinin da ¢zel kullanimina yarayan tasinir
bir malin kiracis), kira sdzlesmesini, u¢ aylik
kira donemi sonu igin en az bir ay énceden
yapacag bir fesih bildirimiyle sona erdirebilir.
Bu durumda kiraya verenin, zararinin gideril-
mesini isteme hakki yoktur.” Buna gore bir ta-
sinira iliskin kira s6zlesmesi, i¢ gun 6nceden
yapilacak fesih bildirimi ile sona erdirilebilir.
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lease contract for a movable property may be
terminated by notifying other party three days
before the termination.

It is not specified in the law that when the no-
tification of termination should be served. At
this point, it is important that the notification of
termination must be served before the major
reason disappears, otherwise after the major
reason disappears, the contract cannot be ter-
minated on the basis of such reason. Although
it is mentioned in TCO a.331 that the lease
contract may always be terminated, notice of
termination must be served within a short peri-
od of time following the occurrence of the ma-
jor reason in accordance with the honesty rule.
According an option on the doctrine, failure to
serve a notice of termination for a long time
after the claim that the major reason makes
the continuation of the contract unbearable
may be deemed contrary to the honesty rule;?”
while itis argued by opposing opinion that the
major reason is not constitutes such unbear-
ableness or the state of unbearableness has
ended.?®

While according the TCO a.331, in termi-
nation for a major reason, it is necessary to
comply with the legal notification periods
of termination specified in TCO a.329 and
330, there is not any obligation to comply
with the termination periods.?® The notice
of termination to be made will begin to have
consequences at the end of the legal notifi-
cation periods of the termination.

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

Kanunda fesih bildiriminin ileri surulmesi
gerektigi zaman belirtilmemistir. Bu noktada
onemli olan, fesih bildiriminin 6nemli sebep
ortadan kalkamadan yapilmasinin gerek-
tigidir, zira 6nemli sebep ortadan kalktik-
tan sonra sozlesme bu sebebe dayanilarak
feshedilemeyecektir. Her ne kadar TBK'nin
331. maddesinde kira s6zlesmesinin her za-
man feshedilebileceginden bahsedilmisse
de, durustluk kurali geregince 6nemli sebe-
bin ortaya ¢ikmasini takip eden kisa bir sure
icerisinde fesih bildiriminde bulunulmalidir;
zira 6nemli sebebin s6zlesmenin devamini
cekilmez kildigi iddiasinda bulunulduktan
sonra uzunca bir sure fesih bildiriminde bu-
lunulmamasi doktrindeki bir goruse goére
durustluk kuralina aykirilik teskil edecek?
iken bir diger goruse goreyse dGnemli sebe-
bin ¢ekilmezlik durumu yaratmadigi ya da
cekilmezlik durumunun sona erdigi?® savu-
nulabilecektir.

TBK madde 331'e gore, dnemli sebeple ya-
pilacak fesihte, TBK madde 329 ve 330'da
belirtilen yasal fesih bildirimi surelerine
uyulmasi gerekli olup, fesih dénemine uyma
zorunlulugu yoktur.?® Yapilacak olan fesih
bildirimi, yasal fesih bildirim surelerinin so-
nunda sonugclarini dogurmaya baslayacak-
tir.
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

C. Position Against Other
Provisions

The first of the issues to focus on is the mu-
tual positions of the TCO a.138 and TCO
a.331. Mainly, the same conditions must be
met in order for TCO a. 138 which specifies
excessive difficulty of performance and TCO
a. 331 which specifies extraordinary termi-
nation of the lease contract in the basis of
major causes, to be applied; according the
both provisions, a previously unforeseeable
reason makes it unbearable for the one of
the parties to expect the continuation of
the contract under the existing terms in ac-
cordance with the honesty rule, and again,
according the each provision, the terminator
party must not be mistaken. Based on this,
if these conditions which are common for
both articles are occurred, the parties may
entitled to terminate the contract on the ba-
sis of major reasons and/or to request adap-
tation of the contract. In other words, TCO
a.138 and TCO a.331 will compete each
other. Although the same conditions must
occur in order for both articles to be applied,
while the parties may request adaptation of
the contract according the TCO a.138, it is
not possible to request such adaptation but
only possible to terminate the contract in the
scope of TCO a.331. but based on the prin-
ciple named “termination shall be the last
resort”, it is generally argued in the in the
doctrine that TCO a.331 will not prevent to
request adaptation of the contract. Accord-
ingly, even one of the parties has gone to the
path of termination, if the unbearableness
of the contract may disappear through ad-
aptation, and if one of the parties has made
objection in this direction, the judge must
go to the path of adaptation of the contract
since the conditions of the termination have
not been occurred.®® But it should be noted
that if any of the parties have not objected
to the adaptation, the judge should not con-
sider this option ipso facto, but only should
inspect whether the conditions of the TCO
a.331 has occurred.®

Another issue to focus on is the mutual posi-
tions of the TCO a.331 and TCO a.315. Main-
ly, TCO a.315 relates to the consequences of
lessee’s conducts contrary to debt;*? how-
ever, it is also possible that such conducts

C. Diger Hiikiimler Karsisindaki
Konumu

Madde hukmuntn uygulama alani konusun-
da tzerinde durulmasi gereken hususlardan
biri TBK'nin 138. maddesi ile 331. maddesi-
nin karsilikli konumlaridir. Asirtifa gaglagunu
duzenleyen 138. madde ile 6nemli nedenle
olaganustu feshi duzenleyen 331. maddenin
uygulama alani bulabilmesi icin esasen ayni
sartlanin gerceklesmesi gerekmektedir; her
iki hukme gore de 6nceden 6ngorulemeyen
bir sebebin, taraflardan birinin s6zlesmeye
mevcut sartlarla devam etmesini durustluk
kurali uyarinca beklenemez kilmasi s6z ko-
nusudur, yine her hikme gore de fesheden
tarafin kusurlu olmamasi gerekmektedir. Bu-
radan hareketle, her iki madde icin de ortak
olan igbu sartlarin gerceklesmesi halinde
sozlesmenin taraflar, 6nemli sebebe daya-
narak sozlesmeyi feshedebilecekleri gibi, bu-
nun yerine sdzlesmenin uyarlanmasini da ta-
lep edebileceklerdir. Baska bir deyisle, 331.
madde ile 138. madde birbirleriyle yarisa-
caktir. Her ne kadar her iki maddenin uygu-
lanabilmesi i¢in ayni sartlarin ortaya ¢ikmasi
gerekmekte ise de 138. madde uyarlama
talebinde bulunma imkani tanimaktayken
331. madde uyarlama imkani tanimamakta,
yalnizca fesih imkani 6ngoérmektedir. Ancak
feshin son ¢are olmasi ilkesinden hareketle
331. maddenin uyarlama talep etmeye engel
olmayacag doktrinde genel olarak savunul-
maktadir; buna gore dnemli sebebin varligi
halinde taraflardan biri fesih yoluna gitmis
olsa dahi uyarlama yoluyla s6zlesmenin ce-
kilmez hale gelmis olmasi durumu ortadan
kalkacaksa ve taraflardan biri bu yonde bir
itirazda bulunmussa hakim, feshin sartlarinin
gerceklesmemis olmasi sebebiyle sozlesme-
yi uyarlama yoluna gitmelidir.®® Ancak dikkat
edilmelidir ki taraflardan herhangi biri uyarla-
ma itirazinda bulunmamis ise hakim bu duru-
mu kendiliginden dikkate almamali, yalnizca
331. maddenin sartlarinin gerceklesip ger-
ceklesmedigini denetlemedir.®’

Uzerinde durulmasi gereken bir diger husus
ise 331. madde ile kiracinin iflasini duzenle-
yen 315. maddenin karsilikli konumlaridir.
315. madde kiracinin borca aykir davrani-
sinin sonuglarina iliskindir;*2 ancak bu dav-
ranigin kiraya veren agisindan soézlesmenin
devamini ¢ekilmez kilmasi da mamkundur.33
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may make the continuation of the contract
unbearable from the point of the view of the
lessor.®® An opinion in the doctrine argues
that TCO a.331 and TCO a.315 compete
each other and the lessor is free to rely on
the provision he wishes,? while another
opinion argues that TCO a.315 is a special
provision that if the conditions are met, par-
ties must rely on only TCO a.315.%

D. Consequences of the
Termination

1. Finality

The natural consequence of exercising the
right of termination is that the lease contract
finalizes at the end of the notification peri-
od of termination. In case there is a dispute
over the existence of the major cause, such
dispute will be concluded by the judge;
the judge’s decision will be considered as
a declaratory ruling.*®¢ Following the termi-
nation, the lessee will have an obligation to
return all the goods and values left to him
within the scope of the lease relationship.®”

2. Compensation for Damages

The party who notices termination on the ba-
sis of major causes has no obligation to pay
any compensation to contrary party. How-
ever, a wide discretionary power is given to
the judge to determine the monetary conse-
quences of termination as per second para-
graph of the TCO a.331.%8 Accordingly, the
judge will determine the monetary payment
which the terminator party will make to op-
posite party, by taking into the situation and
conditions, regardless of the defect of the
terminator party. Monetary payment refers to
positive loss of the interlocutor of termination,
in other words, “positive losses” will be based
in determining the monetary consequences
of termination on the basis of major causes.
Such losses can exemplified as prudential
lease costs that the lessor is deprived of due
to termination of the contract by lessee, the
lease cost loss that the lessee is exposed
to due to having to pay a higher lease cost,
removal costs of the lessee and etc. Yet, the
upper limit of the lessor’s loss will be the sum
of the remaining lease costs.® In this way, it

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

Doktrinde bir gérus 331. madde hukmu
ile 315. madde hukmunun yarigsma igeri-
sinde oldugunu ve kiraya verenin diledigi
maddeye dayanmakta ozgur oldugunu
savunmaktayken®* diger bir gortse gore
315. maddenin 6zel hukum oldugu, sart-
larin gerceklesmesi halinde mutlaka 315.
madde hukumlerine dayanilmasi gerektigi
savunulmaktadir.®®

D. Feshin Sonuclari

1. Sona Erme

Fesih hakkinin kullanilmasinin dogal so-
nucu kira sézlesmesinin fesih ihbar su-
resinin sonunda sona ermesidir. Onemli
sebebin varligi hususunda uyusmazlik
hasil olmasi halinde uyusmazlik hakim
tarafindan neticelendirilecektir; hakimin
karari bir tespit hukmu niteligi tasiyacak-
tir.% Fesihle birlikte kiracinin, kira iliskisi
kapsaminda kendisine birakilan esya ve
degerlerin tumunu, kendisine birakildigi
sekilde geri verme yukumlulugu doga-
caktir.®”

2. Zararlarin Tazmini

Onemli sebebe dayanarak fesih bildirimin-
de bulunan tarafin karsi tarafa herhangi bir
tazminat 6deme yukumlulugu bulunma-
maktadir, ancak 331. maddenin ikinci fikra-
si hukmu uyarinca hakimin feshin parasal
sonuclarina karar verebilecegi belirtilerek,
hakime genis bir takdir yetkisi verilmigtir.®
Buna gore hakim, durum ve kosullari da goz
onunde bulundurarak kira sézlesmesini fe-
sih bildirimi yaparak sona erdiren tarafin ku-
sur durumunu 6énemli olmaksizin, karsi tara-
fa yapacagi parasal 6demeyi belirleyecektir.
Parasal 6deme feshin muhatabinin olumlu
zararinl ifade etmektedir, baska bir deyis-
le 6nemli sebeple feshin parasal sonuglarn
belirlenirken, “olumlu zararlar” esas alina-
caktir. Bu zararlara, kiracinin feshi nedeniyle
kiraya verenin ileriye donuk yoksun kaldigi
kira bedelleri, kiracinin daha yuksek bir kira
bedeli 6demek zorunda kalmasi sebebiyle
maruz kaldigi kira bedeli zarari, tagima gider-
leri 6rnek gosterilebilir. Fakat kiraya verenin
zararinin ust sinir bakiye sareye iligkin kira
bedelleri toplami kadar olacaktir.®® Bu sekil-
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is provided to cover the loss of the interloc-
utor of termination due to finalization of the
contract before the term. At this point, the ex-
penses that the party who wants to compen-
sate is saved and the values obtained due to
the termination of the contract before its term,
should be deducted from the compensation.

While determining such amount, the judge
will take into account the lessor's loses on
lease costs, lessee’s losses on his commer-
cial life, the fact that the lessee had rent a new
leasehold for a higher price and the fact that
lessor had leased the leasehold to a third par-
ty for lower price and etc. The judge will also
take into account the economic conditions of
the parties and the behaviors that leading the
parties to terminate the contract. In event that
the lessee will have pay equalization payment
within the scope of TCO a.331, the judge shall
also take TCO a.325 into account. According
the provision of the article, the amount of the
compensation that lessee will pay is limited for
a reasonable period which the leasehold may
be leased with similar terms and conditions.
Accordingly, in the event that the lessee is
obligated to pay equalization payment in ac-
cordance with the TCO a.331, TCO a.325 shall
constitute the upper limit of the payment.*©

In addition to these explanations of mone-
tary consequences, it should be noted that,
an opinion in the doctrine argues that TCO
a.331/2 is not a imperative provision; in oth-
er words, the parties may decide whether
compensation shall be paid or not in case
the contract is terminated on the basis of
major causes.*’ According to another opin-
ion in the doctrine, it is argued that the
parties have no ability to limit the authority
granted to the judge by law on determining
the lump sum to be paid as compensation,
while opposing opinion states that it is pos-
sible for the parties to determine the amount
of compensation in advance. Upon second
opinion, determined compensation amount
should be considered invalid, in the scenar-
io that the high compensation amount re-
stricts the right to terminate the contract on
the basis of extraordinary reasons.*? Lastly, it
should be noted that, the judge may also de-
cide parties to not to pay such equalization
payment, by taking into account the situa-
tion and conditions.

de kira s6zlesmesini fesheden tarafin, diger
tarafin s6zlesmenin suresinden 6nce sona
ermesi sebebiyle ugradigi zaran karsilama-
sI obngorulmustur. Bu noktada denklestirme
isteyen kimsenin, sozlesmenin suresinden
oOnce sona ermesi sebebiyle yapmaktan kur-
tuldugu masraflar ve varsa elde ettigi deger-
ler tazminattan mahsup edilmelidir.

Hakim, isbu tutari belirlerken kiraya verenin
kira bedeli kayiplarini, kiracinin ticari hayat-
na iliskin ugramis oldugu kayiplari, kiracinin
daha yuksek bir bedelle yeni bir yer kirala-
masini, kiraya verenin kiraya konu seyi daha
dusuk bir bedelle kiraya vermek zorunda
kalmasi vb. hususlar ile taraflarin ekonomik
durumlar ve feshe yol agan davraniglari da
g6z 6nunde bulunduracaktir. Kiracinin 331.
madde kapsaminda denklestirme bedeli
6demek zorunda kalacagi durumlarda ha-
kim, ayrica TBK'nin 325. maddesini de dik-
kate almalidir. Madde hukmune gore kiraci-
nin 6deyecedi tazminat miktar “kiralananin
benzer kosullarla kiraya verilebilecegi makul
bir sure” ile sinirlidir. Buna goére, kiracinin
331. madde uyarinca denklestirme bedeli
6demek zorunda kaldigi durumlarda, 6de-
yecegi miktarin st sininni 325. madde teskil
etmelidir.*

Parasal sonugclara iliskin olarak yapilan
bu aciklamalara ek olarak belirtilmelidir ki
doktrindeki bir goruse gore TBK'nin 331/2
hakmu emredici nitelikte degildir; baska bir
deyisle taraflar, s6zlesmenin énemli neden-
lerle feshedilmesi halinde tazminat 6denme-
yecegini kararlastirabilirler.*” Yine doktrinde-
ki bir goruse gore taraflarin, tazminat olarak
o6denecek goturu bir bedel kararlastirarak
hakime Kanunla verilen yetkiyi sinirlandir-
ma gibi bir imkanlarinin olmadigi savunul-
maktayken aksi gorus taraflarin tazminat
miktarini dnceden belirlemelerinin mumkun
oldugunu ifade etmektedir. ikinci goruse
gore 6nceden belirlenebilecek olan miktarin
yuksek oranda olmasi olaganustu fesih hak-
kini sinirlandiracagindan dolayi isbu hakki
sinirlandirdig 6lcude gecersiz sayilmalidir.*?
Son olarak belirtilmelidir ki hakim de durum
ve kosullarn géz énune alarak herhangi bir
denklestirme bedeli 6denmemesine karar
verebilecektir.
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I1l. BANKRUPTCY OF
LESSEE

A. In General

The extraordinary termination of the lease con-
tact for bankruptcy of lessee is regulated under
thearticle 332 of TCO. According toarticle; “If the
lessee bankrupts after handing over the leased
property, the lessor ask for a warranty for exec-
utory rentals. The lessor shall give a reasonable
time to the lessee and the bankrupt’s estate for
getting the warranty. If such a warranty is not giv-
en to the lessor in the specified time, the lessor
may immediately cancel the contract without
following a new termination notification period.”
If lessee bankrupts, the lessor will be in danger of
receiving the lease, and he will no longer be ex-
pected to continue the lease relationship. There-
fore, the lessee’s bankruptcy is regulated as one
of the reasons for the termination on the basis of
extraordinary reasons under the TCO a.332.4%
According to majority opinion in the doctrine,
provision specified under TCO a.332 is imper-
ative.** Accordingly, parties can not determine
that the contract will terminate on its own in the
event that the lessee goes bankrupt and like-
wise, the parties can not eliminate the opportu-
nity of the lessor to demand guarantee and his
right to terminate the contract in the event that
the demanded guarantee is not provided by the
lessee.®

B. Conditions of the Termination

1. Bankruptcy of Lessee

The first condition that must occur is that the les-
see becomes bankrupt. According to article 43
of the Enforcement and Bankruptcy Law (“EBL"),
“Individuals or legal entities, who are defined as
trader under the Turkish Commercial Code or
who are subject to provisions of trader and also
who are defined to be subject to bankruptcy by
the private regulations will be subject to bank-
ruptcy even though they are not a trader.”. Based
onthis, TCOa.332 may only be applied in terms of
the people listed in the article 13 of the EBL.

As it stated in the TCO a.332, the lessee must be-
come bankrupt after the delivery of leasehold.*®
In the event that the lessee became bankrupt

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

111. KiRACININ iFLASI

A. Genel Olarak

Kira so6zlesmesinin kiracinin iflasi nedeniy-
le olaganustu feshi durumu TBK'nin 332.
maddesinde duzenlenmistir. isbu maddeye
gore; “Kiraci, kiralananin tesliminden sonra
iflas ederse kiraya veren, isleyecek kira be-
delleri icin guvence verilmesini isteyebilir.
Kiraya veren, guvence verilmesi icin kiraci
ve iflas masasina yazili olarak uygun bir stire
verir. Bu sure icinde kendisine guvence ve-
rilmezse kiraya veren, sozlesmeyi herhangi
bir fesih bildirim suresine uymaksizin hemen
feshedebilir.” Kiracinin iflas etmesi duru-
munda kiraya verenin kira alacagi tehlikeye
dusecektir ve kira iligkisini surdarmesi artik
kendisinden beklenmeyecektir. Bu nedenle
kiracinin iflasi TBK'nin 332. maddesinde kira
sozlesmesinin olaganustu feshi sebeplerin-
den biri olarak duzenlenmistir.*3
Doktrindeki hakim goruse gore 332. madde
hukmua emredici niteliktedir,* buna gore ta-
raflar 332. maddenin aksine taraflar, kiraci-
nin iflasi halinde s6zlesmenin kendiliginden
sona erecegini kararlastiramazlar, yine ayni
sekilde kiraya verenin teminat talep etme ve
teminat saglanamamasi halinde sozlesmeyi
feshetme imkanini ortadan kaldiramazlar.*®

B. Feshin Sartlari

1. Kiracinin iflas Etmis Olmasi

Gergeklesmesi gereken ilk sart, kiralananin
tesliminden sonra kiracinin iflas etmesidir.
icra iflas Kanunu'nun (“iiK”) “iflas yolu ile
takip, ancak Ticaret Kanunu geregince tacir
sayilan veya tacirler hakkindaki hakumlere
tabi bulunanlar ile 6zel kanunlarina gore ta-
cir olmadiklar halde iflasa tabi bulunduklari
bildirilen hakiki veya hukmi sahislar hakkin-
da yapiir.” hukmunu iceren 43. maddesi
uyarinca 332. madde yalnizca burada sayi-
lan kimseler acisindan uygulama alani bula-
bilecektir.

332. madde hukmunde de belirtildigi
Uzere kiraci, kiraya verilenin teslim edil-
mesinden sonra iflas etmis olmalidir.4®
Kiracinin so6zlesmenin kurulmasindan
once iflas etmis olmasi durumunda ki-
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

prior to establishment of the contract, the lessor
will only be abile to rely on the provisions related
to mistake. If the lessee is bankrupt at the stage
where the contract is established but the sub-
ject matter of the contract (leasehold) has not yet
been delivered to lessee, the majority opinion in
the doctrine argues that the lessor may avoid
performing his duty arising from the contract and
cancel the contract if the guarantee is not shown
by the lessee within the reasonable time, in accor-
dance with TCO a.98.#

2. Ask for Warranty from Lessee
and Bankrupt’'s Estate by Giving a

raya veren ancak hata hukumlerine da-
yanabilecektir. S6zlesmenin kuruldugu
ancak henuz so6zlesme konusu seyin
kiraciya teslim edilmedigi evrede kira-
cinin iflas etmesi durumundan ise dokt-
rindeki baskin goruse gore TBK'nin 98.
maddesi uyarinca kiraya veren, ifadan
kacinabilir ve uygun sure icerisinde te-
minat gosterilmez ise s6zlesmeden do-
nebilir.4”

2. Kiraciya ve iflas Masasina Siire
Verilerek Teminat Talep Edilmesi

Reasonable Time

In order for the lease contract to be termi-
nated on the basis of TCO a.332 following
the bankruptcy of lessee, the lessor must de-
mand warranty to be given for the executory
lease costs by giving both the lessee and
bankrupt’s estate a reasonable time in writ-
ing. As it stated in text of article, the notice
must be made in writing to both the lessee
and bankrupt’s estate. Requirement of writ-
ten form is regulated as the condition for va-
lidity.*¢ Such demand is not subjected to any
period of prescription or time bar, as long as
lessee’s bankruptcy continues, the lessor
will always be able to demand the warranty
to be given. In the same way, a reasonable
period of time must be given both the les-

Kiracinin iflasinin gerceklesmesinin ar-
dindan 332. maddeye dayanarak kira
sozlesmesinin feshedilebilmesi icin ki-
raya veren, hem kiraciya hem de iflas
masasina yazili olarak uygun bir sure
vermek suretiyle isleyecek kira bedelleri
icin teminat gosterilmesini talep etmeli-
dir. Madde metninde belirtildigi Uzere
ihtar yazili olarak hem kiraciya hem de
iflas masasina yapilmalidir, yazililik sarti
gecerlilik sarti olarak ongoérulmastur.*®
Bu talep herhangi bir hak dusarucu su-
reye yahut zamanasimina tabi degildir,
iflas durumu devam ettigi sturece kiraya
veren teminat gosterilmesini talep edebi-
lecektir. Ayni sekilde hem iflas masasina
hem de kiraciya ayri ayri sure verilmesi
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see and bankrupt’s estate separately, which
leads the fact that the provision of TCO
a.332 cannot find an application area be-
fore the bankrupt'’s estate is established and
such fact creates many problems in practice.
During the period while the bankrupt’s es-
tate has not yet been established, the lessor
will not be able to rely on the provision of
TCO a.332, so the only opportunity he has
will be to terminate the contract due to de-
fault of the lessee in accordance with TCO
a.315, but the lessor will not be able to com-
mence execution proceedings demanding
eviction against the bankrupt lessee.

The lessor will only be able to ask for a war-
ranty for executory lease costs.*® At this point,
it will be important to determine which lease
costs are executory. According to one opin-
ion in the doctrine, the lease costs prior to
opening of bankruptcy considered as exec-
utory,® while according to a second opinion
the lease costs prior to the notification will
be considered as executory and no warran-
ty may be asked for such lease costs.®’ The
amount of the warranty to be given will be
determined according the remaining term of
lease contract (fixed term lease contract).5?

TCO a.332 does not specify the length of
the time period which shall be given by the
lessor; instead, it was stated in the article
that “The lessor shall give a reasonable time
to lessee and bankrupt’s estate for getting
a warranty.” In this way, it was stated that
the time to be given by the lessor should be
determined according to the conditions of
the concrete event. The amount of the war-
ranty that will be given should be based on
when determining the reasonable time, be-
cause as the amount of warranty increases,
the reasonable time period should also be
determined relatively long.%® The reason-
able time period will begin after the arrival
of the notice for both lessee and bankrupt’s
estate. According to an opinion in doctrine,
based on the provisions of default of lessee,
the lessor will be able to terminate the lease
contract immediately in the event that it is
foreseen that giving a reasonable time to
lessee and bankrupt’s estate will be ineffec-
tive based on manners of them.%*

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

gerekmektedir ki bu durum, iflas masa-
sI kurulmadan 6nce 332. madde hukmu
uygulama alani bulamamasina sebep ol-
makta ve uygulamada pek ¢ok problem
dogurmaktadir. iflas masasinin henuz
kurulmamis oldugu doénemde alacakli
kiraya veren 332. madde hukmune da-
yanamayacagindan dolayi elindeki tek
imkéan 315. madde uyarinca kiracinin
temerradu nedeniyle s6zlesmeyi feshet-
mek olacak, ancak iflas etmis kiraci aley-
hine tahliye talepli icra takibi baslatama-
yacaktir.

Kiraya veren, ancak isleyecek kira be-
delleri icin teminat gosterilmesini talep
edebilecektir.® Bu noktada hangi kira
bedellerinin islediginin tespiti nem tasi-
yacaktir. Doktrinde bir goruse gore ifla-
sin acilma ani esas alinarak bu tarihten
onceki kira bedelleri islemis sayilmak-
tayken®® baska bir goruse gore ihtarin
gonderilmesinden 6nceki kira bedelleri
islemis sayilacaktir ve bunlar icin temi-
nat gosterilmesi talep edilemeyecektir.?’
Gosterilecek teminatin miktari ise kira
sozlesmesinin (belirli sureli kira sozles-
mesinin) kalan bakiye stresine goére be-
lirlenecektir.52

Teminat gosterilmesine yonelik olarak
kiraciya ve iflas masasina kiraya veren ta-
rafindan ne kadar sure verilmesi gerekti-
gi 332. maddede belirtilmemistir; bunun
yerine “Kiraya veren, guvence verilmesi
icin kiraci ve iflas masasina yazili olarak
uygun bir sure verir.” denilerek verilecek
surenin somut olayin kosullarina gore
tespit edilmesi gerektigi ifade edilmistir.
Uygun surenin tespitinde temel kistas
gosterilecek olan teminat bedeli olma-
lidir, zira teminat miktari arttikga uygun
strenin de nispeten uzun tespit edilmesi
gerekmektedir.®® Sure, her birii¢in ihtarin
kiraciya ve iflas masasina ulasmasindan
itibaren baslayacaktir. Doktrinde bir go-
ruse gore borclunun temerradu hukum-
lerinden hareketle kiraci ile iflas masa-
sinin tutumlarindan sure verilmesinin
etkisiz kalacagi anlasilmakta ise kiraya
veren, kira sd6zlesmesini derhal feshede-
bilecektir.®
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

3. No Warranty Given During the

3. Verilen Siire icerisinde Teminat

Reasonable Time Period Given by

Gosterilmemis Olmasi

Lessor

Although a reasonable time has given by the
lessor in order for bankrupt lessee to pro-
vide a warranty, lessor’s right to terminate
the contract will arise if no warranty is given
by lessee and/or bankrupt'’s estate.®® At this
point, it does not matter who gives the war-
ranty, in other words, it makes no differences
whether it is given by lessee or a third par-
ty.® However, the warranty must cover the
executory lease costs and additional costs
and shall be acceptable by the lessor.%”
There is no difference between the facts that
the warranty is inadequate, unacceptable or
has never been given.

If prior to the bankruptcy of the lessee, the les-
sor has been given in the amount of sufficient
warranty in terms of receivable lease costs,
in this case, no new and additional warran-
ty will required to be given by the lessee or
bankrupt’s estate.®® In same way, according
to an opinion in the doctrine, in the event that
lessor has the right of lien and if the lienable
item constitutes sufficient warranty for les-
see, no new and/or additional warranty will
be required to be given by the lessee or bank-
rupt’s estate, since the source of the warranty
does not matter as well as who gave it, the
obligation to give the warranty will disappear
as long as it is sufficient to meet the lessor’s
receivables. But it should be noted that in
order for disappearance of the obligation to
give warranty, right of lien should have been
used in accordance with TCO a.338, and the
liened item can only be deemed as warranty
of six months’ lease costs as per TCO a.336;
if the remaining term of the contract is more
than six months, warrant shall be given for
the part of the term which is more than six
months.® Lastly, in the scenario that there
are multiple lessees and all lessees are liable
to lessor jointly, there will be no obligation to
give warranty if the presence of other lessee’s
constitutes sufficient assurance from the les-
sor's point of view;® but in order for this situa-
tion to be in question, the financial situations
of the lessees other than those who are bank-
rupt must be good.

C. Notice of Termination

In the event that the warrant is not give to
lessor within reasonable time period which
is given by lessor to lessee and bankrupt’'s
estate in writing, the lessor must submit a

Kiraya verenin, iflas eden kiraciya teminat
vermesi icin uygun sure vermis olmasina
ragmen kiraci ve iflas masasi tarafindan
herhangi bir teminat gosterilmedigi takdir-
de fesih hakki dogacaktir.® Teminatin kim
tarafindan verildigi bu noktada 6nem tasi-
mamaktadir, bagka bir deyisle kiraci yahut
Ucuncu kisi tarafindan verilmesi fark yarat-
mamaktadir.%¢ Ancak teminat, isleyecek kira
bedelleri ile yan giderleri karsilamali ve kira-
ya veren tarafindan kabul etmesi beklene-
bilir olmalidir.5” Teminatin yetersiz ve kabul
edilemez olmasi ile teminatin hi¢c gosteril-
memis olmasi arasinda herhangi bir farklilik
bulunmamaktadir.

Kiraci tarafindan iflas durumu olusmadan
once kiraya verene kira alacagi acgisindan
yeterli teminat verilmisse ve bu teminat tu-
tar yeterli miktarda ise bu durumda kiraci
yahut iflas masasi tarafindan yeni bir teminat
gosterilmesi gerekmeyecektir.%® Ayni sekilde
kiracinin hapis hakkinin oldugu durumlarda
Uzerinde hapis hakki bulunan sey yeterli te-
minat olusturuyor ise doktrindeki bir géruse
gore kiraci yahut iflas masasi tarafindan yeni
bir teminat gosterilmesi gerekmeyecektir,
zira teminatin kim tarafindan verildigi gibi
kaynagi da 6nem tasimayacagindan kiraya
verenin alacagini karsilamaya yettigi surece
teminat gosterilmesi zorunlulugu ortadan
kalkacaktir. Ancak belirtmek gerekir ki, te-
minat gosterme zorunlulugunun ortadan
kalkmasi icin hapis hakkinin 338. madde
uyarinca kullanilmig olmasi gerekmektedir
ve hapsedilen esyaya 336. madde uyarinca
ancak altr aylik kira bedelinin guvencesi ola-
rak basvurulabilir; s6zlesmenin kalan bakiye
suresi alti aydan fazla ise fazla olan kisim igin
teminat gosterilmesi gerekmektedir.?® Son
olarak birden fazla kiracinin mevcut oldugu
ve tum kiracilarin muteselsil olarak sorumlu
olduklari durumda diger kiracilanin varligi-
nin kiraya veren acgisindan yeterli bir gaven-
ce teskil etmesi durumunda teminat goster-
me zorunlulugu s6z konusu olmayacaktir.5°
Ancak bu durumun s6z konusu olabilmesi
icin iflas eden disindaki kiracilarin maddi du-
rumlarinin iyi olmasi gerekmektedir.

C. Fesih Bildirimi

Kiraya veren tarafindan kiraciya ve iflas ma-
sasina yazili olarak verilen uygun sure ice-
risinde teminat gosterilememesi halinde
kiraya veren, sozlesmeyi sona erdirebilmek
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notice of termination in order to terminate
the contract.’' The lessor may submit the
notice at any time following the expiration
of the reasonable time period. However, it
should be noted that failure to notify the les-
see about the termination for a long time pe-
riod following the expiration of reasonable
time period may be considered as implicit
declaration of intent on continuation of the
contract.’? In the same way, if the warranty
given after the expiration of reasonable tine
period but not yet before the notice of ter-
mination is accepted, the lessor may consid-
ered as to have implied waiver on the right
to terminate the contract.

Although a form condition has been stipu-
lated in law that this reasonable time period
must be given in writing to lessee and bank-
rupt’'s estate by lessor, there is such form
condition stipulation in the law in relation
to notice of termination to be made at the
end of the reasonable time period; however,
the notice of termination in residence and
roofed workplace leases must be made in
writing in accordance with TCO a.348.

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

icin fesih bildiriminde bulunmalidir.®’ Veri-
len uygun surenin sona ermesini takiben
kiraya veren, diledigi zaman fesih bildiri-
minde bulunabilir. Ancak dikkat edilmelidir
ki, verilen uygun surenin sona ermesinden
itibaren uzunca bir sture boyunca kiraci ta-
rafindan fesih bildiriminde bulunulmamasi,
sOzlesmenin devamina yonelik zimni bir ira-
de beyani olarak kabul edilebilecektir.®? Ayni
sekilde verilen uygun surenin sona ermesin-
den sonra ve fakat henuz fesih bildiriminde
bulunulmadan 6nce verilen teminatin kabul
edilmesi durumunda kiraya verenin fesih
hakkindan zimni olarak feragat ettigi kabul
edilebilecektir.

Kiraya veren tarafindan verilecek uygun stre
acisindan igbu surenin yazili olarak verilme-
si gerektigine dair bir sekil sarti 6ngoérulmus
olmasina ragmen uygun surenin sonunda
yapilacak olan fesih bildirimine iligkin olarak
herhangi bir sekil sarti 6ngoérulmemistir, an-
cak TBK'nin 348. maddesi uyarinca konut ve
catiliigyeri kiralarinda fesih bildiriminin yazili
sekilde yapilmasi gerekmektedir.

There is no difference between the facts that the warranty is

inadequate, unacceptable or has never been given.

Teminatin yetersiz ve kabul edilemez olmasi ile teminatin hic
gosterilmemis olmasi arasinda herhangi bir farkhihik bulunma-

maktadir.

D. Position Against Other
Provisions

There is a close relationship between the
provisions of TCO a.331 which regulates the
extraordinary termination of the contract on
the basis of major reasons and TCO a.332
which regulates the extraordinary termina-
tion of the contract on the basis of bankrupt-
cy of the lessee. According to majority opin-
ion in the doctrine, there is a general-special
provision relationship between the provi-
sions TCO a.331 and TCO a.332. Respec-
tively, if the necessary conditions for both
provisions have been met, provisions of
TCO a.332 will find an area of application.5®

D. Diger Hiitkimler Karsisindaki
Konumu

Onemli sebeple olaganusti fesih halini du-
zenleyen 331. madde huakmu ile kiracinin
iflasi sebebiyle so6zlesmenin olaganustu
feshini duzenleyen 332. madde arasinda
yakin bir iliski bulunmaktadir. Doktrindeki
baskin gortuse gore 331. madde hukmu ile
332. madde hukmu arasinda genel-6zel hu-
kum iliskisi bulunmaktadir, buna gore her iki
madde igin de gereken sartlarin gercekles-
mis olmasi halinde 332. madde hukumleri
uygulama alani bulacaktir.®®
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

E. Consequences of Termination

As the natural result of the termination, in
the event that the contract is terminated on
the basis of bankruptcy of lessee, the con-
tract will be finalized. In contrast to the ter-
mination on the basis of major causes which
regulated under the TCO a.331, no compen-
sation is provided in TCO a.332 which reg-
ulates the termination on the basis of bank-
ruptcy of lessee, because here the contract
is not violated by the lessee but yet lessee
becomes bankrupt. There are various opin-
ions in the doctrine concerning the validity
of contractual provisions that regulates the
lessee’s obligation to pay compensation
in the event of the bankruptcy; according
to one opinion, such provisions should be
considered as valid,® while opposing opin-
ion argues that such contractual provisions
shall be deemed invalid as provisions of
TCO a.332 are imperative.®®

IV. DEATH OF LESSEE

A. In General

The extraordinary termination of the lease
contact for death of lessee is regulated un-
der the article 333 of TCO. According to arti-
cle; “In case of death of the lessee, his heirs
may cancel the contract by following the
legal termination period for the end of the
nearest cancellation period.”

E. Feshin Sonuclari

Kira sozlesmesinin kiracinin iflasi neti-
cesinde feshedilmesi halinde feshin do-
gal sonucu olarak kira s6zlesmesi sona
erecektir. 331. maddede duzenlenen
onemli nedenle fesihten farkli olarak,
kiracinin iflasi sebebiyle feshi duzenle-
yen 332. maddede herhangi bir tazminat
ongorulmemistir, zira burada sozlesme
ihlal edilmemekte, kiract iflas etmektedir.
Doktrinde, kiracinin iflasi halinde tazmi-
nat 6demek zorunda kalacagina yonelik
sozlesmesel duzenlemelerin gecerliligi
tartisilmaktadir; bir géruse goére bu tarz
duzenlemeler gecgerli kabul edilmeliyken
84aksi goruse goére 332. maddenin emre-
dici nitelikte oldugu, bu nedenle bu tarz
duzenlemelerin gecgersiz olacag savu-
nulmaktadir.®

IV. KIRACININ OLUMU

A. Genel Olarak

Kira sozlesmesinin kiracinin  6lumu
nedeniyle olaganustu feshi durumu
TBK'nin 333. maddesinde duzenlen-
mistir. isbu maddeye gore; “Kiracinin
o6lmesi durumunda mirascilari, yasal
fesih bildirim suresine uyarak en yakin
fesih donemi sonu icin s6zlesmeyi fes-
hedebilirler.”
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In doctrine it is argued that provision of TCO
a.333 s relative imperative provision. According-
ly, the terms and consequences of the provision
may not be changed by providing otherwise in
the lease contract, and the right of the heirs to
terminate the contract may not be eliminated
by adding a provision in this manner to the con-
tract.%®

It should be noted that although TCO a.333 pro-
vides the heirs of the lessee the right to terminate
the contract, existence of this article does not
constitute an impediment for heirs from relying
on other termination reasons. As per principle of
legal subrogation, the heirs have acquired other
termination rights owned by the deceased les-
see in accordance with the law.

According to majority opinion in the doctrine, the
provision of TCO a.331 regulating the termination
of the lease contract on the basis of major causes
will not be applied in the event of death of lessee
since TCO a.333 is a special provision that regu-
lated for this unique situation and TCO a.331 is
regulated as a general rule for the reasons for ex-
traordinary termination. While termination of the
contract on the basis of provision of TCO a.333
gives the heirs of the lessee the opportunity to
terminate the lease contract without paying any
kind of compensation,®” it seems unlikely and
illogical for heirs of the lessee to rely on the provi-
sion of TCO a.331 in order to terminate the con-
tract which may be against the them, by taking
into account the terminator party’s obligation to
pay compensation in the event that the contract
is terminated in accordance with TCO a.311.

B. Conditions of the Termination

1. Death of Lessee

In order for heirs to terminate the lease con-
tract on the basis of extraordinary reason, the
only condition to be met provided by the law
is the death of lessee; such a right will not be
born on the heirs before the lessee deceases.
One of the issues that should be mentioned
here is that the lessee’s absence has been de-
cided by the judge. As provided in TCC a.35,
“the rights associated with death shall be used
as if the death of the absent had been proven”
in the event that the lessee’s absence was de-
cided. Based on this, heirs of the lessee will be
able to exercise their extraordinary termination
rights if the lessee’s absence is decided.®® It is
mainly argued in the doctrine that the provi-
sion of TCO a.33 will not be able to applied in
the event that the legal entities are terminated
by merging or splitting. &

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

Doktrinde 333. madde hukmunun ki-
raci lehine nisbi emredici bir hukum
oldugu savunulmaktadir. Buna gore
hukmun sart ve sonuclari kira sozles-
mesinde aksi ongoérulerek degistirile-
mez, mirascilarin fesih hakki so6zles-
meye bu yénde bir hukim eklenerek
bertaraf edilemez.%®

Belirtilmelidir ki her ne kadar 333. mad-
de ile kiracinin mirascilarina sozles-
meyi fesih hakki taninmaktaysa da bu
maddenin varligi, mirascilarin diger
fesih sebeplerine dayanmalarina engel
degildir. Kanuni halefiyet ilkesi gere-
gince mirascilar, 6len kiracinin sahip
oldugu diger fesih haklarini da kanun
geregi iktisap etmislerdir.

Doktrindeki hakim goruse gore, kira
sozlesmesinin 6nemli sebeple feshini
duzenleyen 331. madde hukmu, olaga-
nusta feshin 6zel olarak duzenlendigi
o6lum halinde uygulanmayacaktir, zira
331. madde hukmu, olaganustu fesih
sebeplerine iliskin genel kural olarak
duzenlenmistir. TBK m.333 kapsaminda
kalan fesih hakki kiracinin mirascilarina
tazminatsiz olarak kira s6zlesmesine son
verme imkani sunmaktayken® 6nemli
sebeple fesih halinde so6zlesmeyi feshe-
den tarafin denklestirme bedeli 6demek
zorunda kalabilecegi ihtimali g6z 6nune
alindiginda, mirascilarin kendileri aleyhi-
ne olabilecek 331. maddeye dayanmala-
ri olasi ve mantikli gérinmemektedir.

B. Feshin Sartlar

1. Kiracinin Olmis Olmasi

Mirascilarin kira s6zlesmelerini olaganustu
nedenle feshedebilmeleri i¢in kanunda 6n-
gorulen tek sart kiracinin 6lmus olmasidir,
kiraci 6lmeden mirasgilar Gzerinde boyle
bir hak dogmayacaktir. Burada deginilmesi
gereken hususlardan biri de kiracinin gaip-
ligine karar verilmis olmasidir. TMK'nin 35.
maddesinde ongoraldugu sekilde, kiracinin
gaipligine karar verilmesi halinde “6lume
bagli haklar, aynen gaibin élumu ispatlan-
mis gibi kullanilir’. Buradan hareketle, ki-
racinin gaipligine karar verilmesi halinde
mirascilar olaganustu fesih haklarnini kulla-
nabileceklerdir.® Tuzel kisiliklerin birlesme
yahut bélunme yoluyla sona ermesi halinde
333. madde hukmunun uygulanmayacagi
doktrinde agirlikli olarak savunulmaktadir.®®
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

C. Declaration of Termination

As provided for in TCO a.333, the contract will
not be finalized on its own in the event of the
death of lessee; a declaration of termination
must be made by the heirs of the lessee. Court’s
6th Law Department has stated such situation
in its decision numbered 2014/12398 E. and
2015/6414 K. as follows; “Either according to
265th article of Code of Obligations numbered
818 or TCO a.333, it is accepted that the con-
tract will not be finalized on its own following
the death of lessee.”. Since the heritage is joint-
ly owned by the heirs and right to terminate the
lease contract is included in the heritage, all
lessees must declare notice of terminationin or-
der for the contract to be terminated. Although
the nature of the situation that will occur in the
event that some heirs do not want to be a party
of the lease contract while some want to contin-
ue the contract is controversial in the doctrine,
Inceogdlu states that solution of the problem de-
pends on the recognition that the lessee who
has declared termination has ceased to be a
party to the contract. Respectively, the heirs
who notify termination will cease to be party to
the contract, while the heirs who do not notify
termination will continue to be party to the con-
tract.”®

Another issue that should be discussed is that
death of a single lessee in the event that there
are multiple lessees. According to the majori-
ty opinion in the doctring, in such cases, TCO
a.333 will not find an application area and the
surviving lessee(s) will be able to terminate the
lease contract on the basis of a justified reason.

In contrast to the provision of the TCO a.332
governing the extraordinary termination
of the contract on the basis of bankruptcy
of lessee, the declaration of termination is
not subject to any form as per TCO a.333;
it is possible for parties to subject the dec-
laration of termination to a certain form via
an arrangement to be made in the contract.
In addition, although TCO a.333 does not
provide a certain form condition for declara-
tion of termination, in accordance with TCO
a.348, which regulates the termination of
the contract in residence and roofed work-
place leases, the declaration of termination
must be made in writing to terminate such
lease contracts.

C. Fesih Beyani

333. madde hukmunde 6ngoruldugu tze-
re kiracinin 6lumu halinde sozlesme ken-
diliginden sona ermeyecektir; mirascilar
tarafindan fesih beyaninda bulunulmasi
gerekmektedir. Bu durum Yargitay 6. Hu-
kuk Dairesi'nin 2014/12398 E. 2015/6414
K. sayili kararinda “Gerek 818 sayili Borg-
lar Kanunu'nun 265. maddesinde gerekse
6098 sayili TBK'nin 333. maddesinde kira-
cinin 6lumu ile s6zlesmenin kendiliginden
sona ermeyecegdi hususu kabul edilmistir.”
denilerek ifade edilmistir. Kanunen mirasgi-
lar terekeye elbirligi ile malik oldugundan,
kira sozlesmesini fesih hakkinin da terekeye
dahil olmasindan dolayi s6zlesmenin sona
erdirilebilmesi icin tum kiracilarin fesih bil-
diriminde bulunmasi gerekmektedir. Bazi
mirascilarin kira so6zlesmesine taraf olmak
istememeleri, ancak bazilarinin s6zlesmeyi
sturdurmek istemeleri halinde olusacak du-
rumun niteligi doktrinde tartigmali olmakla
birlikte inceoglu, sorunun ¢ézumunu fesih
beyaninda bulunan kiracinin sozlesmenin
tarafi olmaktan ciktiginin kabul edilmesine
bagli goérmektedir. Buna gore fesih bildi-
riminde bulunan mirasgilar s6zlesmenin
tarafi olmaktan cikacak, fesih bildiriminde
bulunmayan mirascilar ise s6zlesmeye taraf
olmayi surdureceklerdir.”®

Fesih beyaninda bulunabilecek kimseler
acisindan tartisilmasi gereken bir diger hu-
sus, birden fazla kiracinin oldugu durumlar-
da kiracilardan birinin 6lmesidir. Doktrindeki
hakim goruse gore bu durumda, 333. mad-
de uygulama alani bulmayacak, sag kalan
kiraci(lar) kira sozlesmesini hakli nedenle
feshedebileceklerdir.

Kiracinin iflasi nedeniyle s6zlesmenin olaga-
nustu feshini duzenleyen 332. madde huk-
munden farkli olarak 333. maddede fesih
beyani herhangi bir sekle tabi tutulmamistir,
taraflarin s6zlesmede yapilacak bir duzen-
leme ile fesih beyanini belirli bir sekle tabi
tutmalan muamkuanduar. Ayrica her ne kadar
333. maddede fesih beyani icin bir sekil sarti
6ngorulmemis olsa da konut ve c¢atili igyeri
kiralarinda s6zlesmenin feshini duzenleyen
348. madde uyarinca bu tarz sézlesmelerde
fesih beyani yazili olarak yapilmalidir.
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Apart from form and source of declaration
of termination, the time of the declaration is
to be made is another issue to be focused
on. Both termination period and notification
period of termination are included in the
text of TCO a.333; accordingly, the contract
may be terminated “by following the legal
termination period for the end of the near-
est cancellation period.”, since TCO a.333
gives the right to end the continuous debt
relationship arising from the lease contract
upon death of the lessee, in does not give
any right to terminate the relationship imme-
diately.”” As mentioned in the extraordinary
termination of lease contract on the basis of
major causes, a lease contract for an immov-
able property or a movable property may
be terminated by following the three-month
termination notification period for the end
of the six months lease period; while a lease
contract for a movable property may be ter-
minated by notifiying other party three days
before the termination. According to majori-
ty opinion in the doctrine, in the event that
heirs of the lessee do not make declaration
of termination effective from the end of the
nearest termination period, the right of ter-
mination on the basis of lessee’s death will
disappear, since it is clearly stated in TCO
a.333 that the right of termination may be
used “the end of the nearest termination
period”. According to inceogluy, this opinion
will only be able to find application if “heirs
of the lessee are aware of lease contract,
the phenomenon of death and that they are
heirs”. According to another opinion in the
doctrine, in the event that lessee deceases
shortly before the expiration of the legal ter-
mination period, it is possible for heirs to de-
clare the termination effective from the end
of the following termination period.

The last issue that should be focused on in
relation to the declaration of termination is
in cases where such declaration is not re-
quired. Although the issue is controversial,
some authors in the doctrine argue that if all
of the nearest heirs reject the heritage, the
contract will end its own.

D. In Terms of Residence and
Roofed Workplace Leases

In TCO a.356, there are some restrictions

KIRA SOZLESMESININ OLAGANUSTU FESIH
SEBEPLERINE DAYANILARAK SONA ERDIRILMESI

Fesih beyaninin kim tarafindan yapilacagi
ve beyanin sekli hususlarindan ayr olarak
Uzerinde durulmasi gereken bir diger konu
beyanin yapilacagi zamandir. 333. madde
metninde hem fesih dénemine hem de fesih
bildirim suresine yer verilmistir; buna gore
“yasal fesih bildirim suresine uyarak en yakin
fesih donemine” uyularak so6zlesme feshedi-
lebilecektir, zira TBK madde 333, kiracinin
o6lumu Uzerine kira sozlesmesinden dogan
surekli borg iligkisini ortadan kaldirma hakki
tanisa da, iliskiyi derhal sona erdirme imka-
ni vermez.”! Kira sdzlesmesinin 6nemli ne-
denle olaganustu feshinde de bahsedildigi
Uzere tasinmaz veya tasinir bir yapiya iliskin
kira sozlesmeleri alti aylik kira déneminin
sonu igin, Uc aylk fesih bildirim suresine
uyularak; tasinirlara iliskin kira sdzlesmeleri
ise Gic gun 6nceden yapilacak fesih bildirim
suresine uyularak en yakin fesih dénemi-
nin sonundan itibaren gecerli olmak Uzere
sona erdirilebilir. Mirasgilarin en yakin fesih
dénemi sonundan itibaren gecerli olmak
Uzere bir fesih beyaninda bulunmamalarn
durumunda doktrindeki hakim goruse gore
kiracinin 6lumu sebebiyle fesih hakki orta-
dan kalkacaktir, zira 333. madde hukmunde
fesih hakkinin “en yakin fesih donemi sonu”
icin kullanilabilecegi acikca belirtilmistir. in-
ceoglu’na gore bu gorus ancak “mirascilarin
kira sozlesmesinden, 6lum olgusundan ve
miras¢l olduklarindan haberdar olmalan”
durumunda uygulama alani bulabilecektir.
Baska bir goruse goreyse kiracinin yasal fe-
sih suresinin dolmasina kisa bir sure kalmis-
ken 6lmesi halinde, mirascilarin bir sonraki
fesih doneminin sonundan itibaren gecerli
olmak Uzere fesih beyaninda bulunmalari
mumkun goérulmektedir.

Fesih beyani ile ilgili olarak degerlendirilme-
si gereken son konu beyanin gerekli olma-
digi hallerdir. Her ne kadar konu tartigmali
da olsa doktrinde bazi yazarlar, en yakin mi-
rasc¢ilarin tamaminin mirasi reddetmesi du-
rumunda sozlesmenin kendiliginden sona
erecegini savunmaktadirlar.

D. Konut ve Catili isyerleri
Bakimindan

TBK'nin 356. maddesinde konut ve catili
isyeri kiralan bakimindan kiracinin élamu
halinde sozlesmenin feshine iliskin olarak
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TERMINATION OF THE LEASE CONTRACT ON THE BASIS OF

EXTRAORDINARY TERMINATION REASONS

provided on termination of residence and
roofed workplace lease contracts in the
event of death of the lessee. It is stated in
TCO a.356 that; “Partners, partners’ heirs
who has the same profession or craft, and
the dwellers who live in the same residence
of dead lessee may maintain the lease con-
tract as long as they follow the provisions of
the contract and the law.”

The first condition sought for TCO a.356 to
be applied is that the contract relates to the
lease of a residence or roofed workplace.

It is clearly mentioned in the text of TCO
a.356, by whom the continuation of the
lease contract may be requested. Accord-
ingly, in terms of roofed workplace leases,
the partners of death lessee and partners’
heirs who has the same profession or craft,
and in terms of residence leases, the dwell-
ers who live in the same residence of death
lessee, haveright to continue the contract. In
terms of residence leases, the phenomenon
of living in the same residence with death
lessee should be continuous.”? Although it
stated int the article that whom may bene-
fit from such right, there is no clarity on how
this right will be used. It is clear that with the
death of the lesseeg, the heirs will acquire the
title of party, in this case, the heirs will be
able to ensure the continuation of the con-
tract by becoming a party of the contract
without serving any declaration; while those
who are not heirs will not be able claim the
title of party by themselves. If those who are
not heirs continue to use leasehold and pay
the lease costs, it can be deemed that these
people will tacitly obtain the title of party.
Thus, this situation is reinforced by saying
“..may maintain the lease contract as long
as they follow the provisions of the contract
and the law.” In TCO a.356. It should be not-
ed that it is also possible for people who are
not heirs to make a clear declaration of will,
rather than engage in implied behaviors to
ensure the continuation of the contract. If
these people who are not heirs do not want
the contract to continue, all they have to do
is not use the leasehold, in other words, they
have no obligation to terminate the contract
by declaring termination.

E. Consequences of Termination

As the natural result of the termination, in the
event that the contract is terminated on the
basis of death of lessee, the contract will be
finalized. However, since the contract has
finalized from the completion of the termina-
tion notice period, executed lease costs until

bazi sinirlamalar éngorulmastar. isbu mad-
deye gore; “Olen kiracinin ortaklari veya bu
ortaklarin ayni meslek ve sanati yurtten mi-
rascilari ve 6len kiract ile birlikte ayni konutta
oturanlar, sézlesmeye ve kanun hukumleri-
ne uyduklari surece, taraf olarak kira sozles-
mesini sardurebilirler.”

356. maddenin uygulama alani bulabilmesi
icin aranan ilk sart s6zlesmenin konut veya-
hut gatili isyeri kirasina iliskin olmasidir.

Kira sozlesmesinin devaminin kimler tara-
findan istenebilecegi 356. madde metninde
acikca sayilmistir. Buna gore catili isyeri kira-
lart bakimindan o6len kiracinin ortaklar veya
bu ortaklarin ayni meslek ve sanati yuruten
mirascilari, konut kiralar bakimindansa 6len
kiraci ile birlikte ayni konutta oturanlar s6z-
lesmeyi devam ettirme hakkini haizdirler.
Konut kiralari agisindan olen kiraci ile ayni
konutta oturma olgusunun sureklilik arz
ediyor olmasi gerekmektedir.”2 Her ne kadar
madde hukmunde bu haktan yararlanabile-
cek kimseler sayilmis olsa da bu hakkin ne
sekilde kullanilacagina dair bir aciklik bulun-
mamaktadir. Kiracinin 6lumu ile mirasgilarin
taraf sifatini kazanacaklar agiktir, bu durum-
da mirascilar herhangi bir beyanda bulun-
maksizin s6zlesmenin tarafi haline gelerek
sOzlesmenin devamini saglayabileceklerdir;
miras¢l olmayan kimselerin ise taraf sifatini
kendiliginden kazanacaklar sdylenemeye-
cektir. Mirasci olmayan kimseler, kiralanani
kullanmaya ve kira bedelini 6demeye de-
vam ediyor ise bu kimselerin zimnen taraf
sifatini kazanacaklari soylenebilecektir, ni-
tekim 356. maddede “s6zlesmeye ve kanun
hukumlerine uyduklar surece, taraf olarak
kira s6zlesmesini surdurebilirler.” denilerek
bu durum pekistirilmistir. Belirtmek gerekir
ki miras¢i olmayan kimselerin sézlesmenin
devamini saglamaya yonelik olarak zimni
davraniglarda bulunmak yerine agik irade
beyaninda bulunmalari da muamkundur.
Mirascl olmayan bu kimseler s6zlesmenin
devam etmesini istemiyorlar ise yapmalari
gereken tek sey kiralanani kullanmamaktir,
baska bir deyisle, fesinh beyaninda buluna-
rak s6zlesmeyi sona erdirme gibi bir yukam-
luldkleri bulunmamaktadir.

E. Feshin Sonuclari

Kira sozlesmesinin kiracinin 6lumu netice-
sinde feshedilmesi halinde feshin dogal
sonucu olarak kira s6zlesmesi sona erecek-
tir. Ancak sozlesme, fesih ihbar suresinin
tamamlanmasindan itibaren sona ermis ola-
cagindan fesih ihbar stresinin sonuna kadar
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the end of the termination notice period will
have to be paid.”® In contrast to the termi-
nation on the basis of major causes which
regulated under the TCO a.331, no compen-
sation is provided in TCO a.333 which regu-
lates the termination on the basis of death of
lessee, because here the contract is not vio-
lated by the lessee but yet lessee deceases.
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