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ABSTRACT

Convertible bonds, which are security and pecu-
niary claim bonds, can be defined as debt secu-
rities issued by joint stock companies to borrow
money in order to meet their funding needs. They
have a maturity of at least one year. In the issu-
ance phase, the issuing institution, investors, and
authorized institution parties play a role. In order
for the issuance process of convertible bonds to
take place, the issuer must provide a resolution
for the general assembly or the board of directors,
prepare the issuance document and submit it to
the Capital Markets Board for approval, and then
notify the Central Registry Agency. After these
steps, the convertible bonds can be sold on an-
nouncement of the issuance document. After the
convertible bonds have been sold, the owners
of the bonds will have the right to convert their
bonds into shares and become shareholders of
the issuing company, or they may simply take their
principal and interest.
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OZET

Genel olarak “Anonim sirketlerin fon ihtiyacini kar-
silamak adina ¢dung para bulmak igin ¢ikardiklari
en az bir yil vadeli borg senetleri” olarak tanimlan-
masI mumkun olan paya donusturulebilir tahviller;
menkul kiymet, para alacagl senedi hukuki nite-
liklerini haizdir. Ihra¢c asamasinda ise ihracg! ku-
rulus, yatinmcilar ve yetkili kurulus taraflari rol oy-
namaktadir. Paya donusturulebilir tahvillerin inrac
sUrecinin gerceklesmesi icin ihracc sirketin ihrac
icin genel kurul veya yonetim kurulu karari almasi,
inrac belgesinin hazirlanmasi ve akabinde Serma-
ye Piyasas! Kurulu'nun onayina sunmasi, Sermaye
Piyasas! Kurulu onayindan sonra Merkezi Kayit Ku-
rulusu’na bildirim yapilmasi gerekir. Bu islemlerin
ardindan ise inra¢ belgesininilan edilmesiyle paya
donusturulebilir tahvillerin satisi gergeklestirilmek-
tedir. Bu asamadan sonra paya donusturulebilir
tahvil sahiplerinin donusturme haklarini kullana-
rak ihracgi sirkette pay sahibi olma haklar oldugu
gibi ana paralarini ve faizlerini alarak bu haklarini
kullanmamalari da mumkundur.
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EVALUTION OF CONVERTIBLE BONDS

This article evaluates the legal nature of CBs, something currently unfamiliar in Turkey, the
decision-making processes for issuance, the application and issuance process, use of the
right of conversion, and the advantages and disadvantages CBs.

Makalemizin devaminda o©zellikle iilkemizde cok yakindan tammmayan PDT’lerin hukuki
niteligine, ihrac edilebilmeleri icin gerceklestirilmesi gereken karar alma siireclerine, basvuru ve
ihrac siirecine, doniistiirme hakkinin kullanimina, yarar ve zararlarina yer verilecektir.
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I.INTRODUCTION

After many years of discussion in the doctrine,
convertible bonds (“CB") have become import-
ant with the regulation in the Turkish Commer-
cial Code' numbered 6102 (“TCC"). CBs are
especially important for companies in the early
stages of formation. Because these companies
are just starting out, investors are likely to be
unsure about the future course of the compa-
ny. Since conversion occurs at a later date, CBs
clarify how many shares an investor will have in
the company according to their valuation on the
conversion date. This article evaluates the legal
nature of CBs, something currently unfamiliar in
Turkey, the decision-making processes for issu-
ance, the application and issuance process, use
of the right of conversion, and the advantages
and disadvantages CBs.

Il. CONVERTIBLE BONDS
IN GENERAL

A. Definition and Legal Nature

A bond is defined in the Communiqué on
Debt Securities (VII-128.8)2 (“Communi-
qué”) as “the debt instrument issued and
sold by issuers in the capacity of obligor in
accordance with the provisions of this Com-
muniqué, and which contains the under-

I. GiRiS

Paya donusturulebilir tahvil (“PDT”), uzun yillar
doktrinde tartigilmasinin ardindan 6102 sayili
Turk Ticaret Kanunu'nda® (“TTK”) yer alan du-
zenleme ile duzenleme 6ncesi ddneme nazaran
nispeten 6Gnem kazanmistir. PDT ler 6zellikle ku-
ruluslannin ilk zamanlannda olan sirketler icin
son derece 6nemlidir. Bu sirketler, kuruluslannin
ilk asamalarinda olmalar sebebiyle, yatinmcilar-
da sirketin gidisati icin tereddut olugsmaktadir.
PDT'lerde ise donusturme tarihi daha ileri bir
tarih olmasi sebebiyle, donustirme gununde-
ki degerlemeye gore yatinmcinin kag adet pay
ile sirkette pay sahibi olacagi acikliga kavustu-
rulmaktadir. Makalemizin devaminda 6zellikle
Ulkemizde ¢ok yakindan taninmayan PDT'lerin
hukuki niteligine, ihra¢ edilebilmeleri icin ger-
ceklestirilmesi gereken karar alma sureclerine,
basvuru ve ihrag surecine, donasturme hakkinin
kullaniming, yarar ve zararlarina yer verilecektir.

Il. GENEL OLARAK PAYA
DONUSTURULEBILIR
TAHVILLER

A. Tanim ve Hukuki Nitelik

Tahvil VII-128.8 sayili Bor¢glanma Araclar
Tebligi'nin? (“Teblig”) 3/1-(m) maddesinde
“inraggilarin bu Teblig hukumlerine gore
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taking that its nominal value will be repaid
to the investor on or until maturity date, by
instalments, and maturity period of which is
365 days or longer”. Considering this defini-
tion and the definition in the Former Com-
mercial Code, CBs can be defined as “debt
securities issued by joint stock companies to
borrow money in order to meet their funding
needs with a maturity of at least one year”.

CBs can be qualified as securities since
they are (a) counted as fungible goods
(b) used as investment tools and (c) pro-
vide periodic income, all of which define
securities.® It is a debatable issue wheth-
er CBs are negotiable instruments or not.
However, pursuant to TCC Article 645, a
negotiable instrument is defined as “any
instrument to which a right attaches in
such a manner that it may not be exer-
cised or transferred to another without
the instrument”. According to this defi-
nition, it is not possible to define CBs
as negotiable documents. Another legal
characteristic of CBs is that they are pe-
cuniary claim bonds. CBs offer the hold-
er the right to acquire shares. A CB hold-
er can exercise this conversion right at
the conversion date or receive a fixed-ra-
tio interest.*

Furthermore, since CBs are issued in order
to provide funding for joint stock compa-

PAYA DONUSTURULEBILIR TAHVILLERIN
IHRACINA ILISKIN DEGERLENDIRME

borclu sifatiyla duzenleyip sattigi ve nominal
degerinin vade tarihinde veya vade tarihine
kadar taksitler halinde, yatinmciya geri 6den-
mesi taahhadunu iceren, vadesi 365 giin veya
daha uzun olan bor¢lanma araci” seklinde
tanimlanmistir. Bu tanim ve Mulga Ticaret Ka-
nunu’nda yer alan tanimlamayi dikkate alarak
PDT'lerin “anonim sirketlerin fon ihtiyacini kar-
silamak adina 6édunc¢ para bulmak igin ¢ikar-
diklar en az bir yil vadeli borc senetleri” olarak
tanimlamak mumkunddar.

PDT’ler menkul kiymet kavraminin tanimlan-
masinda yer alan (a) misli esya niteliginde
olma, (b) yatinm araci olarak kullanilma ve
(c) donemsel uran verme unsurlarini sagla-
digindan menkul kiymet olarak nitelendirile-
bileceklerdir.® PDT'lerin kiymetli evrak olup
olmadig ise tartismaya acik bir husustur.
Bilindigi Uzere TTK madde 645'te kiymetli
evrak “kiymetli evrak dyle senetlerdir ki, bun-
larin icerdikleri hak, senetten ayri olarak ileri
surulmedigi gibi baskalarinda da devredi-
lemez” seklinde tanimlanmistir. Dolayisiyla
senede baglanmamis PDT'lerin kiymetli ev-
rak olarak tanimlanmasi mumkun degildir.
PDT'lerin bir diger hukuki niteligi ise para
alacagi senetleri olmalandir. PDT'ler pay
senetlerin iktisabina yonelik beklenen hak
sunmaktadir. PDT sahibi dénusturme tari-
hinde donustarme hakkini kullanabilir veya
orani belirlenmis bir faiz alacagina sahip ola-
bilir.4
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nies, the bonds can only be issued for pecu-
niary claims and rights.® The legal relation-
ship between Issuer and CB holder can be
evaluated as that of a mixed contract since
it has elements of both loan and sales agree-
ment and mixed contracts are those created
by merging the elements of two or more
contracts into one in a way not foreseen in
the law.®

B. Parties to Convertible Bonds

The issuing institution, investors, and an au-
thorized institution are parties to the issuance
of a CB. Kili¢ defines the issuer as “... sectors
with a fund deficit who obtain resources from
a segment with excess funds by issuing cap-
ital market instruments and converting them
into investments”.” Issuing institutions are
defined in the Communiqué as “legal entities
who issue debt securities, or who file an ap-
plication to the Board for issuance, or whose
debt securities are offered to the public”. It is
possible to say that the issuance of convert-
ible bonds is a right granted only to joint stock
companies, since it is stated in the TCC's defi-
nition of CBs and the Communiqué that the
said debt instruments are issued by the “issuer
corporation”.®

Another feature of CBs is that it is possible to
sell them without making a public offering.
The term “issue”, in this context, is defined in
the Communiqué and former communiqué
numbered [1-31.1 as “the issue of debt secu-
rities by issuers and the sale of them through

Bunlarin yaninda, PDT'lerin ihra¢c amaci
anonim ortakliklarin fon saglama ihtiyacl-
nin bor¢ senedi ihra¢ ederek karsilanmasi
oldugundan, yalnizca para hak ve alacaklari
icin tahvil duzenlenebilir.5 inraggi ve PDT sa-
hipleri arasindaki hukuki iliski degerlendiril-
diginde, taraflar arasindaki bu iligkinin hem
tuketim 6duncu hem de satis sdzlesmesinin
unsurlarinin yer almasi sebebiyle karma s6z-
lesme oldugunu séylemek mumkundur. Zira
karma sozlesmeler, birden fazla s6zlesmede
varligi belirtilen unsurlarin, kanunda 6ngo-
ralmemis bicimde bir araya getirilmesiyle
meydana getirilen sézlesmelerdir. ©

B. PDT'lerin Taraflan

PDT ihracinin taraflanni ihraggi kurulus, yatinm-
cllar, yetkili kurulus olarak saymak mumkundur.
Kilig ihraggr kurulusu “... sermaye piyasasi aracla-
riihrac ederek fon fazlasi olan kesimden kaynak
temin eden ve bunlar yatinmlara dénusttren
fon acigi olan kesimler”” olarak tanimlamaktadir.
ihrager Kurulus Tebligy'de, “borglanma araglarini
ihrag eden, ihra¢ etmek Uzere Kurula basvuruda
bulunan veya borclanma araglar halka arz edi-
len tlzel kisiler” olarak tanimlanmistir. Bu tanim-
lamadan, TTK'dan ve Teblig'in PDT tanimlama-
sinda s6z konusu bor¢lanma araglannin “inraggl
ortaklik” tarafindan ihrag edileceginin yer almasi
hasebiyle, tahvil ihracinin yalnizca anonim or-
takliklara taninmis bir hak oldugunu soylemek
muUmkundur.®

Diger bir husus olarak, PDT'lerin halka arz
edilerek satilmasinin zorunlu olmamasina de-
ginmekte fayda vardir. Bu minvalde, Tebli§ ve
mulga 1-31.1 sayili tebliglerde ihra¢ kavrami
“borglanma araglarinin ihraggilar tarafindan
cikanlip, halka arz edilerek veya halka arz edil-
meksizin tahsisli satigi” olarak tanimlanmistir.
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or without public offering”. Therefore, we can
conclude that CBs can be sold with or with-
out a public offering, and the issuance of CBs
can be made by both publicly-held joint stock
companies and non-public companies.®

Karababa defines investors as “persons, in-
stitutions, and businesses that invest their
savings in capital market instruments offered
by various institutions and corporations, who
need funding in order to generate more in-
come”."® An authorized institution is defined in
Article 3 of the Communiqué as “investment
institutions authorized by the Board for ren-
dering investment services and activities set
forth in this Communiqué in accordance with
Article 37 of the Law”. Among the services and
activities of the authorized institution are col-
lecting requests for conversions to be realized
before maturity or, based on a corporation re-
quest preparing a CB conversion rate report,
and being the addressee of the notifications to
be made by the CB holder.

I1l. THE ISSUANCE
DECISION-MAKING
PROCESS

A. General Assembly Resolution

Pursuant to Article 504 of the TCC, a general as-
sembly resolution is necessary for the issuance
of securities. Due to the reference of Article 504
to Article 421 of the TCC, a general assembly
resolution can only be made upon the affirma-
tive vote of shareholders whose shares make up
seventy five percent (75%) of the capital. How-
ever, a special provision regarding the issuance
of bonds in the articles of association of the joint
stock company is not necessary in order to pass
the said resolution."

B. Board of Directors’ Decision

Pursuant to Article 505 of the TCC, the author-
ity of the general assembly to issue securities
and to determine the conditions of the securi-
ties to be issued may be granted to the board
of directors up to fifteen months. Likewise, pur-
suant to Article 31 of the Capital Market Law'?
(“CML"), the authority to issue capital market
instruments can be granted to the board of
directors with or without a time limit. Since
the provision in CML refers to capital market
instruments that are debt instruments, the
provision only applies to capital market instru-
ments within the scope of the CML. For CBs,
the Communiqué referred to Article 505 of the

PAYA DONUSTURULEBILIR TAHVILLERIN
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Dolayisiyla, PDT'lerin halka arz edilerek veya
edilmeksizin satilabilecegi sonucuna ulasil-
makta olup, ayni zamanda PDT ihracinin hem
halka acik anonim ortakliklar hem de halka
aclk olamayan ortakliklar tarafindan yapilabi-
lecedi neticesine ulasilmaktadir.®

Karababa, yatimcilan “daha fazla gelir elde
etmek amaciyla, fon ihtiyaci icinde olan cesitli
kurum ve ortakliklar tarafindan sunulan ser-
maye piyasasi araglarina tasarruf ve birikim-
lerini yatiran kisi, kurum ve igletmeler” olarak
tanimlamigtir.™® Yetkili kurulus ise Teblig'in 3.
maddesinde, “Kurulca Kanunun 37'nci mad-
desi uyarinca bu Tebligde sayilan yatinm hiz-
metleri ve faaliyetlerini gerceklestirmek tzere
yetkilendirilmis yatinm kuruluslanni” olarak
tanimlanmistir.  Yetkili kurulusun hizmet ve
faaliyetleri arasinda vade tarihinden 6nce
gerceklestirilecek veya ortaklik talebine bagli
donusturmeler icin talep toplama, PDT donUs-
tirme orani raporu hazirlama, PDT sahibinin
yapacag! bildirimlere muhattap kurulus olmak
sayilabilir.

I1l. iIHRACA ILiSKIN
KARAR ALMA SURECI

A. Genel Kurul Karari

TTK'nin 504. maddesine goére menkul kiy-
metlerin ihra¢ edilebilmesi icin genel kurul
karari gereklidir. 504. maddenin TTK'nin
421. maddesine yapmis oldugu atif sebebiy-
le genel kurul bu karari ancak sermayenin
ylzde yetmis besini olusturan pay sahipleri-
nin olumlu oyu ile alabilecektir. S6z konusu
karar icin anonim sirketin esas sdzlesmesin-
de tahvil ihracina iliskin 6zel bir hukum bu-
lunmasi da gerekmemektedir.™

B. Yonetim Kurulu Karari

TTK'nin 505. maddesine gore genel kurulun
menkul kiymet cikartma yetkisi ve bu ihrag
edilecek menkul kiymetin sartlarnini sapta-
mak yetkisi en ¢cok on bes ay i¢in yonetim
kuruluna birakilabilir. Bu duzenleme ile ben-
zer olarak, Sermaye Piyasasi Kanunu'nun'
“SerPK” 31. maddesine gore esas sOzles-
me ile sermaye piyasasi araci ihrac yetkisi
yonetim kuruluna sureye bagli olarak veya
suresiz bir sekilde devredilebilir. SerPK’'daki
duzenlemede bor¢lanma araci niteligindeki
sermaye piyasas! araclarina atif yapilmasi
sebebiyle, SerPK'daki duzenleme yalniz-
ca SerPK kapsamindaki sermaye piyasasi
araclarina uygulanir. PDT'ler igin ise Teblig
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TCC. Therefore, this authorization can only be
made for fifteen months with the general as-
sembly resolution in terms of CBs. However, it
is possible to authorize the board of directors
without a time limit by stating it in the articles
of association on the basis of Article 31/3 of
the CML.™®

Considering whether it is necessary to register
and announce the decisions, since there is no
provision regarding the registration require-
ments in the legislation, regardless of whether
the decision to issue the bond was taken by
the general assembly, the board of directors
authorized by the general assembly, or the
board of directors authorized by the articles of
association, registration and announcement
of the decision is not obligatory.™

IV. APPLICATION AND
ISSUANCE PROCESS

Regardless of whether the issuance is made with
orwithout a public offering, it must be submitted
tothe Capital Markets Board (“CMB") for approv-
al accompanied by an issuance document or a
prospectus. The registration and monitoring of
debt instruments within the scope of the Central
Registry Agency (“CRA") is regulated in Article 8
of the Communiqué.

A. Prospectus

Pursuant to Article 4 of the Communiqué
numbered I11-5.1, a prospectus is defined as
“a public disclosure document containing all
information required for a conscious assess-
ment and choice of investors, with respect to
the issuer’s or, if any, the guarantor’s financial
situation and performance, prospects and ac-
tivities, and characteristics of and rights and
risks associated to capital market instruments
to be issued or admitted to trading on the ex-
change”.

The data in the prospectus enables investors
to foresee the investment risks.” In the doc-
ument in question, it is necessary to provide
information about the company's financial sta-
tus, assets, financial statements, future invest-
ment plans, and similar issues. The document
should also include the conditions of the sale
to be made and the shares subject to sale.™
It is important that the prospectus include
the minimum information that may affect an
investment decision, and such information
should be insightful. If there is any change in
the information in the prospectus that will af-

TTK'nin 505. maddesine atif yapmistir. Dolayi-
siyla PDT’ler bakimindan genel kurulun alaca-
@1 karar ile ancak on bes ay icin bu yetkilendir-
me yapilabilecektir. Bununla birlikte SerPK'nin
31/3 maddesine dayanilmasi suretiyle esas
sozlesmede belirtilerek suresiz olarak yonetim
kurulunun yetkilendirilmesi mumkuandur.™

Kararlarin tescil ve ilan edilmesinin gerekli
olup olamadig hususu degerlendirildigin-
de, mevzuatta tescil edilme gerekliliklerine
iliskin bir duzenleme olmadigindan tahvil
ihraci kararinin, genel kurul tarafindan yet-
kilendirilmis yonetim kurulu tarafindan veya
esas sozlesme ile yetkilendirilmis yonetim
kurulu tarafindan alinmis olmasi fark etmek-
sizin tescil ve ilan edilmesine gerek bulun-
mamaktadir.™

IV. BASVURU VE IHRAC
SURECI

ihracin halka arz edilerek veya edilmeksizin
yapilmasina izahname ile veya ihrac belgesi
hazirlanarak Sermaye Piyasasi Kurulu'nun
("SPK”) onayina sunulmasi gerekmektedir.
Ayrica Teblig’in 8. maddesinde borglanma
araclarinin Merkezi Kayit Kurulusu (“MKK")
kapsaminda kaydi ve izlenmesi duzenlen-
migtir.

A.izahname

[I-5.1 sayili tebligin 4. maddesinde izahna-
me “ihragcinin ve varsa garantoéran finansal
durum ve performansi ile gelecege yonelik
beklentilerine, faaliyetlerine, ihra¢ edilecek
veya borsada islem gorecek sermaye piya-
sasl araclarinin 6zelliklerine ve bunlara bagli
hak ve risklere iliskin olarak yatirrmcilarin
bilin¢li bir degerlendirme yapmasini sagla-
yacak nitelikteki tum bilgileri iceren kamuyu
aydinlatma belgesi” olarak tanimlanmugtir.

izahnamede yer alan bilgiler sayesinde ya-
tinmcilar yatinm riskini hesaplayabilecektir.’™
S6z konusu belgede sirketin mali durumuna,
malvarliklarina, finansal tablolarina, gelecege
donuk yatinm planlarina ve benzer konulara
iliskin bilgilendirme yapilmasi gerekmektedir.
Bunlarnn yaninda, yapilacak satisin sartlarina
ve satisa konu paylara iliskin de bilgilendir-
me yapilmasi gerekmektedir.'® Sonug olarak
izahnamede yatinm kararina etki edebilecek
asgari bilgilere yer verilmesi ve s6z konusu
bilgilerin aydinlatici nitelikte olmasi gerekmek-
tedir. Ek olarak izahnamede yer alan bilgiler-
de yatirmcinin kararini etkileyecek nitelikte
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fect an investor’s decision, this situation must
be notified to the CMB by the issuer. It must be
announced on the issuer's website and on the
Public Disclosure Platform (“PDP") if they are
a member within fifteen business days follow-
ing the Board’s approval of the prospectus.
Once the prospectus is approved, it must be
registered with the relevant trade registry and
announced in the Trade Registry Gazette.

B. Issuance Document

Where CBs are issued without a public offer-
ing, the issuance document must be prepared
by the issuer and submitted to the CMB for
approval. Pursuant to Communiqué num-
bered I1-5.1, an issuance document is defined
as “a document containing information about
the description and sales condition of capital
market instruments to be issued in the case of
issuance of capital market instruments with-
out a public offering, or in the case of issues
abroad, orin the case of issuance of all types of

PAYA DONUSTURULEBILIR TAHVILLERIN
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degisiklik olmasi halinde bu durumun ihracgi
tarafindan SPK'ya bildirilmesi gerekmektedir.
Kurul tarafindan izahnamenin onaylanmasini
takip eden on bes is gunu icerisinde ihracgl-
nin internet sitesinde ve eger Uyelikleri varsa
Kamuyu Aydinlatma Platformu’nda (“KAP”)
ilan edilmesi gerekir. izahnamenin onaylan-
masinin ardindan ilgili ticaret siciline tescil ve
Ticaret Sicil Gazetesi’'nde ilan edilmesi gerekir.

B. ihrac Belgesi

PDT’lerin halka arz edilmeksizin ihra¢ edil-
mesi durumunda, ihra¢ belgesinin ihracggi
tarafindan hazirlanarak SPK'nin onayina
sunulmasi gerekmektedir. ihra¢ belgesi II-
5.1 sayili tebligde, Sermaye piyasasi aragla-
rinin halka arz edilmeksizin ihra¢ edilmesi
durumunda, yurt disinda gerceklestirilecek
ihraglarda veya bu Teblig huktumleri ¢erce-
vesinde duyuru metni hazirlanan sermaye
piyasasi araci ihraglan haric olmak Uzere
ihraccilarin izahname hazirlanmaksizin ger-

As in the prospectus, the issuance document should
contain general information on the qualifications and sales
principles of the capital instruments to be issued.

ihrac belgesi ve tertip ihrac belgesi de izahnamenin SPK
onayina sunulmasina iliskin sartlara bagl olarak SPK ona-

yima sunulur.

capital market instruments by issuers without
a prospectus, except for the issuance of capi-
tal market instruments with an announcement
text prepared within the context of provisions
of this Communique”.

The issuance document and a tenorissue doc-
ument are also submitted to the CMB for ap-
proval. Communiqué numbered II-5.1 defines
a “tenorissue” document as “a document con-
taining information about characteristics and
sales conditions of capital market instruments
with respect to their portion offered for sale
at different times under an issue document
approved by the Board”. As in the prospec-
tus, the issuance document should contain
general information on the qualifications and
sales principles of the capital instruments to
be issued.

ceklestirece@i her turli sermaye piyasasl
araci ihracinda, ¢ikarilacak sermaye piyasasi
araclarinin niteligi ve satis sartlar hakkindaki
bilgileri iceren belge” olarak tanimlanmistir.

Tertip ihrag belgesi 11-5.1 sayili tebligde, “Ku-
rulca onaylanmis ihra¢ belgesi kapsaminda
sermaye piyasas! araglarinin farkli zaman-
larda satisa sunulan kismina iliskin olarak,
bunlarin niteligi ve satis sartlan hakkindaki
bilgileri iceren belge” olarak tanimlanmis-
tir. inrag belgesinin de izahnamede oldugu
gibi cikarilacak sermaye araclarinin nitelik-
lerine ve satis esaslarina dair genel bilgileri
icermesi gerekir. inrag belgesi ve tertip ihrag
belgesi de izahnamenin SPK onayina sunul-
masina iligkin sartlara bagli olarak SPK ona-
yina sunulur.
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V. RESTRICTIONS TO THE
ISSUANCE PROCESS

Article 506 of the TCC states that the to-
tal amount of debt instruments cannot ex-
ceed the sum of capital and reserve funds
on the balance sheet, thereby capping the
issue limit. In the following statement in
the Article, capital market regulations are
reserved. There are two different market
regulations. Pursuant to Article 31 of the
CML, the total amount of debt instruments
that issuers can issue cannot exceed the
limit set by the CMB. The CMB has the au-
thority to set different limits with respect to
the qualification of the issuers. Article 9 of
the Communiqué restricts the authority of
the CMB and sets forth the provision that
the issue limit cannot exceed five times
the amount of equity for publicly held
companies and three times the amount of
equity for non-public companies.

VI. CONVERTIBLE BONDS
SALES PROCESS

After completing the steps explained above,
CBs can be sold with or without a public of-
fering. The costs of the debt instruments to be
issued must be paid in full and in cash. Within
the scope of the Communiqué number 1I-5.2,
a sales made by public offering may occur
by gathering requests, without gathering re-
quests, or on the stock exchange. The sales
to be made without a public offering can be
made on a designation basis or in the form
of sales to qualified investors. For both sales
methods, the CB sales can be made on the first
business day following the day that the issu-
ance document is announced. A qualified in-
vestor is defined in the Communiqué number
11-6.2 as “persons defined in the regulations of
the Board pertaining to sales of capital market
instruments”. In this sales method, qualified
investors who do not have CRA registration
must sign a statement whose content is de-
termined by the CMB. Unlike a sale made to a
qualified investor, in designated sales CBs are
sold to investors who do not possess a spe-
cial qualification. Investors also need to sign
a statement document in designated sales. "7

V. IHRAC SURECINE
ILISKiN SINIRLAMALAR

TTK'nin 506. maddesinde ihra¢ limitine bir
sinirlama getirilerek, borglanma araclarinin
toplam tutarinin, sermaye ile bilan¢coda yer
alan yedek akgelerinin toplamini agsamayaca-
gini duzenlemistir. S6z konusu maddenin de-
vaminda ise sermaye piyasasi mevzuati sakli
tutulmustur. Sermaye piyasasi mevzuati ince-
lendiginde iki farkli duzenlemenin yer aldig
gorulmektedir. SerPK'nin 31. maddesine gore,
ihraccilann ihrag edebilecekleri borglanma
araclannin toplam tutan SPK tarafindan belir-
lenecek limiti gecemez. Ayrica SPKihracggilarin
niteligine gore farkli limitler belirleme yetkisine
sahiptir. Teblig'in 9. maddesi ile de SPK'nin
yetkisine sinirlama getirilerek, inrag limiti halka
acik ortakliklar bakimindan 6zkaynak tutarinin
bes katini, halka acik olmayan ortakliklar baki-
mindan ise 6zkaynak tutarinin tg¢ katini gece-
meyecek sekilde duzenlenmisgtir.

VI. PDT'LERIN SATIS
SURECI

Yukarida aciklamis oldugumuz asamalarin
tamamlanmasinin ardindan PDT’ler halka
arz edilerek veya edilmeksizin satilabilir.
ihrag edilecek borglanma araglarinin be-
dellerinin tamamen ve nakden 6denmesi
gerekmektedir. Halka arz edilerek yapilacak
satiglan 1I-5.2 sayili teblig kapsaminda talep
toplayarak, talep toplamaksizin, borsada
satis yontemleriyle satilabilir. Halka arz edil-
meksizin yapilacak satislar ise tahsisli olarak
veya nitelikli yatinmcilara satis seklinde ya-
pilabilecektir. Her iki satis yontemi bakimin-
dan da PDT'lerin satisl ihra¢ belgesinin ilan
edildigi gunu izleyen ilk is gunu yapilabilir.
Nitelikli yatinmcilar, 11-5.2. sayili tebligde de
ifade edildigi sekilde, “Kurulun yatinm ku-
ruluslarina iliskin duzenlemelerinde tanim-
lanan ve talebe dayali olarak profesyonel
kabul edilenler de dahil profesyonel mus-
terileri”"dir. Bu satis yonteminde MKK kaydi
bulunmayan nitelikli yatinmcilar tarafindan
icerigi SPK tarafindan belirlenecek olan bir
beyanin imzalanmasi gerekmektedir Nite-
likli yatinmciya yapilan satistan farkli olarak
tahsisli satista PDT’ler 6zel bir niteligi haiz
olmayan yatinmciya satilmaktadir. Tahsisli
satiglarda da yatinmcilarin beyan belgesini
imzalamasi gerekmektedir.’”
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VIil. REDEMPTION OF
CONVERTIBLE BONDS
AND THE CONVERSION
PROCESS

Within the scope of Article 17/1 of the Com-
muniqué, the due date of CBs cannot be less
than 365 days, and conversion can be carried
out within 365 days of the due date. Within the
context of the third sub-clause of Article 17, the
conversion must be done at nominal value and,
when it is specified in the prospectus or issu-
ance document, the amount of interest payable
on the conversion date can also be subject to
conversion by means of addition to the nominal
value. With the addition of interest to the conver-
sion process, a CB holder is able to obtain more
shares.

In the event that the CB sale is made by going
public, Article 17/5 of Communiqué has provid-
ed some mandatory steps, as follows: “In cases
where the CBs will be sold through public offer-
ing, it is mandatory that the shares of the issuer
trade on the exchange and the issuer is in regis-
tered capital system and the board of directors
of the corporation shall be granted authorization
in accordance with the articles of association in
respect of limitation of the rights of share owners
on purchasing new share.” The conversion re-
quest is generally fulfilled by increasing capital
and thisissue is examined in further detail below.

A. Evaluation on Conversion Price
and Rate

In Article 18/1 of the Communiqué, the con-
version price is defined as “the price to be
taken as a basis for the shares to be granted to
CB ownersin consideration for the bonds they
own”. For the conversion rate, the expression
“the number of shares to be delivered in con-
sideration for the nominal value of Convertible
Bonds at the time of conversion” has been
used. The next part of the same sub-clause
stipulates that the report on the conversion
rate must be sent to the CMB by the autho-
rized institution for approval of the prospectus.

Article 467/2 of the TCC under the sub-title
“Protection of the ones having the rights to
exchange or purchase” provides that “Rights
to exchange or purchase can’t be lost by
increasing capital, giving new rights to ex-
change or purchase or in another way unless
the exchange price is decreased or appropri-
ate equalization is provided to right holders or

PAYA DONUSTURULEBILIR TAHVILLERIN
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VIil. PDT'LERIN iTFASI VE
DONUSTURME SURECI

Tebligin 17/1. maddesi kapsaminda, PDT'le-
rin vadesi 365 gunden az olamaz ve ayni
zamanda donusturme islemi de vadeden
itibaren 365 gun icerisinde yapilabilir. Teb-
lig'in 17. maddesinin Gguncu fikrasi kapsa-
minda donustirme islemi nominal deger
Uzerinden yapilir ve izahname veya ihrac
belgesinde belirtilmesi halinde donusturme
tarihinde 6denecek olan faiz tutar da nomi-
nal degere eklenerek dénustirme iglemine
tabi tutulabilir. Faiz tutarinin da dénusturme
islemine eklenmesiyle PDT sahibi daha fazla
miktarda pay sahibi olabilmektedir.

PDT satisinin halka arz edilerek yapilmasi
durumunda ise Tebligin 17/5. maddesinde
“PDT'lerin halka arz edilerek satilacak olma-
s durumunda ihragginin paylarinin borsada
islem gormesi, kayitl sermaye sisteminde
olmasi ve ortaklik yonetim kurulunun pay
sahiplerinin yeni pay alma haklarinin sinir-
landinlmasi konusunda esas sozlesme ile
yetkili kiinmis olmasi”nin zorunlu oldugu
ongorulmustar. Donusturme talebiise genel
olarak sermaye artimi ile karsilanmakta olup,
bu husus asagida daha ayrintili bir sekilde
incelenmistir.

A. Donustiirme Fiyati ve Oranina
iliskin Degerlendirme

Teblig'in 18/1. maddesinde donusturme
fiyati “PDT sahiplerine sahip olduklarn tah-
viller karsiliginda verilecek paylar icin esas
alinacak fiyat” olarak belirtilmistir. Bunun
yaninda doénusturme orani igin ise “donus-
tarme sirasinda PDT’'nin nominal degeri
karsiiginda verilecek pay sayisi” ifadesi
kullanilmigtir. Ayni fikranin devaminda ise
donusturme oranina iligkin raporun izahna-
menin onaylanmasi amaciyla SPK'ya yetkili
kurulus tarafindan gonderilmesi gerektigi
duzenlenmistir.

Bununla beraber, TTK'nin “Degistirme veya
alim hakkini haiz bulunan kisilerin korunma-
sI” yan basligi altinda yer alan madde 467/2
geregince, “Degistirme veya alim haklar,
sermaye artirmi yapilmasi, yeni degistirme
veya alim haklar taninmasi veya bagka bir
yolla kayba ugratilamaz, megerki, degistir-
me fiyati indirilmis veya hak sahiplerine uy-
gun bir denklestirme saglanmis ya da ayni
sekilde, pay sahiplerinin haklarn da kayba
ugratilmis olsun.” hukmu, PDT sahiplerinin
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the rights of shareholders are lost also in same
way”, which aims to protect all the rights of CB
holders that arise from holding a CB. Consid-
ering the legal nature of CBs and the benefits
the parties expect from this debt instrument,
it can be concluded, in accordance with the
provision “Every person must act in good faith
when exercising his/ her rights and perform-
ing his/her obligations” in Article 2 of the TCC
numbered 4721, that the issuing company
cannot abuse its power and determine the
conversion price."®

B. Redemption on or before Due
Date

The redemption on or before the due date is
regulated by Article 19 of Communiqué. Re-
demption without gathering prior requests
means not waiting for CB holders’ requests
and increasing capital as much as the stock
that will be given in return for the CB. Where
redemption is made by gathering requests in
advance, the determined period for gather-
ing requests will be notified via the PDP and
the required capital increase will be met for
the shares to be given in response to the PDT
holders who make the request.

Redemption requested by a corporation be-
fore the due date is regulated under Article 21
of Communiqué. The method of redemption
made by gathering requests applies here, and
CB holders who do not request redemption
are deemed to be demanding cash payment.
In CB holders’ requests in redemption be-
fore the due date, a CB holder has to make a
request at the earliest one month before the
due date. The authorized institution will be in
charge in each of the procedures explained
above. Conditions where increasing capital
is not necessary are determined in the Com-
muniqué with the provisions “The corporation
may decide not to increase capital in the event
that the number of shares to be given in return
for the total CBs requested to use the right of
conversion is below 5 percent of the ratio of the
corporation to the total number of shares.” and
“The public issuers may decide not to increase
capital in the event that the number of shares to
be given in return for the total CBs requested to
use the right of conversion is below 5 percent
of the ratio of the corporation to the total num-
ber of shares”. This right allows the corporation
to not increase the capital when redemption is
done at the request of the corporation, while it
entitles public issuers in the case of CB holders’
requests.

PDT sahibi olmaktan dogan her tarlt haklarini
koruma amaci gutmektedir. Ayrica, 4721 Sayili
Turk Medeni Kanunu™ (“TMK") madde 2'de
yer alan “Herkes, haklarini kullanirken ve borg-
larini yerine getirirken durustluk kurallarina
uymak zorundadir” hukmu geregince, PDT'le-
rin hukuki niteligi ve taraflann bu borglanma
aracindan bekledigi yararlar da g6z énunde
bulunduruldugunda, ihracgi Sirketin donus-
turme fiyatini belirleme yetkisini kotuye kulla-
namayacag sonucuna varilabilecektir.

B. Vade Tarihinde veya Vade
Tarihinden Once itfa Siireci

Teblig madde 19'da vade tarihinde veya
vade tarihinden o6nce itfa duzenlemistir.
Onceden talep toplamaksizin yapilacak itfa,
PDT sahiplerinin taleplerinin beklenmemesi
ve PDT karsiligi verilecek hisse senedi kadar
sermaye artinmi yapilmasidir. Onceden ta-
lep toplanarak yapilan itfada ise belirlenen
talep toplama suresi KAP araciligiyla bildi-
rilecek ve talepte bulunan PDT sahiplerine
karsilik olarak verilecek paylar i¢in gereken
sermaye miktarinca artirim yapilacaktir.

Ortakligin talebiyle vade tarininden énce itfa,
Teblig'in 21. maddesinde duzenlenmistir. Yu-
kanda 6nceden talep toplanarak yapilanitfada
aciklanan yol burada da uygulanacak, talepte
bulunmayan PDT sahipleri ise nakden 6deme
talep etmis sayilacaktir. PDT sahibinin talebiy-
le vade tarihinden 6nce itfada ise PDT sahibi
vade tarihinden en erken bir ay énce talepte
bulunacaktir. Anlatilan yontemlerin her birin-
de yetkili kurulus devrede olacaktir. Bunun
yaninda “Donusturme hakki kullanilmak Uzere
talepte bulunulan toplam PDT'ler karsiiginda
verilecek pay sayisinin, ortakligin toplam pay
sayisina oraninin yizde besin altinda kalmasi
durumunda ortakliklar tarafindan sermaye ar-
tinmi yapilmayabilir.” ve “Doénustirme hakki
kullanilmak Uzere talepte bulunulan toplam
PDT'ler karsiiginda verilecek pay sayisinin,
ortakligin toplam pay sayisina oraninin yuzde
besin altinda kalmasi durumunda halka acik
ihragcilar tarafindan sermaye artirmi yapilma-
yabilir.” htkumleri ile de sermaye artinmi ya-
pilmasi gerekmeyen durum belirlenmistir. Bu
hak, ortakligin talebiyle gerceklesecek itfa icin
ortakligin sermaye artinmindan vazgegmesine
hak tanirken PDT sahibinin talebi halinde yal-
nizca halka acik ihraccilara taninmistir.

228

GSI ARTICLETTER

C. Evaluation of Conversion Rights

The use of conversion rights in terms of con-
vertible bonds is not certain due to the nature
of the convertible bonds.™ Conversion rights
can be used under certain conditions and the
company is obliged to provide for this request
in numerous ways when it is used. However,
this method can be determined by explain-
ing in the prospectus or issuance document
how to convert during this procedure. The
company must provide sufficient capital for
the conversion process. This can be achieved
through various ways determined below.

D. Procuring Conversion Demand
Through Capital Increase

The increase of capital by shareholders can be
divided into three different sections:

a. Theincrease of contingent capital

In the increase of contingent capital, capital
is increased after a conversion of bonds is
requested. In this case, the capital increase
does not depend on a general assembly reso-
lution, and the capital will increase on its own
motion? as stated in Article 4632 of the TCC.
Unlike other ways of increasing capital, it is the
beneficiaries who control the increase of capi-
tal to increase contingent capital, and the cap-
ital increase is not contingent on the amount
of CBs issued at once.?? This method, which
is not included in the Former Commercial
Code that was replaced by the TCC, is regu-
lated in more detail in the Share Communiqué
numbered VII-128.1% of the CMB. Within the
context of Article 464 of the TCC, the increase
of contingent capital cannot exceed half the
company’s capital.?* In accordance with Ar-
ticle 464/2 of the TCC and Atrticle 12 of the
CML, the prices of the shares issued cannot
be partially paid.?® Furthermore, the number
of elements must be stated in the article of
association to make a contingent capital in-
crease in accordance with article 465 of the
TCC. Those entitled to CB usage will utilize
their rights through a written statement, in
accordance with Article 468 of the TCC, to-
gether with references to the prospectus. The
increase of contingent capital is regulated in
the provisions of the TCC and also Atrticle 17
of the Share Communiqueé.

PAYA DONUSTURULEBILIR TAHVILLERIN
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C. Doniistiirme Hakkina iliskin
Degerlendirme

Paya donusturulebilen tahvillerde donustur-
me hakkinin kullanilmasi, paya doénusturule-
bilen tahvillerin dogasi geredi belirli degildir.™
Bu dogrultuda donusturme hakki, belirli sart-
lar gerceklestigi takdirde kullanilabilir ve kul-
lanildigr zaman sirket bu talebi temin etmekle
yukuamludur. Sirket bu hakki birden fazla yolla
temin edebilir ancak bu surecte izahnamede
yahut ihra¢ belgesinde ne sekilde donustu-
raleceginin ifade edilmesi ile de bu yontem
belirlenebilir. Donusturme saglanmasi igin Sir-
ket tarafindan gerekli sermayenin saglanmasi
gerekmektedir. Bu durum, asagida belirtilen
yollar kullanilarak saglanabilecektir.

D. Sermaye Artirimi Yoluyla
Doniistiirme Talebinin Temini

Ortaklar tarafindan gerceklestirilebilecek
sermaye artinmini Uge ayirmak muamkuandur:

a. Sarta bagli sermaye artirmi

Sarta bagli sermaye artinminda, tahvillerin
donusturme talebi sonucunda sermaye artiri-
mina gidilmesi s6z konusudur. Bu durumda,
genel kurul kararina bagli olmayan bir serma-
ye artinmi s6z konusu olacak, TTK'nin 463.
maddesinde? de belirtildigi Uzere sermaye
kendiliginden artacaktir?!, diger sermaye ar-
tinm tarlerinden farkli olarak burada sermaye
artinmi hak sahiplerinin tasarrufundadir ve tek
bir seferde, ihrac edilen PDT tutarinca sermaye
artinmi zorunlu degildir.?2 TTK'nin yurarltkten
kaldirdiggi Mulga Ticaret Kanunu'nda yer alma-
yan bu kurum, SPK'nin VII-128.123 sayili Pay
Tebligi'nde daha detayli olarak duzenlenmistir.
Sarta bagli olarak artirlacak sermaye ise TTK m.
464'te belirtilen unsurlar kapsaminda sirketin
sermayesinin yarsini asamaz.?* TTK m. 464/2
ve SerPK m. 12'ye gore ise ihrag edilen paylarin
bedelleri taksit olarak 6denemeyecektir?®. Ayni
zamanda TTK m. 465'e gore sarta bagli sermaye
artinmi gergeklestirilebilmesi icin esas sozlesme-
de birtakim unsurlar belirtilmelidir. PDT dolayI-
siyla hak sahibi olan kisiler ise TTKm. 468'e gére
yazili bir beyan ile haklarini kullanacaktir, ayni
zamanda izahnameye de atifta bulunulur. Sarta
bagli sermaye artinmi, TTK hukdmlerinin yani
sira Pay Tebligi m. 17°de de duzenlenmistir.
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EVALUTION OF CONVERTIBLE BONDS

b. The increase of capital through
capital stipulation

b.a. The increase of principal capital
through capital stipulation

A principal capital is used by stating the capi-
tal in the articles of association and the capital
can be amended by amending the articles of
association.?® For this reason, the general as-
sembly decides the capital increase. Since the
articles of association are amended pursuant
to Article 421, the quorum requirement must be
followed.?” Any pre-emptive offer of shares may
be an obstacle for a CB and limiting a pre-emp-
tive offer of shares may be considered due to the
nature of CBs. In addition, pursuant to Article 456
of TCC, the pecuniary worth of shares must be
paid, therefore requiring a balance between the
commitments payable of the shareholders and
the exercise of CB holders' rights.?®

b.b. The increase of authorized capital
through capital stipulation

This mechanism is regulated under Article
460 of the TCC for non-public companies,
and the seventh sub-clause of the same Ar-
ticle indicates that the provisions of the CML
will be reserved for publicly-held companies.
The authorized capital is regulated under Ar-
ticle 18 of the CML. Pursuant to Article 456/2
of the TCC and Article 18/2 of the CML, the
board of directors will decide on the increase
of capital. Since a general assembly resolu-
tion is not required for the authorized capital
system, it is more appropriate for CBs than an
increase in principal capital. What is more,
the pre-emptive offer of shares mentioned in
the principal capital increase and the require-
ment that the available capital must be fully
paid apply here too, pursuant to Article 460/4
of the TCC and, in the reflection of this pro-
vision, in Article 18/5 of the CML, the board
of directors must be authorized by articles
of association to limit the pre-emptive offer
of shares and create a share on nominal val-
ue.?® Compared to the increase of contingent
capital, as in the principal capital increase ex-
plained above, a CB holder is not able to di-
rectly interfere in the capital increase: a com-
pany body must take that decision.

c. Acompany's acquisition of its
own shares

Pursuant to Article 379/1 of the TCC, a re-
striction of 10% is imposed on a company's
acquisition of its own shares, stating that “A
company may not acquire and accept as
pledge its own shares in return for consid-

b. Sermaye taahhiid yoluyla
sermaye artirimi

b.a. Sermaye taahhtidii yoluyla esas ser-
maye artirimi

Esas sermaye, esas sdzlesmede bir serma-
ye belirtmesi ile kullanilir ve esas s6zlesme
degistirilerek sermaye degistirilebilir.2® Bu
nedenle sermayenin artmasi kararini genel
kurul verir. Esas sozlesme degiseceginden
TTK m. 421 uyarinca nisap sartina uyulmasi
gerekir. Bununyanindaise righan hakki PDT
bakimindan sorun teskil edecek, PDT'nin
dogasi geregi ri¢chan hakkinin sinirlandiril-
masl s6z konusu olabilecektir?’. Ayrica, TTK
m. 456 uyarinca paylarin nakdi bedellerinin
6denmis olmasi gerekmektedir, bu da pay
sahiplerinin taahhut borglari ile PDT sahibi
kisilerin haklarini kullanmasi arasinda bir
denge kurulmasini gerektirecektir.?

b.b. Sermaye taahhudti yoluyla kayitl ser-
maye artirimi

TTK m. 460'da halka acik olmayan ortak-
liklar icin duzenlenmis ve ayni maddenin
yedinci fikrasi ile halka acik ortakliklar igin
yapilacak duzenlemeler SerPK'ya birakil-
mistir, SerPK'da ise 18. madde ile kayitl
sermaye duzenlenmistir. TTK m. 456/2 ve
SerPK m. 18/2 uyarinca sermaye artirrmina
yonetim kurulu karar verecektir. Kayitli ser-
maye sistemiyle karsilastinldiginda genel
kurul kararina ihtiyac duyulmamasi kayitl
sermaye sistemini PDT’ler icin esas serma-
ye artinmina kiyasla daha uygun bir sistem
haline getirmektedir. Bunun yaninda esas
sermaye artinrminda bahsedilen richan hak-
ki ve mevcut sermayenin tamaminin éden-
mis olmasi gerekliligi burada da s6z konusu
olacak, TTK m. 460/4 ve ayni duzenlemenin
SerPK'da yansimasi olan m. 18/5 uyarin-
ca ruchan hakkinin sinirlandirilabilmesi ve
imtiyazli veya itibari deger Uzerinde pay ¢I-
karilabilmesi i¢in esas sozlesme tarafindan
yetkilendirilmesi gerekecektir.?® Sarta bagli
sermaye artinmi ile kiyaslandiginda ise, esas
sermaye artirminda da oldugu gibi burada
da, yukarida aciklandig tzere, PDT sahiple-
rinin sermaye artinmina dogrudan mudaha-
le etmeleri s6z konusu olmayacak, sirketin
bir organinin karar almasi gerekecektir.

c. ic kaynaklardan sermaye artirnmi
(sirketin kendi paylarini iktisabi)

Sirketin kendi payini iktisabina, TTK m.
379/1de %10 olacak bir kisittama getirilmis
ve bu kisitlama icin de: “[..] esas veya cika-
rnlmis sermayesinin onda birini agan veya bir
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eration at an amount which exceeds or will
exceed as a result of a transaction one tenth
of its basic or issued capital”. Article 379/2
says how this process will proceed and that
the board of directors should be authorized
by the general assembly for a maximum of
five years. Within the scope of Article 379/3
of the TCC, it is emphasized that after the
price of shares to be acquired is deducted,
the company’s remaining net assets must
be at least equal to the sum of the reserves
that may not be distributed according to the
law and articles of association and of princi-
palorissued capital. Article 19/3 of the Com-
muniqué is significant. This Article states
that CBs must be converted by an increase
of capital and the request of the corporation
before maturity (Art. 21), and the request of
a CB holder before the maturity (Art. 22) as
an exception to this. Accordingly, a compa-
ny’s acquisition of its own shares is not ac-
cordant with CBs. Significantly, there is also
an argument that the 10% rate stipulated by
Article 379 of the TCC is low.*°

E. Corporation Contradicting the
Conversion Request

According to an argument in the doctrine, if
the CB holder does not get a response to a
conversion request, the liability incurred by
the information on the prospectus or issuance
document will be at issue if the information
stated in these documents is not correct or is
inaccurate and, consequently, a violation of a
conversion request will not amount to liability
in terms of those documents.®' If a lawsuit is
filed with the claim of performance of conver-
sion (and consequently possession of a cor-
poration’s share in accordance with CBs) re-
quest, whichis the primary goal of a CB holder,
the corporation will have to issue new shares,
because of the lawsuit, and those shares will
also be transferred to the CB holder.?

F. Failure To Use Conversion Right

The feature that distinguishes CBs from ordinary
bonds is their ability to be converted into shares.
Through this, they provide an opportunity for
the CB holder to join the corporation as a share-
holder. If this right is not utilized, there would be
no difference between a CB and an ordinary
bond. Accordingly, the mechanisms to which
the bonds are subject (interest etc.) could also
be used here. In addition, pursuant to Article 14
of the Communiqué, the interest and payment
terms are determined by the issuers.

PAYA DONUSTURULEBILIR TAHVILLERIN
IHRACINA ILISKIN DEGERLENDIRME

islem sonunda asacak olan miktarda, ivazli
olarak iktisap ve rehin olarak kabul edemez.”
ifadesi kullanilmistir. 379/2'de ise bu surecin
nasil ilerleyeceginden ve yonetim kurulunun
genel kurul tarafindan en fazla bes yil igin
gecerli olacak bir sekilde yetkilendirilmesi
gerektiginden bahsedilmistir. TTK m. 379/3
cercevesinde ise paylarin iktisabindan sonra
kalan sirket aktiflerinin dagitilmasina kanu-
nun ve esas sozlesmenin cevaz vermedigi
oranda yedek akge kadar olmasi gerekliligi
vurgulanmisgtir. Butun bunlarnin yaninda ise
Teblig'in 19/3. maddesi 6nem teskil etmek-
tedir, nitekim bu maddede PDT'lerin ser-
maye artinmiyla dénusturuleceginden bah-
sedilmistir ve bunun istisnasi olarak vade
tarihinden 6nce ortakligin talebi (m. 21) ve
yine vade tarihinden énce PDT sahibinin tale-
bi (m. 22) olarak belirlenmistir. Bu dogrultuda
sirketin kendi payini iktisap etmesinin PDT
kurumu ile fazlaca uyusmadigi anlasilmakta-
dir. Ayni zamanda TTK m. 379'un 6ngordagu
%10'luk oranin dusuk olduguna iliskin bir go-
rus de bulunmaktadir.®

E. Ortakligin Déniistiirme
Talebine Aykiri Davranmasi

PDT sahiplerinin déonustirme taleplerine
karsilik bulamamasi durumunda bir goru-
se gore izahnamede veya ihrac belgesinde
yer alan bilgilerden dogacak sorumluluk,
s0z konusu bilgilerin dogru olmamasi veya
gercege aykiri olmamasi durumunda s6z
konusu olacaktir ve dolayisiyla donustur-
me talebine aykiri davranilmasi bu belgeler
acisindan bir sorumluluk dogurmayacak-
tir.3" PDT sahibinin esas amaci olan donus-
tarme (ve dolayisiyla ortaklik hissesine PDT
uyarinca sahip olma) talebinin yerine geti-
rilmesi i¢in dava acildigi takdirde ise dava
sonucunda ortakligin yeni pay ihrag etmesi
gerekecek ve bu paylar da PDT sahiplerine
devredilecektir.®?

F. DOniistiirme Hakkinin
Kullanilmamasi

PDT leri bilindigi sekliyle bir tahvilden ayirt eden
ozellikleri paya donusturtlebilmeleri ve bu sa-
yede PDT sahibi kisiye ortakliga katilma imkani
taninmasidir. Bu hakkin kullanilmamasi halinde
ise PDT'nin normal bir tahvilden farki kalmaya-
caktir. Bu dogrultuda tahvillerin tabi oldugu (faiz
vb.) kurumlar burada da kullanilabilecektir. Bu-
nun yaninda, Borglanma Araglan Tebligi'nin 14.
maddesinde de belirtildigi Uzere faiz ve 6deme
kosullari ihracgllar tarafindan belirlenecektir.
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EVALUTION OF CONVERTIBLE BONDS

VIill. EVALUATION

ON BENEFITS AND
DISADVANTAGES OF
CONVERTIBLE BONDS

CBs are issued in order to provide the capital
needed by joint stock companies. It is a solution
for joint stock companies to fund their needs
without having to sell their shares, to take out
bank loans, which come with high interest rates,
or to increase capital from other external sourc-
es.® The optional rights offered by CBs is advan-
tageous for investors, who may choose to be-
come shareholders on the due date or to not be
shareholders by taking the principal and interest.
CBs are especially beneficial to companies in
their establishment phase for providing financ-
ing and therefore benefiting the development
of the company.®* There are also advantages
for investors in these newly established compa-
nies. An investor may become a shareholderina
company they previously invested in and whose
value hasincreased on the conversion date, and
has the right to reclaim the debt receivable with
interest. Through CBs, investors avoid risks aris-
ing from the shares of a company at its first stag-
es of establishment losing value or failing to gain
enough value. Investors also have the choice of
becoming shareholders in the company when
the company becomes profitably attractive. Al-
ternatively, CB holders have the right to transfer
their CBs to a third party without waiting for the
duedate.®

CBs do come with some risks for the issuer and
holder as well as benefits. There is a risk that the
capital provided by an investor can lose value
against inflation. However, the investors can
avoid this by using their conversion right and be-
coming shareholders of the company. Another
risk for investors is where they decide not to use
their right of conversion, in events such as bank-
ruptcy, investors may not be able to receive their
receivables from the company. The risk in terms
of shareholders is that if investors use their con-
version right, the dividend rate may decrease
due to the increase in the number of shares the
company issues. With regards to the company, if
investors use their conversion right, the structure
of the company may change as the number of
shareholders increases.®

IX. CONCLUSION

CBs are such bonds that give the bond hold-
er the right to convert their CBs into shares of
the issuing company or to receive the princi-

VIIl. PDT'LERIN YARAR
VE ZARARLARINA
ILISKINDEGERLENDIRME

PDT'ler anonim sirketlerin sermaye ihtiyacla-
rinin karsilanmasi amaciyla devredilmektedir.
Anonim sirketler, hisselerini satma, yuksek
faizli bir ydontem olan banka kredisi alma, dis
kaynaklardan sermaye artinmi yapma gibi
yollara basvurma geregi duymadan kaynak
intiyaclarina ¢6zum bulabilirler.®® PDT’lerin
sundugu secimlik hak yatinmcilar agisindan
da avantaj saglamaktadir. Yatinmcilar vade
tarihinde hissedar olmayi secebilecegi gibi,
ana paray ve faizi alarak hissedar olmayabilir.
PDT'ler 6zellikle kurulus asamasindaki sirket-
ler icin finansman saglamasi ve dolayisiyla
sirketin kalkinmasi icin son derece faydali-
dir.*4 Yeni kurulan bu sirketler bakimindan da
yatinmcilar avantajlara sahiptir. Bu durumda
yatinmci daha 6nce yatirm yapmis oldugu
ve donusturme tarihinde degeri artan sirkete
hissedar olabilecegi gibi alacagini faizi ile bir-
likte geri isteme hakkina sahiptir. PDT'ler sa-
yesinde yatirimcilar yeni kurulan sirketlere ilk
asamada pay sahibi olamayarak bu durum-
dan kaynaklanan riskleri 6nlemekte olup, sir-
ketin ileride cazip hale gelmesi kara gecmesi
durumunda sirketin hissedari olabilmektedir.
Diger taraftan, PDT sahiplerinin vade tarihini
beklemeden PDT'leri t¢uncu bir kisiye de de-
vir haklan bulunmaktadir.®

PDT'lerin ihraggi ve PDT sahibi tarafindan yarar-
lan oldugu gibi bazi riskli 6zellikleri de mevcut-
tur. Yatinmcilann verdigi anaparanin enflasyon
karsisinda erime riski mevcuttur, ancak yatinmei
bu riski donusturme hakkini kullanip sirketlerin
pay sahibi olarak bertaraf edebilir. Yatinmcilar
icin diger bir risk ise yatinmcilarin donusturme
hakkini kullanmamaya karar vermesi halinde
sirketin iflasi gibi hallerde yatinmcilarin alacag-
ni sirketten alamamasi s6z konusu olabilecek-
tir. Pay sahipleri agisindan risk ise, yatinmcilarin
donusturme haklarini kullanmasi ihtimalinde
sirketin pay sayisi artacagindan temettu ora-
ninda da dusus meydana gelebilecektir. Sirket
bakimindan ise, yine yatinmcilarin dénustirme
haklarini kullanmasi ihtimalinde sirkete yeni
pay sahipleri gireceginden sirket yapisinda de-
gisiklikler olabilecektir.®

IX. SONUC

PDT'ler dyle tahvillerdir ki; tahvil sahibine PDT'le-
ri ihraggi sirketin payina donusturme hakki veya
bir para alacag gibi ana para ve faiz geliri alma
hakki vermektedir. S6z konusu surecin baslaya-
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pal and interest. As this article has explained,
in order for this process to begin, the general
assembly of the issuing company must take
a decision on the issue or the board of direc-
tors must be authorized. After this process and
the compulsory CMB application process and
approval, CBs can be sold. The sales process
may be started with the announcement of the
issuance document. CBs can be converted
into shares with or without collecting requests
in advance. As pointed out, CB holders are not
obliged to use their conversion right. They
may choose to receive payments of princi-
pal and interest. This provides an assurance
to investors, encouraging them to purchase
the CBs of newly established companies. In
the event that shares of a newly established
company or a company going through a
risky investments process do not increased in
value, the CB holder has a choice not to be a
shareholder in such an unprofitable compa-
ny, but rather to take its principal and interest.
With regards to issuing companies, the signif-
icant benefit of CBs is that they are less costly
than the traditional method of financing. This
mechanism, which has recently risen in de-
mand in Turkey, is expected to become a more
preferred option in the years ahead.
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